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PKEFACE 


No  apology,  it  may  be  thought,  is  necessary,  to 
justify  the  publication  at  the  present  time,  of  a 
Manual  of  Bankruptcy  and  Bills  of  Sale  Law. 
Indeed,  the  entire  repeal  of  The  Bankruptcy  Act, 
1869,  and  its  supersession  by  the  Act  of  1883 ;  the 
enactment  also  of  the  Bills  of  Sale  Act,  1882, 
engrafted  as  it  was  upon  the  Act  of  1878,  and  now 
only  receiving  judicial  interpretation ;  the  passing 
of  the  several  Conveyancing  Acts  of  1881-2;  the 
Married  Women's  Property  Act,  1882;  the  New 
Bules  and  Orders  of  the  Supreme  Court  affecting 
Debtors,  Judgments,  Interpleader,  and  Bills  of  Sale ; 
and  the  New  Bills  of  Sale  Eules  of  1883,  rendered  it 
absolutely  necessary  that  some  attempt  should  be 
made,  at  the  earliest  moment,  to  embody  with  the 
Bankruptcy  Act,  1883,  the  multitudinous  provisions 
and  rules  scattered  over  so  many  independent  Statutes, 
Hules,  and  Orders. 

This  difficult  task  the  author  has  in  the  brief  time 
at  his  disposal  attempted,  but  only  too  conscious  of 
its  gravity,  and  his  own  inability  to  accomplish  the 
work  he  set  before  him  as  satisfactorily  as  he  could 
wish.  Whilst  anxious  to  place  such  a  work  in  the 
hands  of  the  profession  without  delay,  it  appeared  at 
one  time  that  to  do  so  would  become  impossible,  so 
late  in  the  year  was  it  (August  25th)  when  the  Act 
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was  passed,  and  &o  exceptional  the  delay  in  issuing  to 
the  public  the  Rules  and  Orders  under  the  Act. 

The  accomplishment  of  this  work  could  only  be 
secured  by  the  fact  that  the  author  had  treated  the 
subject  of  Bills  of  Sale  in  Manuscript,  prior  to  the 
introduction  of  the  Bankruptcy  Bill,  and  also  by  a 
tentative  and  provisional  examination  of  the  doctrines 
well  known  to  be  unalterable  principles  of  all  bank- 
ruptcy law,  and  the  leading  authorities  which  would 
necessarily  play  an  important  part  in  the  interpreta- 
tion of  a  new  Act,  and  to  do  this  during  the  passage 
of  the  bill  through  parliament,  and  noting  every  change 
which  it  from  time  to  time  underwent,  so  as  to  grasp, 
if  possible,  the  spirit  and  intention  of  its  sponsors. 
In  this  way  it  became  possible  (but  only  by  the  most 
excessive  labour)  to  adapt  and  bring  the  notes  into 
unison  with  the  Act  when  passed. 

As  to  the  manner  of  dealing  with  the  subject  of 
bankruptcy,  to  give  so  considerable  a  consideration  as 
in  the  text  to  the  provisions  of  a  new  Act,  no  section 
of  which  has  yet  received  judicial  criticism,  may  seem 
a  method  of  treatment  the  propriety  of  which  is 
questionable ;  and  it  may  be  thought  the  barest  refer- 
ence at  present  to  cases,  and  until  a  body  of  authority 
could  be  got  together,  would  have  been  more  justifiable, 
leaving  the  practitioner  to  draw  his  own  inferences  and 
aiTive  at  his  own  conclusions.  It  is  upon  this  ground 
the  author  owes  the  profession  some  apology.  But  he 
makes  it  gladly,  not  however,  without  some  experi- 
ence of  the  diflBculties  that  present  themselves  to  the 
busy  lawyer,  who,  in  the  hurry  of  practice,  is  called 
upon  to  interpret  a  new  Act,  and  differentiate,  from 
recollection,  principles  of  law  founded  upon  the  depar- 
tures and  modifications  which  have  taken  place,  the 
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specific  Act  itself  being  surrounded  by  a  group  of 
extraneous  provisions  and  rules  to  be  sought  for  in 
other  Acts  and  rules,  so  as  to  found  argument  upon  in 
the  absence  of  express  dicta. 

Two  courses  were  open  to  the  author,  either  in  a 
considerable  introductory  chapter  to  trace  the  general 
history  of  former  Acts  relating  to  bankrupts,  as,  for 
instance,  those  of  1849,  1861,  and  1869,  pointing  out 
the  changes  effected  in  the  law,  a  com^se  no  doubt 
having  general  historical  interest ;  or,  on  the  other 
hand,  to  give  in  the  text,  where  desirable  from  the 
importance  of  the  specific  matter,  a  short  outline  of 
the  particular  history  of  the  law  under  its  appropriate 
section  in  the  new  Act,  comparing  the  enactmentSy 
seeking  to  arrive  at  a  definite  result,  and  quoting 
analogous  authority,  so  as  to  assist  the  practitioner  to 
ear-mark  the  specific  change  effected  in  the  law.  It 
appeared  to  the  author  that  the  latter  course  (which 
is  the  principle  he  has  adopted)  would  be  the  better 
and  the  more  useful,  citing  such  dicta  as  seemed 
relevant  to  the  specific  matter  under  review. 

Considering  how  far-reaching  the  subject  of  the 
changes  brought  about  must  necessarily  be,  the  author 
cannot  hope,  nor  will  the  profession  demand,  that  his 
conclusions  shall  in  all  cases  be  irrefragable. 

As  to  Bills  of  Sale  the  method  followed  as  appearing 
to  be  most  useful,  is  to  place  in  juxtaposition  the 
several  co-relative  sections  of  the  1878  and  1882  Acts, 
so  that  at  a  glance,  aided  by  the  notes  and  cases,  the 
interpretation  of  the  two  Acts  may  be  arrived  at.  It 
has  not  been  thought  necessary  to  give  the  text  of  the 
repealed  BiUs  of  Sale  Acts. 

It  has  been  endeavoured  to  bring  the  cases  under 
both  subjects  down  to  the  present  time,  and  every 
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care  has  been  taken  to  check  the  references  to  the 
reports.  The  labour  involved  has  not  permitted 
always  a  consistent  reference  to  all  the  Eeports,  but 
hereafter  this  may  be  remedied. 

It  is  hoped  the  cross  references  in  the  several  Acts 
and  the  references  in  the  margin  of  the  rules  and  the 
Debtors  Act,  will  be  useful  to  the  practitioner.  Had 
the  Eules  been  published  earlier,  the  author  would 
have  been  glad  to  have  noted  under  each  section  its 
appropriate  rules,  but  as  it  is,  he  must  rely  upon  the 
index  and  table  of  contents  until  a  further  edition 
is  published. 

The  author  desires  to  acknowledge  the  help  he  has 
derived  from  the  following  standard  works  :  Benjamin 
on  Sales,  Addison .  on  Contracts,  Smith's  Leading 
Cases,  White  and  Tudor's  Leading  Cases,  WoodfaU's 
Law  of  Landlord  and  Tenant,  Lewin's  Law  of  Trusts, 
Lindley  on  Partnership,  Machlachlan  on  Shipping; 
and  in  some  instances  the  invaluable  works  on  bank- 
ruptcy of  Shelford,  Eden,  Williams,  and  Bobson, 
&c.,  &c.  He  has  endeavoured,  in  quoting  from  such 
works,  to  refer  to  his  authority,  and  now  makes  this 
general  acknowledgment. 

The  Author  is  also  indebted  to  James  Greenwood, 
Esq.,  of  the  Inner  Temple,  Barrister-at-Law,  who  has 
undertaken  the  Index,  the  Author  trusts  with  success. 


J.  EDMONDSON  JOEL. 


3,  KiK0*8  Bench  Walk, 
Tbmplb. 
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ADDENDA  ET   COEEIGENDA- 


p.  120.    Read  "  Author  "  in  footnote  for  "  Editor." 

M  206.     Bead  "  Part  II."  omitted  from  heading  to  aect.  32. 

„  216.    Bead  "Part  III.,  Administration  of  Property,"  omitted  heading 

to  aect  87. 

„  229.     Bead  at  line  19  "  sect  44  "  in  lieu  of  '*  sect  84." 

„  417.     Bead  "  sect  90  "for  '*  a.  91,"  heading. 

RECENT    DECISIONS. 

SvbttUuUd  5'«n;u»—2'*»w.— Bankruptcy  Rules,  1870,  59  and  61, 
interpretation  of.  Ex  parte  fFarburg,  re  IVhaUey,  C.  A., 
W.  N.  December  29,  1888. 

Proof  in  Bankruptcy. — Fraudulent  pledge  by  firm — Security  on 
separate  estate — Marshalling  securities — Bx  parte  Salting,  re 
Siralton,  C.  A.,  W.  N.  December  29,  1888. 

Interpleader — Bill  of  Sale. — Ko  appeal  from  summary  order  of 
Master — Wasierman  v.  Bees — Jonee,  Claimant^  W.  N. 
December  22,  1883. 

Bill  of  Sale. — Non-production  of  policy  of  insurance  a  good 
ground  for  seizure — Duff  r.  ValefUine,  Field,  J.,  December 
17,  W.  N.  December  22,  1883. 

BUI  of  Sak,  sect  7  (1878)— /brm  in  SchedufeSecvLnty  given 
to  sereral  mortgagees,  reciting  other  securities,  and  with 
covenant  to  pay  each,  and  power  to  seize  upon  default  of  any 
one,  kc.f  held  good — MehriXle  ds  Co.  v.  Houghton  and  Others , 
Q.  B.  D.  December  17,  W.  N.  December  22,  1888. 

Secured  Creditor. — Solicitor  holding  deeds — £x  parte  Quinn,  re 
Nicholson,  Bacon,  C.J.,  W.  N.  December  22,  1883. 

Bill  of  Sale. — Execution  upon  goods  of  third  party,  C.  L. 
P.  Act,  1860 — Sheriff  not  to  sell  where  value  exceeds 
security — Scarlett  v.  Hansen^  C.  A.,  W.  N.  December  22, 
1888. 

FraudtUent  Preference.  —  "Suffering  judicial  proceeding." 
Omission  to  enter  appearance  to  specially  endorsed  writ. 
Bankruptcy  Act,  1869,  s.  92,  held  not  to  have  been — Ex 
parte  Lancaster,  re  Marsden,  C.  A.,  W.  N.  December  22, 
1883. 
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Jvdgment. — Execution  can  issue  upon,  before  taxation  of  costs, 
see  Ord.  XLII.  r.  18 — Harris  v.  Jetoell  and  another,  Field, 
J.,  W.  N.  December  16,  1883. 

Componiion,  Bankraptcy  Act,  1869,  ss.  28,  125.— Where  same 
to  be  secured  to  trustee's  satisfaction,  and  conditional  dis- 
charge, held  that  debtor  not  discharged  on  failure  to  pay — 
Ex  parte  and  re  Beintz,  Bacon,  C.  J.,  W.  N.  December  15, 
1888. 

Proof, — One  creditor  can  apply  to  expunge  proof  of  another— £e 
jmrte  Merrimanf  re  Steneen,  C.  A,  W.   N.   December  15, 
1883. 

Composition,  —Accuracy  of  statement  of  debt — Covenant,  judg- 
ment, merger — creditor  held  bound — Ex  parte  Pevxings  and 
Sneyd,  re  Sneyd,  C.  A.,  W.  N.  December  8,  1883. 
.  Meetings.  — Presence  of  debtor  in  adjoining  room  held  not  suffi- 
cient compliance  with  Bankruptcy  Rules,  1870,  and  could 
not  be  waived — Ex  parte  ffollender,  re  Cox,  C.  A.,  W.  N. 
December  1,  1883. 

Bill  of  Sale.—BiilB  of  Sale  Amendment  Act,  1882,  ss.  7,  9, 
£30  paid  to  grantor  and  £10  bonus  deducted,  ^c,  held  not 
in  accordance  with  form — Ex  parte  Pearse,  re  Williams, 
Bacon,  C.J.,  W.  N.  November  24,  1888. 

Composition. — Scheme — Approval  of  Court,  how  to  be  given 
under  sect.  28,  Bankruptcy  Act,  1869 — Ex  parte  Strawbridge, 
re  Hickman,  C.  A.,  W.  N.  November  24,  1883,  reversing 
Bacon,  C.J. 

Writs  of  ElegU,  Bankruptcy  Act,  1883.— Held  that  sect.  146 
will  prevent  delivery  of  goods  by  sheriff  under  writ  issued 
and  levied  before  31st  December — Hough  v.  Windas  and 
Dunsmore,  Q.  B.  D.  January  11  (appealed  from). 
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An  Act  to  amend  and  consolidate  the  Law  of  Bank-     ii  1,  2. 
ruptcy.  [25th  August,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 

by  and   with  the  advice    and    consent    of   the    Lords 

Spiritual  and  Temporal,  and  Commons,  in  this  present 

Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows : 

Preliminary. 

1,  This  Act  may  be  cited  as  the  Bankruptcy  Act,  1888.  Short  title. 

2,  This  Act  shall  not,  except  so  far  as  is  expressly  Bxtent  of  Act. 
proTidedy  extend  to  Scotland  or  Ireland.  ^-  ^  ^^»  *•  2. 

The  following  are  the  express  provisions  extending  the 
operation  of  the  Act  beyond  the  jurisdiction. 

By  Sect.  27,  as  to  the  discovery  of  the  bankrupt's  property, 
and  for  that  purpose  the  examination  of  witnesses  it  is  en- 
acted (a),  "  That  the  Comt  may,  if  it  think  fit,  order  that  any 
person  who,  if  in  England,  would  be  liable  to  be  brought  before 
it  under  this  section,  shall  be  examined  in  Scotland  or  Ireland, 
or  in  any  other  place  out  of  England." 

With  respect  to  the  disqualifications  of  bankrupts  for  holding 
any  of  the  positions  enumerated  in  Sect.  32,  it  is  by  that 
section  (ad)  enacted  that  '*  The  disqualificatious  imposed  by 
this  section  shall  extend  to  all  parts  of  the  United  Kingdom." 

By  Sect  117  any  order  made  by  a  Court  having  jurisdiction 
in  bankruptcy  in  England  under  this  Act  (which  will  include 

• 

^  (a)  Sab-a.  6.  (aa)  Sub-g.  3. 
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Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 

by  and   with  the   advice    and    consent    of   the    Lords 

Spiritual  and  Temporal,  and  Commons,  in  this  present 

Parhament  assembled,  and  by  the  authority  of  the  same, 

as  follows : 

Preliminary. 

1«  This  Act  may  be  cited  as  the  Bankruptcy  Act,  1888.  Short  Utle. 
2,  This  Act  shall  not,  except  so  far  as  is  expressly  Extent  of  Act. 
provided,  extend  to  Scotland  or  Ireland.  ^-  ^-  ^^»  ■•  2. 

The  following  are  the  express  provisions  extending  the 
operation  of  the  Act  beyond  the  jurisdiction. 

By  Sect.  27,  as  to  the  discovery  of  the  bankrupt's  property, 
and  for  that  purpose  the  examination  of  witnesses  it  is  en- 
acted (a),  "  That  the  Court  may,  if  it  think  fit,  order  that  any 
person  who,  if  in  England,  would  be  liable  to  be  brought  before 
it  under  this  section,  shall  be  examined  in  Scotland  or  Ireland, 
or  in  any  other  place  out  of  England." 

With  respect  to  the  disqualifications  of  btmkrupts  for  holding 
aoj  of  the  positions  enumerated  in  Sect.  32,  it  is  by  that 
nctkm  {adj  enacted  that  '*  The  disqualifications  imposed  by 
this  section  shall  extend  to  all  parts  of  the  United  Kingdom." 

^  Sect  117  any  order  made  by  a  Court  havmg  jurisdiction 
in  bankruptcy  in  England  under  this  Act  (which  will  include 

*•  (a)  8ab-».  6.  (aa)  Sub-e.'  3. 
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3. 


Compositions 
and  liquida- 
tions under 
a  A.  69. 


^  concurrence  of  the  Treasury,  have  power,  as  from  the  passing 
of  the  Act,  to  direct  what  remuneration  is  to  be  allowed  to  any 
officer  attached  to  the  Board  of  Trade,  and  the  Lord  Chancellor 
power  from  the  same  time  to  fix  a  scale  of  fees  and  pei*centages 
to  be  chained  in  respect  of  proceedings. 

See  also  paragraph  2  of  Sect.  129  as  to  Judicial  Salaries. 

And  with  respect  to  the  bankruptcy  staff,  paragraph  4  of 
Sect.  153  gives  power,  on  the  occurrence  of  any  vacancy 
after  the  passing  of  the  Act  in  the  office  of  the  several  persons 
named  in  the  section,  to  the  Board  of  Trade,  with  the  approval 
of  the  Treasury,  either  to  abolish  the  office  vacated  or  appoint 
some  person  thereto. 

By  Sect.  162,  paragraph  2,  provision  is  made  for  the  col- 
lection and  distribution  of  unclaimed  or  undistributed  funds 
or  dividends  in  the  hands  or  under  the  control  of  any  trustee 
or  other  person  empowered  to  collect,  receive  or  distribute  such 
funds,  w^ith  authority  to  the  Board  to  order  such  trustee,  &c., 
to  submit  accoimts,  and  enabling  the  Board  at  any  time  after 
the  passing  of  the  Act  to  open  an  account  at  the  Bank  of 
England  (d). 

The  most  important  provision,  however,  which  came  into 
operation  upon  the  passing  of  the  Act,  was  that  of  Sect  170. 
The  section  is  as  follows  : — 

'*  After  the  passing  of  this  Act  no  composition  or  liquidation 
by  arrangement  under  Sects.  125  and  126  of  the  Bankruptcy 
Act,  1869,  shall  be  entered  into  or  allowed  without  the  sanction 
of  the  Coiirt  or  Registrar  having  jurisdiction  in  the  matter ; 
such  sanction  shall  not  be  granted  unless  the  composition  or 
liquidation  appears  to  the  Court  or  registrar  to  be  reasonable 
and  calcidated  to  benefit  the  general  body  of  creditors."  In 
conjunction  with  this  section  should  be  read  Sect.  169,  which 
enacts  that  the  enactments  in  the  fifth  schedule  repealed  by 
that  Act  are  repealed  as  from  the  commencement  of  the 
Act  (1  Jan.  1884),  and  by  paragraph  2,  saving  ''anything 
done  or  suffered  before  the  commencement  of  the  Act  under 
any  enactment  repealed ; "  "  any  right  or  privilege  acquired 
or  duty  imposed,  or  liability  or  disqualification  incurred  under 
any  enactment  so  repealed;''  and  "the  institution  or  con- 
tinuance of  any  proceeding  or  other  remedy,  whether  under 


(d)  Upon  tbe  passing  of  the  Act, 
such  account  was  opened,  and  a 
Board  of  Trade  notice  issued,  direct- 


ing all  trustees,  ftc. ,  to  pay  unclaimed 
diridends  in  to  such  account. 
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any  enactment  so  repealed,  or  otherwise,  for  ascertaining  any  i  8. 
sach  liability  or  disqualification  or  enforcing  or  recovering  any 
such  fine,  forfeiture  or  punishment  as  aforesaid,''  and,  finally, 
by  paragraph  3,  "  Notwithstanding  the  repeal  effected  by  this 
Act  the  proceedings  under  any  bankruptcy  petition^  liquidation 
by  arrangement,  or  composition  with  creditors  under  the 
Bankruptcy  Act,  1869,  pending  at  the  commencement  of  this 
Act,  shall,  except  so  far  as  any  provision  of  this  Act  is  ex- 
pressly applied  to  pending  proceedings,  continue,  and  all  the 
provisions  of  the  Bankruptcy  Act,  1869,  shall,  except  as  afore- 
said, apply  thereto  as  if  this  Act  had  not  passed."  With  the 
exception  then  of  the  matters  embraced  in  Sect  170  all  matters 
under  the  1869  Act  pending  on  the  1st  January,  1884,  will  come 
imder  the  interpretation  of  the  Act  of  1869.  As  to  what  is  to 
be  deemed  "  pending  at  the  commencement  of  this  Act,"  many 
important  questions  may  arise.  The  word  "  pending  '*  as 
regards  a  bankruptcy  may  be  taken  to  mean  so  long  as  the 
Court,  exercising  jurisdiction,  can  make  any  order  in  the 
matter  (e).  Neither  the  dischai^ge  of  the  bankrupt,  nor  the 
close  of  tlie  bankruptcy,  nor  the  release  of  a  trustee,  will,  it  is 
submitted,  render  a  bankruptcy  one  that  is  *'  not  pending," 
although  such  discharge  or  release  took  place  before  the  com- 
mencement  of  the  Act ;  for  the  dischai^e  only  affects  the  bank- 
rupt's personal  liability  ;  the  '*  close  "  of  the  bankruptcy  only 
operates  to  determine  the  acquisition  of  estate  by  the  trustee, 
and  to  vest  after-acquired  property  in  the  debtor  (/),  and  the 
registrar  still  continues  trustee  for  certain  purposes  (^),  and 
the  Court  may  re-open  it,  and  is  entitled  to  get  in  the  estate  (A). 
And  the  release  of  a  trustee  is  personal  to  himself  and  cannot 
limit  the  rights  of  others  (t). 

With  regard  to  Sect.  170,  whilst  the  measure  was  passing 
through  Parliament,  it  was  in  contemplation,  to  give  e£fect  to 
the  Act  generally,  and  to  determine  as  from  the  time  of  its 
passing,  the  right  to  petition  under  the  Liquidation  sections  of 

(e)  And  flee  Ex  parU  Jigery  re  20  Gb.  D.  308 ;  51  L.  J.  GB.  738  ; 

HaweSf  L.  B.  9  Ch.   144 ;  and  ^  and  see  1869  Act,  s.  52,  r.  125. 
psrU  Hopper  rt  EUioU,  8  Ch.  D.  (h)  R.  115,  1870  ;  r.  23,  1871. 

58 ;  flfl  to  matters  pending  whilst  (t)  1869,  Act,  a.  53,  rr.  124, 125, 

there  is  a  leoeiTer.  249 ;  and  see  Ex  parte  Carter  re 

(/)  EhU  T.   BindnoiM^  L.  B.  10  Ware,  8  Oh.  D.  781 1  Ex  parte  WiU, 

CL  479.  40  L.  T.  836  ;  and  see  Exparie  SoeUti 

(^)  See  JEr  parte  Pitt  re  QoaUng,  CochnO^  3  Ch.  D.  115. 
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§  8.  the  1869  Act,  but  in  lieu  thereof  the  provision  of  Sect.  170  was 
adopted.  The  effect  of  this  enactment  would  seem  to  entitle 
any  person  to  file  a  petition  at  any  time  after  the  passing  of 
the  Act,  and  before  its  commencement,  for  this  is  "  a  tight  or 
privilege  acquired  "  under  the  repealed  Act  of  1869,  which  is 
not  to  be  affected  (y),  but  the  section  does  not  give  the  Court 
the  same  power  to  deal  with  compositions  or  arrangements  as 
is  given  by  this  Act,  viz.,  to  approve  or  otherwise,  as  under 
Sects.  18  and  23.  The  Section  has  not  applied  those  sections 
to  such  arrangements,  althoiigh  it  has  vested  in  the  Court  a 
discretion  to  sanction  or  otherwise,  if  reasonable  and  calculated 
to  benefit  the  general  body  of  creditors,  and  such  power  seems 
to  be  not  greater  than  the  powers  vested  in  the  registrar  under 
the  1869  Act,  as  the  result  of  several  cases,  for  it  is  submitted 
in  no  case  where  there  is  a  bond  fide  composition,  and  a  proper 
resolution  in  the  interest  of  creditors  and  not  of  the  debtor, 
would  the  Court  be  justified  in  refusing  its  sanction  (I;),  but 
where  the  Registrar  was  satisfied  either  from  the  smallness  of 
the  amount  of  composition  offered  or  otherwise,  that  the  reso- 
lutions were  passed  in  the  interest  of  the  debtor,  and  not  for 
the  benefit  of  the  creditors,  it  was  his  duty  to  refuse  to  register 
them,  even  though  no  creditor  opposed  the  registration  (/). 

Where  a  time  has  been  fixed  for  the  commencement  of  an 
Act,  the  Act  takes  effect  as  from  the  first  "  moment "  of  the 
day  {m) ;  and  the  Act  does  not  (unless  otherwise  provided) 
refer  to  anything  that  may  be  done  between  the  time  when  it 
actually  passes  and  the  time  when  it  comes  into  operation, 
although  when  it  once  comes  into  operation,  there  may  be  a 
relation  back  to  the  time  of  its  passing  (n). 

As  a  general  rule  the  operation  of  statutes  is  not  retrospective. 
Nova  constitution  futuris  formam  imponere  debet  non  prceteriiis. 
It  is  confined  to  matters  which  arise  after  the  passing  of  the 


(j)  See  supra  and  s.  169,  cl.  (6). 

(k)  See  Be  Lloftdf  ex  parte  Put- 
hrooh,  4S  L.  T.  128;  JU  Poole,  ex 
parte  Cocks,  21  Ch.  D.  397;  31 
W.  R.,  105  ;  Bx  paHe  Rutsdl  4-e 
jRobins,  47  L.  T.  676;  JSx  parte 
Hudson  re  Walton,  47  L.  T.  674. 

(Z)  Ex  parU  WiUiams  re  Wil- 
liams, 18  Ch.  D.  496  ;  50  L.  J.  Ch. 
741 ;  45  L.  T.  96 ;  aod  as  to  com- 


positions nnder  s.  28,  which  gives 
a  wider  discretion,  see  Ex  parte  Mer- 
eJiant  Banking  Co,  (of  London)  re 
Durham,  16  Ch.  D.  623  ;  50  L.  J. 
Ch.  606. 

(m)  Tomlinson  y.  BuUoek,  4 
Q.  B.  D.  230. 

(f»)  Wilberforoe  on  Statute  Lftw, 
p,  155,  and  cases  cited. 
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Act,  and  docs  not  affect  any  right  or  title  already  existing,      §1  3,  4. 
there  being  a  general  presumption  against  retrospective  legis- 
lation (o). 


PAET    I. 

Proceedings  from  Act  of  Bankroptct  to  Discharge. 

AcU  of  Bankruptcy. 

4.  (1.)  A  debtor  commits  an  act  of  bankruptcy  in  each  Acta  of 
of  the  following  cases : —  "*^  ^^' 

Acts  of  Bankruptcy, 

Upon  comparison  of  the  several  acts  of  bankruptcy  enume- 
rated in  this  Act,  and  the  acts  of  bankruptcy  enumerated  in 
the  Act  of  1869,  it  will  be  found  that  important  changes  have 
taken  place.  These  changes  are  specifically  dealt  with  hereafter. 
The  most  important  are  as  follows : — 

(1.)  Giving  a  fraudulent  preference  (p), 

(2.)  Departure  from  his  dwelling-house  or  otherwise  absenting 
himself  by  the  debtor,  whether  a  trader  or  not,  and  the  omis- 
sion of  the  words  "  suffered  himself  to  be  outlawed  "  (q). 

(3.)  "  Presentation  of  a  debtor's  own  petition  "  as  an  act  of 
bankruptcy,  as  well  as  the  filing  of  a  declaration  of  inability 
to  pay  his  debts  (r). 

(4.)  The  omission  of  the  word  "trader"  and  "for  a  sum  of  not 
less  than  £50  "  from  the  clause  making  seizure  and  sale  under 
an  execution  an  act  of  bankruptcy,  thereby  making  all  levies 
by  seizure  and  sale  of  any  debtor's  goods  an  act  of  bankruptcy, 
and  by  the  substitution  of  the  words  "  under  process  in  an 
action,"  &c.,  in  lieu  of  "  on  any  legal  process  "  («). 

(5.)  The  total  abolition  of  process  by  way  of  debtor's 
summons  and  the  substitution  in  the  place  of  it,  of  a  notice 
(when  execution  is  not  stayed)  requiring  payment  or  security ; 
and  entitling  the  creditor,  after  seven  days,  in  all  cases  save 
where  specially  provided  for,  upon  non-compliance,  or  satisfac- 

(o)  Wilberforce  on  Staiute   Law,  (q)  C\.  (cf). 

p.  167.  (r)  CI.  (d), 

ip)  a.  <c).  W  01.  {€). 
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i  4.        tion,  or  setting  up  counter-claim  or  set-oflf,  to  proceed  upon  the 
act  of  bankruptcy  committed  by  such  non-compliance  (t). 

(6).  The  addition  of  a  new  act  of  bankruptcy,  viz.,  notice  by 
the  debtor  to  his  creditor  that  he  has  suspended  or  is  about  to 
suspend  payment  (u).  And  the  commission  of  what  practically 
amounts  to  an  act  of  bankruptcy  on  the  death  of  a  person 
insolvent  giving  a  creditor  a  right  to  petition  for  adminis- 
tration (x). 

Under  the  Acts  of  1849,  1861,  and  1869,  the  distinction 
between  trader  and  non-trader  formed  a  prominent  feature,  but 
under  the  present  Act  for  most  purposes  this  distinction  no 
longer  exists,  rendering  the  law  generally  more  simple  and 
uniform. 

"  Debtor.'' 

"  Debtor  "  means  a  debtor  properly  subject  to  the  laws  of 
England.     The  English  Bankruptcy  Court  has  no  primd  facie 

Foreigners.  jurisdiction  over  a  foreigner  domiciled  and  resident  abroad, 
although  he  be  a  member  of  an  English  firm  trading  and  con- 
tracting debts  here  (y).  Whether,  however,  the  debt  be  con- 
tracted here  or  abroad,  if  a  foreigner  commits  an  act  of  bank- 
ruptcy here  then  he  is  liable  to  be  adjudicated  bankrupt  in  this 

*  country,  although  at  the  time  of  the  filing  of  the  petition  for 

adjudication  he  is  beyond  the  jurisdiction  (z). 

FeJons.  A   convicted   felon,  whilst  undergoing   imprisonment,    may 

commit  an  act  of  bankruptcy  (a)  and  be  adjudicated  bankrupt. 

Corporations.  Although  the  word  '^  person "  includes  a  body  of  persons, 
whether  corporated  or  not  incorporated  (6),  a  corporate  body 
cannot  be  made  bankrupt,  see  Sect.  123.  The  proper  course  is 
to  proceed  in  the  Court  of  Chancery  for  a  winding-up  order  or 
by  volxmtary  resolution  to  wind  up  under  the  Companies  Act, 
1862.  And  Sect.  10  of  the  Judicature  Act,  1875,  enacts  that 
in  cases  of  winding-up  of  any  company  under  the  Companies 
Acts,  1862  and  1867,  as  well  as  in  the  administration  of  the 
assets  of  any  deceased  person  whose  estate  is  insufficient  for 
the  payment  of  his  debts  and  liabilities,  the  rules  of  law  in 


(0  CI.  iq). 
(ti)  a.  (A). 

{x)  S.  125. 

{y)  Ex  parte  Blain   re  Saweri, 
12  Ch.  D.  622  ;  41  L.  T.  46. 
(s)  Sx  parte  Critpin  re  Oritpin, 


L.  R.  8  Ch.  374  ;  42  L.  J.  Bank. 
65  ;  Ex  parU  Pascal,  1  Ch.  D.  509. 

(a)  Ex  parte  Qravet  re  Harris, 
19  Oh.  D.  1 ;  61  L.  J.  Oh.  1. 

(h)  See  B.  157. 
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bankmptcy  as  to  the  respectiye  rights  of  secured  and  unsecured         i  4. 
creditors  as  to  debts  and  liabilities  provable,  and  as  to  the  ' 

valuation  of  annuities  and  future  and  contingent  liabilities 
respectively  are  to  apply. 

A  clei^yman  trading  (otherwise  than  as  a  member  of  a  com-  Cleigymen. 
pany  or  as  one  of  a  partnership,  consisting  of  more  than  six 
members  (66) )  could  be  adjudicated  a  bankrupt  as  a  trader 
under  the  Act  of  1869  ;  and  he  may  also  of  course  be  mode 
bankrupt  as  a  non-trader  at  any  time. 

Peers  can  be  adjudged  bankrupt.     So  can  a  member  of  Par-  Peers  and 
liament     See  Sects.  32,  33  as  to  their  disqualification  upon  p^J^^^/ 
being  made  bankrupt.    And  Sect.  124  provides  that  if  a  person 
having  privilege  of  Parliament  commits  an  act  of  bankruptcy, 
he  may  be  dealt  with  under  this  Act  in  like  manner  as  if  he 
had  not  such  privilege. 

Justices  of  the  Peace,  by  the  Debtors'  Act,  1869  (32  k  33  Jnsticea  of  the 
Vict.  c.  62,  8,  22),  were,  if  they  became  bankrupt,  or  effected  an  ^^^• 
arrangement  or  made  a  composition  with  creditors,  disqualified 
unless  placed  afresh  on  the  Commission  of  the  Peace ;  and  by 
Sect.  30  of  this  Act  they  are  disqiialified  upon  bankruptcy  from 
holding  office. 

Infants,  it  has  always  been  held,  are  not  liable  as  traders  Infanta, 
for  debts  contracted  by  them,  imless  by  some  actual  fraudulent 
representation  made  concerning  their  age  they  have  rendered 
themselves  liable.  As  a  rule  it  has  been  held  that  infants  are 
not  subject  to  the  bankrupt  laws,  except  it  may  be  (and  this 
u  questionable)  in  respect  of  necessaries  {c).  In  one  case  an 
infant  was  adjudicated  bankrupt,  having  himself  filed  a  peti- 
tion for  liquidatirm  and  submitted  to  the  jurisdiction  of  the 
Court,  and  this  was  upheld  on  appeal  by  the  Chief  Judge ;  but 
in  a  more  recent  case  (cQ  the  Master  of  the  Rolls  entirely  dis- 
sented from  that  view  of  the  law,  but  at  the  same  time  affirmed 
the  rule,  that  an  infant  was  still  liable  in  equity  where  there 
was  a   representation  amounting  to  fraud  {e).     The  Infants' 

(U)&paref  JffynuX,  lAtk.  198;  L.  J.  Ch.   673;   and  see  Ex  parU 

and  aee  89  A;  40  Geo.  III.  c.    28 ;  Lyneh   re  Lynch,   2  Ch.   D.   227 ; 

7  Qeo.  IV.  c.  46 ;  4^5  Vict.  e.  14,  45  L.  J.  Bank.  48. 
and  33  Ic  84  Vict.  c.  91.  {e)  And  see  £x  parU  Unity  Bank, 

(e)  Re  WeH,  22  L.  J.  Bank.  71 ;  8  De  Qex&J.  63  ;  ExparU  JFaUon, 

Ex  parU  Dorman  re  Lake,  L.  B.  8  16  Yes.  265  ;  and  Miller  r.  Blank' 

Ch.  61 ;  42  L.  J.  Bank.  20.  ley,  88  L.  T.  627  ;  and  Re  Rainey* 

{d)  Ex  parte  JcneM  re  Jone»,  60  8  L.  &.  Ir.  459. 
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§  4.  Relief  Act,  1874  (37  &  38  Vict.  c.  62),  whilst  rendering  aliso- 
lutely  void  the  contracts  of  infants  other  than  in  respect  of 
necessaries,  also  makes  it  impossible  for  an  infant  to  ratify  a 
debt,  even  though  contracted  before  the  Act  came  in  force,  so 
that  no  bankruptcy  proceedings  can  be  foimded  upon  any  such 
debt  or  promise  (/).  And  where  an  infant  had  been  convicted 
under  the  Debtors'  Act,  1869,  s.  12,  for  an  offence  against  the 
bankrupt  laws,  and  not  in  respect  of  debts  contracted  for  neces- 
saries, the  conviction  was  held  to  be  bad. 
Husbands.  Husbands  who  were  married  prior  to  the  9th  August,  1870, 

the  date  when  the  Married  Women's  Property  Act,  1870 
(33  &  34  Vict.  c.  93)  came  into  force,  may  be  made  bankrupt 
in  respect  of  their  wives*  debts  incurred  before  marriage  (^). 
The  above  Act  freed  them  from  such  liability,  but  then  the 
Amendment  Act  (37  &  38  Vict.  c.  50)  rendered  the  husband 
liable  to  be  jointly  sued  in  respect  of  such  debts,  and  made  his 
property  liable  to  the  extent  of  assets  received  in  respect  of  his 
wife  if  married  on  or  after  July  30th,  1874.  It  haa  never  been 
decided  wliether  he  could  be  made  bankrupt  in  respect  of  such 
assets;  on  the  other  hand  it  has  been  held  that  a  debtor's 
summons  could  not  issue  against  husband  and  wife  in  respect 
of  a  debt  incurred  by  the  wnfe  whilst  trading  separately,  and  in 
her  maiden  name,  there  being  no  evidence  that  she  was 
authorised  by  him  to  pledge  his  credit  {h),  A  husband  is  not, 
as  a  general  rule,  when  living  with  his  wife,  liable  for  debts 
contracted  by  her  in  the  absence  of  express  or  implied  authority 
from  him  to  pledge  his  credit ;  and  unless  in  respect  of  domestic 
management  of  his  house  if  she  has  not  been  supplied  with  the 
means  (i).  Desertion  likewise  by  the  husband  will  render  him 
liable  for  her  debts.  The  Married  Women's  Property  Act, 
1870,  and  the  Amendment  Act,  have  now  been  repealed  by  the 
Married  Women's  Property  Act,  1882,  except  as  to  acts  done  or 
rights  acquired  whilst  such  Acts  were  in  force,  or  in  respect  of 
any  right  or  liability  of  any  husband  or  wife  married  before  the 
commencement  of  the  Act.     By  this  latest  Act,  a  wife  is  now 

{/)  Ex  parte  KibhU  re  On$low,  {h)  Ex  parte  Shqsherd  re  Skep- 

L.  R.  10  Cfa.   873  ;  44  L.  J.  Bank.  herd,  10  Ch.  D.  573  ;  48  L.  J.  Bank. 

63  ;  and  Reg,  v.  JVUwn,  5  Q.  B.  Biv.  35. 

28.  (t)  DAenham  ▼.  Mellon,   L.    R. 

ig)  Milts  y.   WiUiatM,  1  P.  W.  6  App.  Ca.  24  ;  and  /oSy  v.   Rees, 

249.  15  G,  B,  N.  S.  628, 
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entitled  as  to  her  separate  property  to  be  treated  tis  if  she  were  §  4. 
a  feme  $oU.  The  husband  is  still  likble  to  be  sued  jointly  with 
his  wife  for  her  ante-nuptial  liabilities,  and  in  respect  and  to 
the  extent  of  all  such  property  as  he  acquires  by  his  wife  (i), 
but  he  is  not  otherwise  liable  for  such  ante-nuptial  debts  or 
liabilities.  The  Act^  although  strictly  limited  to  such  persons 
as  are  married  after  the  commencement  of  that  Act  (1st  Jan., 
1883),  does  not  seem  to  alter  the  law  as  to  the  liability  of 
husbands  before  the  Act  came  in  force  (/). 

By  the  Married  Women's  Property  Act,  1882,  for  the  first  Married 
time  a  married  woman  has  been  made  generally  subject  to  the  '"^o^*'*- 
bankruptcy  laws  in  respect  of  her  separate  property,  and  in 
respect  of  any  trade  carried  on  separately  from  her  husband  in 
the  same  way  as  if  she  were  B,feme  iole  (m).  Prior  to  this  Act 
as  a  general  principle  of  law,  inasmuch  as  a  married  woman 
was  unable  to  contract,  she  could  not  as  a  general  rule  be  made 
liable  for  debts  except  in  respect  of  contracts  affecting  and 
charging  her  separate  estate.  And  the  rule  was  laid  down  in 
Johiuon  y.  Gallagher  (n),  that  to  bind  her  separate  estate  by  a 
general  engagement  it  should  appear  that  the  engagement  was 
made  with  reference  to  and  on  the  faith  or  credit  of  that  estate, 
and  that  whether  it  was  so  made  or  not  is  a  question  to  be 
judged  of  by  the  Court  upon  all  the  circmnstonces,  and  such 
liability  of  the  separate  estate  could  only  formerly  be  enforced 
by  proceedings  in  Courts  of  Equity.  The  Act  of  1870  imposed 
no  liability  to  be  made  bankrupt  upon  a  married  woman 
whether  she  had  or  had  not  separate  property,  and  whether  in 
respect  of  a  debt  contracted  either  before  or  after  marriage, 
and  she  received  no  power  under  that  Act  to  contract  which 
she  did  not  possess  before  (o). 

There  were  exceptions,  however,  to  this  general  rule,  for  a 
married  woman  trading  separately  according  to  the  custom  in 
London  was  liable  to  be  made  bankrupt,  and  the  new  Married 
Women's  Property  Act,  1882,  has  simply  extended  such  liability, 
for  it  would  seem  doubtful  whether  she  can  be  made  bankrupt 
in  respect  of  any  liability  not  arising  out  of  a  trade  carried  on 

(k)   JfMriad    Women's    Property  (o)  Jessel,    M.H.,   in  Howard  r. 

Act,  1832,  M.  8,  1(.  Bank  of  England,  U  B.  19  Rq.  801 ; 

(Q  Ibid.  B.  14.  and  see  Cotton,  1x  J.,  in  Ex  parte 

(m)  Ilrid.  •.  5.  JoMi,  1%  Oh,  D,  491. 
(m)  30  L.  J.  Cb.  298  ;  9  W.  R.  506, 
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§4.  separately  from  her  husband  (/?).  Where  under  the  1869 
Act  a  woman  who  had  traded  separately  filed  a  petition  for 
liquidation  a  creditor  was  allowed  to  prove  the  amount  of  his 
debt  and  costs  against  her  in  bankruptcy  (q).  And  when  the 
husband  was  transported  but  remained  in  England,  and  the 
wife  separately  traded,  she  was  held  liable  to  be  made  bank- 
rupt (r).  Under  the  present  Married  Women's  Property  Act 
what  is  to  be  deemed  separate  trading  it  is  submitted  will 
depend  iipou  the  question,  whether  or  not  the  husband  live 
upon  the  profits  of  the  trade  so  as  to  render  himself  liable  for 
the  debts  arising  from  the  agency  of  his  wife  (s). 

So,  where  the  husband  was  civilly  dead,  as  by  exile,  pro- 
fession, or  abjuration,  a  wife  might,  under  the  old  law,  acquire 
civU  rights,  and  thus  become  liable  to  be  made  a  bankrupt. 

Under  the  20  &  21  Vict.  c.  85,  s.  21,  when  the  wife  had 
obtained  a  protection  order  upon  being  deserted  by  her 
husband,  or  where  imder  Sect.  28  of  the  same  Act  she  was 
judicially  separated  from  her  husband,  and  during  its  con- 
tinuance, she  could  be  made  bankrupt. 

The  words  of  the  5th  section  of  the  Married  Women's  Property 
Act,  1882,  seem  to  refer  not  only  to  the  trade  carried  on  sepa- 
rately from  her  husband,  but  that  it  must  be  in  respect  of  her 
separate  property. 

If  the  inference  to  be  drawn  is  that  all  such  trade  assets  are 
to  be  deemed  separate  property  just  as  and  when  they  are 
acquired,  then  there  can  be  no  difficulty.  If  so,  she  would 
then  be  liable  to  be  bankrupt  when  trading  separately.  How- 
ever, it  must  be  borne  in  mind,  that  formerly  if  she  carried 
on  a  separate  trade  with  her  husband's  property  she  was  not 
liable  to  be  made  bankrupt  (f ),  and  this  it  is  apprehended  will 
still  be  the  law.  A  married  woman's  separate  property,  although 
without  power  of  anticipation,  was  held  to  be  to  her  separate 


{p)  Sect  5  Married  Women's  Pro- 
pertj  Aet,  1882 ;  and  see  JaA- 
vwih  r.  Ouiram,  5  Ch.  B.  923 ; 
but  Bee  8.  13,  as  to  her  liabilitj 
generallj,  and  also  Johnwn  v.  Gal- 
lagker,  30  L.  J.  Ch.  298,  in  which 
Tomer,  L.J.,  said  that  when  the 
iacts  were  that  the  woman  living 
separate  from  her  husband  contracts 
debts,  the  Conrt  is  bound  to  impute 


to  her  the  intention  to  deal  with  her 
separate  estate  unless  (he  contrary  is 
dearl J  proved. 

(q)  Day  v.  Freund,  25  W.  R. 
222. 

(r)  Bx  parU  Franki,  7  Bing.  762. 

(«)  Petty  T.  4nden(m,  2  C.  &  P. 
38 ;  3  Bing.  170. 

(0  Beg.  V.  JRoHntan^  L.  B.  1  C.  G. 
R,  Kelly,  0.  B.,  p.  85. 
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use  within  Sect.  12  of  the  Act  of  1870,  and  it  would  seem  that  i  4, 
notwithstanding  she  is  restrained  from  anticipation  if  she  enters 
into  and  carries  on  trade,  then  she  will  in  respect  of  such  trade 
assets  be  liable  to  be  made  bankrupt  if  she  trades  separately 
from  her  husband  (n)  within  the  meaning  of  the  Married 
Women's  Property  Act,  1882. 

As  to  separate  trade,  it  has  also  been  held  that  any  trade  or 
business  which  the  husband  either  expressly  or  impliedly  agrees 
his  wife  shall  carry  on  after  her  marriage  on  her  separate 
account  as  she  carried  it  on  before  is  within  the  definition 
whether  his  agreement  may  be  proved  from  his  express  words, 
or  from  his  long  acquiescence  (y).  And  see,  generally,  as  to  the 
liability  of  a  married  woman  to  bankruptcy  as  regards  her 
separate  estate  (z).  By  Sect.  152,  it  is  enacted  that  nothing  in 
this  Act  shall  affect  the  provisions  of  the  Married  Women's 
Property  Act,  1882. 

Under  the  1869  Act  it  was  considered  doubtful  whether  a  Laiuttics. 
lunatic  could  have  been  adjudged  bankrupt.     But  if  during 
a  lucid  interval  he  contracted  a  debt,  and  also  committed  an 
act  of  bankruptcy,  he  clearly  could  (a).  ^ 

An  executor  who  carries  on  his  testator's  trade  to  a  greater  Bxeouton. 
extent  than  is  required  to  wind  up  his  business,  is  liable  to  bo 
made  bankrupt  as  a  trader  (6).     And  although  a  trade  carried 
on  by  a  person  may  be  illegal,  still  he  may  be  made  bank- 
rupt (c). 


(»)  Zoiultm  and  Provmcial  Bank 
y.  Boffle^  7  Ch.  D.  773 ;  JSdB  parU 
JoneSf  12  Ch.  D.,  per  Cotton,  LJ., 
<491  (Imt  see  Chapman  y.  Biggt^  and 
wife,  W.  N,,  May  26, 1883,  in  which 
Q.  B.  B.  declined  to  attach  a  sam  in 
the  hands  of  trustees).  And  a  recent 
case  in  the  (^  B.  D.  lends  weight  to 
thin  sahmission,  where  it  was  held 
that  judgment  could  be  signed  against 
a  married  woman  in  respect  of — (1) 
ante-nuptial  debts,  (2)  post-naptial 
debts,  and  (8)  debts,  whether  ante- 
nuptial or  post-nuptial,  contracted 
before  the  1882  Act  came  into  force 
under  cirenmstancee  quite  vide  enough 
to  iadude  a  caw  in  which  she  might 
be  under  such  restraint  [OvmUm  y. 


Maynard,  L.  T.  June  9,  1883  ;  but 
see  Pike  r.  Fitzgibbon,  44  L.  T.  562, 
as  to  a  married  woman  restrained  from 
anticipation,  being  unable  to  bind 
separate  estate. 

(y)  Askworth  y,  Outranif  5  Ch. 
D.  931—2;  £z  parU  Holland  re 
ffeneage,  L.  R.  9  Ch.  307 ;  Pike  y. 
PUzgi&bon,  17  Ch.  D.  454. 

({)  See  W.  &T.  L.  Ca.  Eq.,  4th  ed., 
p.  445. 

(a)  Ex  parte  Layton,  6  Yes.  434. 

(h)  Ex  parte  NaU^  1  Atk.  102  ; 
Ex  parU  Oarland,  10  Yes.  110  ;  Ex 
parte  Richardton^  3  Mad.  138. 

(c)  Ex  parte  Meffnwt,  1  Atk. 
198 ;  CM  y.  Synumde,  5  B.  & 
Aid.  516. 


It 
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Retired 
trader. 


Under  the  old  law,  a  man  who  had  ceased  to  trade,  and  then 
committed  an  act  of  bankruptcy,  could  have  been  made  bank- 
rupt in  respect  of  a  trade  debt  (d). 


AssignmentB 
for  benefit  of 
creditors. 


(a.)  If  in  England  or  elsewhere  he  makes  a  conveyance 
or  assignment  of  his  property  to  a  trustee  or 
trustees  for  the  benefit  of  his  creditors  generally : 

This  was  an  act  of  bankruptcy  which  either  a  trader  or  non- 
trader  might  commit  under  the  Act  of  1869. 

Before  the  passing  of  the  Act  of  1869,  it  had  been  held  that 
a  conveyance  of  all  a  trader's  property,  even  if  bond  fide  for 
equal  distribution  amongst  all  his  creditors,  was  fraudulent^ 
and  an  act  of  bankruptcy,  because  he  thereby  necessarily  de- 
prived himself  of  the  power  of  carrying  on  his  trade,  and 
further,  because  it  was  an  attempt  to  make  a  distribution  of 
his  effects  different  from  that  which  the  law  permitted  («). 
The  Act  of  1869  therefore  made  in  terms  such  assignments 
acts  of  bankruptcy,  consistently  with  the  law  as  then  under- 
stood (/),  and  omitted  the  words  with  "  intent  to  defeat  and 
delay''  as  misleading,  for  no  such  assignments  can  be  made 
without  such  intent,  it  being  the  necessary  consequence  of  all 
such  transactions. 

The  subject  of  fraudulent  preferences  of  particular  creditors 
under  the  present  Act  is  dealt  with  elsewhere ;  but  short  of 
giving  such  fraudulent  preference  as  would  be  void  under  the 
Bankruptcy  Acts  to  a  creditor,  it  has  been  held  that  a  debtor 
may  openly  prefer  one  creditor  to  the  rest,  and  transfer  pro- 
perty to  him  even  after  the  others  have  commenced  actions  (^). 
And  it  is  said  that  on  this  same  footing  stands  a  deed  executed 
for  the  benefit  of  creditors  so  soon  as  any  creditor  knows  of  and 


(d)  But  see  under  the  1869  Act, 
Ex  parte  BaUey  re  Jecks,  L.  R.  13 
£q.  314. 

(e)  See  Shelford^s  Bankruptcy  ;  and 
see  DuUon  v.  Morrigon,  17  Ves. 
193 ;  Lmdon  v.  Sharp,  7  Scott, 
N.  R.  745;  6  Man.  &  G.  895; 
Simpton  r.  Sikes,  6  Mau.  &  S.  312  ; 
Stewart  Ti  Moody,  1  0.  M.  &  R. 
777. 


(/)  Ex  parte  Lucbe*  re  Wood^ 
L.  R.  7  Ch.  302  ;  41  L.  J.  Bank.  21 ; 
see  also  as  to  trust  deeds  for  carrying 
on  the  trade  ;  Owen  r.  Body,  5  A.  & 
K.  28  ;  Janes  v.  Whitbread,  11  C. 
B.  406  ;  Hickman  v.  Oox,  18  C.  B. 
617  ;  8  H.  of  L.  Ca.  268. 

(g)  WoIverhampUm  and  Stt^otxl- 
shire  Banking  Co.  ▼.  Afarston,  7 
H.  &  N.  148. 
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asscnto  to  it  (A),  or  even  without  his  assent  if  the  assignment        |  4. 
be  to  a  creditor  and  is  communicated  to  him  (i). 

No  creditor,  however,  who  is  privy  or  party  to  such  a  deed 
can  rely  upon  it  as  an  act  of  bankruptcy  (k).  If  the  deed  were 
not  executed  and  delivered  as  such,  but  only  as  an  escrow,  it 
would  not  amount  to  an  act  of  bankruptcy  (l).  And  a  condition 
rendering  such  a  deed  void  if  the  grantor  should  become  bank- 
rupt, or  upon  some  other  event,  makes  it  none  the  less  an  act 
of  bankruptcy  (m) ;  and  such  an  assignment  does  not  amount 
to  a  bill  of  sale  if  it  is  for  the  benefit  of  all  the  creditors  (n). 

Or  Elsewhere. 

It  was  formerly,  and  under  the  old  Acts,  thought  by  some 
that  an  act  of  bankruptcy  could  not  have  been  committed 
abroad  and  be  available  in  England,  and  therefore  these  words 
were  introduced  into  the  last  Act,  and  by  their  use  again  in 
the  present  Act,  and  likewise  by  the  use  of  the  words  "  remains 
abroad "  in  describing  another  of  the  acts  of  bankruptcy 
enumeiuted  in  this  Act,  the  fact  that  at  least  in  some 
instances  an  act  of  bankruptcy  may  be  committed  abroad  has 
been  put  beyond  a  doubt. 

(6.)  If  in  England  or  elsewhere  he  makes  a  fraudulent 
conveyance,  gift,  delivery,  or  transfer  of  his  pro- 
perty, or  of  any  part  thereof: 

This  act  of  bankruptcy  was  likewise  one  which  formerly  was 
conunon  to  either  trader  or  non-trader. 

Assignments  may  be  fraudulent  either  under  the  statute  13  Fraudulent 
Eliz.  c.  5  (n»),  or  they  may  be  fraudulent  within  the  meaning  of  ""«^™«"^- 
the  bankrupt  laws.     It  does  not  necessarily  follow  because  a 
disposition  of  property  is  fraudulent  under  the  bankrupt  laws, 
that  it  must  likewise  be  fraudulent  under  the  statute  of  Eliza- 

• 

(A)  Eatiand  v.  Biiiks,  15  Q.  B.  L.  J.  C.  P.  193. 

718.  (0  Dtitton  T.  Morrison,  17  Vea. 

(0  S^*^ers  T.  Evaus,   5  B.  &  B.  103. 

347.  (m)  Tappenden  v.  Burgea,  i  East, 

(Jt)  £x  parte  Siray  re  Stray,  L.  230. 

H  2  Cb.  374  ;  36  L.  J.  Bank.  7 ;  (n)    General  Furnishing    Co,   v. 

OUiver  r.  Kinj^  25  L.  J.  Ch.  427  ;  Vtnn,  82  L.  J.  Ex.  220. 

hot  see   Turner  v.    HardcxMe,  31  (nn)  Made  perpetual  by  27  Eliz.  c.  5. 
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§  4.  beth ;  but  if  fraudulent  under  the  latter  Act,  the  transaction 
must  necessarily  fall  within  the  former  (o).  An  assignment  of 
property  may  likewise  be  fraudulent  at  common  law.  The  law 
as  to  fraudulent  assignments  or  fraudulent  gifts  of  property  is 
of  very  ancient  origin  (oo).  As  an  act  of  bankruptcy,  such  assign- 
ments did  not  come  into  existence  under  13  Eliz.  c.  5  and  27 
Eliz,  c.  4,  but  were  introduced  by  1  Jac.  I.  c.  15,  described 
thus  : — 

"  If  any  trader  shall  make  or  cause  to  be  made  any  fraudulent 
grant  or  conveyance  of  his  lands,  tenements,  goods  or  chattels, 
to  the  intent  or  whereby  his  creditors  shall  or  may  be  defeated 
or  delayed  for  the  recovery  of  their  just  and  true  debts,  he  shall 
be  adjudged  a  bankrupt." 

It  was  frequently  held  that  such  grants  or  conveyances 
must  have  been  by  deed,  and  whether  of  lands  or  of  chattels,  so 
as  to  amoimt  to  an  act  of  bankruptcy,  and  transfers  not  under 
seal  were  for  the  first  time  made  capable  of  becoming  acts  of 
bankruptcy  by  6  Geo.  IV.  c.  16,  s.  3;  until  then  such  convey- 
ances wore  only  voidable  as  fraudulent  preferences,  thereafter 
they  were  made  available  as  acts  of  bankruptcy.  The  following 
passtOgc  is  taken  from  Williams'  Bankruptcy,  commenting  on 
this  section :  "  When  fraudulent  assignments  not  imder  seal 
become  available  as  acts  of  bankruptcy  one  groimd  which  has 
justified  the  invention  of  the  judicial  doctrine  of  fraudulent 
preference  was  removed,  and  the  present  Act  (1869),  by  carry- 
ing back  relation  {see  Sect.  11)  to  any  act  of  bankruptcy  com- 
mitted within  twelve  months  of  the  adjudication,  provided 
there  be  a  sufficient  petitioning  creditors'  debt,  has  almost,  if 
not  entirely,  put  an  end  to  the  necessity  for  the  doctrine  of 
fraudulent  preference,  although  the  present  Act  seems  by 
express  enactment  to  incorporate  the  doctrine,  but  the  con- 
struction put  upon  Sect.  92  by  the  Courts  has  materially 
altered  the  old  law  of  fraudulent  preference."  The  section  of 
the  present  Act  which  corresponds  with  Sect.  92  is  Sect.  48, 
which  avoids  certain  transactions  as  fraudulent  preferences 
(see  notes  to  that  section),  and  the  trustee's  title  by  relation 
back  is  defined  in  the  43rd  section,  corresponding  to  the  11th 
section  of  the  Bankruptcy  Act,  1869,  such  title  now  only 
relating  back  to  three  months  prior  to  the  presentation  of  the 
petition,  and  corresponding  with  the  same  limit  under  Sect.  48. 

(o)  Ex  parte  Oames  re  Bamford,  (oo)  See  8  Hen.  VII.  o.  4,  and  also 

L.  R.  12  Ch.  D.  814.  50  Ed.  III.  c.  6. 
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The  Act  of  Elizabeth  was  not  the  first  attempt  of  the  §  4. 
legislature  to  foil  covinous  transactions,  for  by  3  Hen.  VII. 
c.  4,  '*all  deeds  of  gifl  of  goods  and  chattels  made  or  to  be 
made  of  trust  to  the  use  of  the  person  or  persons  that  made  the 
same  deed  of  gift "  are  declared  void  and  of  none  effect,  and 
even  prior  thereto  the  statute  of  50  Ed.  III.  c.  6,  avoided  in 
terms  collusive  gifts  in  favour  of  creditors.  When,  under  the 
statute  13  fHiz.  c.  5,  it  is  sought  to  invalidate  a  transfer  of 
goods,  the  question  is  always  one  of  bona  Jides,  and  therefore 
proper  for  the  consideration  of  the  jury.  In  the  leading  case  ( p) 
decided  upon  this  statute,  the  question  being  whether  the  . 
gift  was  fraudulent  and  of  no  effect,  the  points  resolved 
were : — 

(1.)  That  the  gift  had  the  signs  and  marks  of  fraud,  because 
the  gift  is  general  without  exception  of  appai*el,  or  of  anything 
of  necessity  (it  was  of  everything). 

(2.)  The  donor  continued  in  possession  and  used  them  as  his 
own,  and  by  reason  thereof  he  traded  and  trafficked  with  others, 
and  defrauded  and  deceived  them. 

(3.)  It  was  made  in  secret,  et  dona  clandestina  sunt  semper 
suspiciosa, 

(4.)  It  was  made  pending  the  writ. 

(5.)  It  was  coupled  with  a  trust  between  the  parties,  tmd 
fraud  is  always  clad  with  a  trust,  and  trust  is  the  cover  of  fraud. 

(6.)  The  deed  alleged  bona  fides  et  dausuke  inconsuet  semper 
inducfint  wupicumem. 

(7.)  That  although  made  on  a  true  and  good  consideration, 
yet  it  was  not  bondfide^  because  accompanied  with  a  tnist.  A 
good  consideration  does  not  suffice,  if  it  be  not  also  bond  fide. 

So  when  the  facts  are  to  be  determined  by  the  jury,  all  or  any 
of  the  above  elements  would  be  properly  loft  to  them  to  ascer- 
tain whether  they  exist  (g). 

Where  a  bill  of  sale  of  chattel  property  is  executed  by  a 
debtor  to  his  creditor  purporting  to  convey  the  property  to  the 
vendee  immediately,  yet  the  vendor  is  after  its  execution 
suffered  to  remain  in  possession,  a  very  strong  presumption  of 
fraud  arises,  for,  as  Lord  Coke  remarks  in  the  principal  case : 

(p)  Tiegn€*9  Ca^,  Smith's  L.  Ca.  Q.  8D5  ;  Pennell  v.  Ikiwton,  18  C. 
7  KL,  vol  i.,  pb  1.  B.  855  ;  Haley,  Metropolitan  Saloon 

iq)  Mmiimdale  v.  Booth,  3  B.  &      Omnibiis  Co.,  28  L.  J.  Ch.  777  ;    i 
Ad.  498 ;  Heed  r.  Blades,  5  Taunt.       Drew.  492. 
212  ;  Lindon  r.   iiharp,  6  Maa.  & 
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§  4.  "  Contimiance  in  possession  1)}'  the  donor  is  a  sign  of  a  trust  for 
~  his  benefit ; "  and  therefore  where  a  creditor  took  an  absolute 
bill  of  sale  of  the  goods  of  his  debtor,  but  agreed  to  leave  them  in 
his  possession  for  a  limited  time,  and  in  the  meantime  the  debtor 
died,  whereupon  the  creditor  took  and  sold  the  goods, 
he  was  held  liable  to  be  sued  as  executor  de  son  tort  for  the 
debts  of  the  deceased  (r).  In  this  case  the  Court  also  said  if 
there  was  nothing  but  the  absolute  conveyance  without  the 
Ix)8session,  that  in  point  of  law  was  fraudulent  (s) ;  but  it  would 
seem  that  since  these  decisions  the  tendency  of  the  Courts 
has  l)een  to  qualify  the  doctrine  laid  down  in  Edtoards  v. 
HarheUy  and  to  leave  the  whole  circumstances  of  each  case  to 
the  jur}',  bidding  them  decide  whether  the  presumption  of 
fraud  deducible  from  the  absence  of  a  transmutation  of  posses- 
sion shall  prevail  (t).  Notoriety  of  the  transfer  may  negative 
this  presumption,  and  is  always  strong  evidence  of  the  fact  («). 
Where  the  transaction  is  not,  however,  an  absolute  assignment, 
but  is  by  way  of  mortgage,  the  absence  of  change  of  possession 
i»  no  evidence  of  fraiid ;  as,  for  instance,  in  the  case  of  bills  of 
"Sale,  where  by  the  very  terms  of  the  deed  the  grantor  is  to  rctiiin 
possession  until  some  future  time,  this  being  consistent  with  the 
assignment.  Such  possession  is  said  to  accompany  and  follow 
the  deed  (a?),  A  conveyance  otherwise  void  as  against  particular 
])erMons  imder  the  statute  of  Elizabeth  may  still  be  good  as 
against  the  person  making  it  {y) ;  and  also  against  any  other 
pcraon  privy  and  consenting  to  it  (z),  and  also  against  strangers 
other  than  creditors  or  honA  fide  purchasers  for  valuable  con- 
sideration {a), 

A  sale  of  property  for  good  consideration  is  not,  either  at 
common  law  or  under  the  statute  of  Elizabeth,  void  merely 
because  it  is  made  with  intent  to  defeat  the  expected  execution 
of  a  judgment  creditor  (J).     And  an  assignment  immediately 


(r)  Edwarda  v  Harben,  2  T.  R. 
587. 

(«)  And  see  Lord  Kllenborough's 
remarks  in  Wordall  ▼.  Smith,  1 
Camp.  333. 

(t)  Smith's  L.  Ca.,  7  Ed.,  vol.  i., 
p.  14. 

(tt)  Latimer  r.  Batton,  4  B.  &  C. 
662 ;  Leonard  r.  Baker,  1  M.  &  S. 
251. 

(«)  £dicardi  r.  ffarben,  supra. 


{y)  Bobinwn  v.  ATDonncll,  2  B. 
k  A.  134. 

(z)  Sled  V.  Brovm  and  Parry,  1 
Taunt  381. 

(a)  Btasnj  t.  Winaham,^^,  B.  166. 

(6)  Wood  T.  IHxie,  7  Q.  B.  892  ; 
ffale  V.  The  Saloon  Omnilnu  Co.,  4 
Drew.  492  ;  28  L.  J.  Ch.  777 ; 
Darvill  v.  Terry,  G  H.  &  N.  807  ; 
80  L.  J.  Ex.  355  ;  but  see  Bott  x. 
Smith,  21  Beav.  611. 
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before  conviction  by  a  person  guilty  of  felony,  if  made  for  a  good  §  4. 
conisideRition  and  bondjlde,  is  good  (c).  A  marriage  settlement 
is  Toid  where  there  is  an  intent  to  defraud  and  delay  creditors, 
and  the  marriage  is  only  part  of  a  scheme  to  protect  the  pro- 
perty from  their  claims  (d).  And  although  the  marriage  be 
bondjidty  and  the  settlor  solvent  at  the  date  of  the  settlement,  a 
general  covenant  in  an  ante-nuptial  settlement  made  by  a  trader 
to  settle  all  after-acquired  property  upon  the  wife  and  children 
was  held  independently  of  Sect.  91  of  the  1869  Act  void  as  against 
creditors  (e). 

And  see  as  to  settlements  void  under  this  Act,  Sect  47. 
So  fiu*  as  to  assignments  which  are  fraudulent  at  common 
law  and  under  the  statute  of  Elizabeth ;  but  assignments  or 
conveyances  are  also  fraudulent,  and,  as  such,  acts  of  bank- 
ruptcy when  they  are  either — 

(1.)  Fraudulent  assignments  of  the  whole  of  the  debtor's 
property. 

(2.)  Fraudulent  assignments  of  part  of  a  debtor's  property. 
In  both  of  the  above  cases  the  assignments  are  deemed  to  be 
legally  fraudulent,  and,  as  such,  acts  of  bankruptcy,  whenever 
they  are  preferences  of  particular  creditors,  and  in  contraven- 
tion of  the  principles  imder  which  assets  arc  distributable  by 
the  bankruptcy  law. 

As  to  what  assignments  of  the  whole  of  a  debtor's  property  Assignment 
are  deemed  to  be  fraudulent  within  the  bankrupt  laws,  it  may  ^L^^f^*  ®^ 
be  said  that — (1.)  Any  transfer  which  is  fraudulent  within  the 
meaning  of  the  statute  of  Elizabeth  is  necessarily  also  fraudu- 
lent and  an  act  of  bankniptcy  imdcr  the  Bankruptcy  Act,  and 
void  against  the  trustee,  by  virtue  of  the  doctrine  of  relation 
back,  if  within  the  three  months  limited  by  the  Act  (2.)  An 
assignment  is  also  fraudulent  and  void  if  in  effect  it  tends  to 
defeat  and  delay  creditors,  and  although  not  othen^'ise  fraudu- 
lent nnder  the  statute  of  Elizabeth,  as  for  instance— 

(a.)  If  the  conveyance  be  of  the  whole,  or  substantially  the 
whole,  of  a  debtor's  property. 

(6.)  And  if  the  consideration  be  a  bygone  and  pre-existing 
debt  (/). 

(e)    Ckmnu  V.  BaylUj  81  Bear.  (f)  Ex  parte  BoLland  re  Clint,  L. 

351.  E.  17  £q.  115 ;  and  Smith's  L.  Ga., 

(rf)  CcUnMne  v.  Penhall,  1  Sm.  7  Bd.,  vol  L,  p.  23. 

k  our,  22S  ;  Bulmer  y.  ffunter,  L.  (/ )  Alton  r.  Barrison,  L.  R.  4 

£.  8  Sq.  46, 
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§  4.  (c.)  And  if  there  be  no  fair  present  equivalent. 

Therefore,  an  assignment  of  the  whole  of  a  debtor's  property 
for  the  benefit  of  one  or  of  several  creditors,  to  the  exclusion  of 
others,  is  deemed  fraudulent  in  bankruptcy,  even  though  there 
be  no  actual  fraud,  on  the  principle  that  the  very  nature  of  the 
transaction  is  such  as  to  prevent  the  debtor  carrying  on  his 
trade  (g). 

This  principle  has  been  enunciated  in  numerous  cases  under 
former  Bankruptcy  Acts  (A).  As  was  stated  by  Lord  Mansfield 
in  Worsley  v.  De  Maitos,  as  to  such  assignments,  "  They  must 
either  be  fraudulently  kept  secret  or  produce  an  immediate 
absolute  bankruptcy."  And  since  the  passing  of  the  Act  of 
1869,  it  was  held  (t)  that  the  Act  had  not  in  any  way  altered 
the  law,  and  it  was  so  notwithstanding  the  words  "  with  intent 
to  defeat  or  delay  creditors  "  wore  omitted.  Whether  there  is 
a  surplus  or  none,  the  law  is  settled,  said  Mellish,  L.J.,  "  that 
such  an  assignment"  (i.e.,  of  substantially  the  whole  of  the 
property),  "  though  to  secure  a  valid  debt,  and  though  by 
mortgage,  is  a  fraudulent  transfer,  because  it  prevents  the  other 
creditors  from  issuing  execution."  And  this  principle  or  rule 
wtis  iUso  held  to  be  applicable  whether  the  debtor  were  a  trader 
or  not. 

It  is  likewise  immaterial,  if  there  has  been  such  an  assign- 
ment, that  the  debtor  was  being  pressed  by  the  creditor  in 
whose  favour  it  has  been  made,  or  that  he  was  under  arrest  for 
a  just  debt,  and  the  deed  was  followed  by  immediate  possession 
by  the  grantee  (k). 

But  it  would  seem  that  the  question  as  to  the  necessity  for 
the  existence  or  otherwise  of  positive  fraud  in  the  transaction, 
so  as  to  vitiate  it,  will  depend  upon  the  important  doctrine  of 
'^  relation  back  "  of  the  title  of  the  trustee  to  the  specific  assign- 


Ch.  Ap.  622 ;  Ex  parte  Fisher  re 
Ash,  L.  R.  7  Ch.  644. 

(</)  Re  Wood,  L.  R.  7  Ch.  302 ;  Ex 
parU  Hawker,  L.  R.  7  Ch.  214. 

(A)  Lindon  v.  Sharp,  7  Hcoit, 
N.  R.  730;  6  Man.  k  Gr.  898; 
Graham  r.  Chapman,  12  C.  B.  85  ; 
HnUon  r.  CruUxoeU,  22  L.  J.  Q.  U. 
78 ;  1  E.  &  B.  15 ;  Youny  t. 
Waud^  8  Ex.  221  ;  BUOestone  v. 
Cooke,  6  E.  &  B.  296;  Smith  ▼. 
Timma,  1  H.  &  C.  849  ;  32  L.  J.  Ex. 


216  ;.  Siebert  t.  Spooner,  1  M.  &  W. 
714 ;  Pcnndl  v.  Reynoldt,  11  C.  B. 
N.  S.  709 ;  Wordey  v.  De  MaUos,  1 
Burr.  467 ;  Lomax  v.  BuxUm,  L.  R. 

6  C.  P.  107  ;  WoodhouK  v.  Murray^ 
L.  R.  2  Q.  B.  634 ;  and  Alien  t. 
BonneU,  L.  R.  5  Ch.  577. 

(i)  Ex  parte  LUrkes  re  Wood,  L.  R. 

7  Ch.  302 ;  41  L  J.  Bank.  21. 

{k)  Johruon  y.  Few  nmeyer,  25  Beav. 
88  ;  and  Neufton  v.  Chantler,  7  East, 
138. 
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ment,  as  being  itself  an  act  of  bankruptcy.  Such  an  assign-  i  4. 
ment,  though  rendered  fraudulent  and  an  act  of  bankruptcy  as 
contrary  to  the  spirit  of  the  Bankruptcy  Acts,  even  where  there 
is  no  actual  fraud,  does  not  become  fraudulent  in  fact  and  for 
all  purposes.  So  where  a  debtor  became  bankrupt  upon  his 
own  petition,  and  under  the  Bankruptcy  Act  then  in  force 
there  was  no  f'  relation  back/'  it  was  held  that  the  assignment 
was  not  available  by  the  assignees  (I).  But  this  rule  has  been 
qualified  to  this  extent,  that  if  the  transaction  amounted  to  a 
fraudulent  preference  within  the  meaning  of  the  Bankruptcy 
Acts,  although  not  capable  of  being  treated  as  an  act  of  bank- 
ruptcy, the  transaction  could  then  be  assailed  by  the  assignees 
as  voidable  (m). 

With  respect  to  the  important  doctrine  of  relation  back  Belation  back 
under  the  present  Act  (see  notes  to  Sect  43),  it  is  submitted  jf^*'°***®  * 
the  clear  intention  of  the  framera  of  the  present  Act  is 
that  the  title  of  the  trustee  shall  relate  back  to  prior  acts  of 
bankruptcy  upon  his  appointment,  whether  such  appointment 
result  from  proceedings  founded  upon  the  debtor's  petition  or  a 
creditor's  petition.  It  is  provided  (Sect.  4,  sub-s.  1  (/) )  that  the 
filing  of  a  declaration  of  inability  to  pay,  or  the  presentation  of 
a  petition  by  the  debtor,  shall  be  an  act  of  bankruptcy.  Also 
(Sect.  8)  that  the  debtor's  0¥m  petition  shall  allege  that  he  is 
unable  to  pay  his  debts,  and  on  the  presentation  thereof  shall 
be  deemed  an  act  of  bankruptcy,  without  the  previous  filing  by 
the  debtor  of  any  declaration  of  inability  to  pay  his  debts, 
upon  which  the  Court  is  to  make  a  receiving  order.  Upon  such 
order  being  made,  and  upon  adjudication  thereupon,  all  the 
consequences  and  various  provisions  of  the  Act  follow  in  regular 
sequence.  And  upon  the  bankruptcy  of  the  debtor,  and  the 
trustee's  appointment,  the  title  of  the  trustee  is  to  h^xe  rela- 
tion back  to,  and  conunence  at  the  time  of,  the  act  of  bank- 
ruptcy being  committed,  on  which  a  receiving  order  is  made 
sigainst  the  debtor,  or  to  such  earliest  act  of  bankruptcy  (where 
more  acts  of  bankruptcy  than  one  have  been  committed)  as  he 
may  have  conunitted  within  three  months  next  preceding  the 
date  of   the  presentation  of   the  bankruptcy  petition,   and 

(0  Jones  T.  ffarher,  I4.  B.  6  Q.  B.  Lomax  v.   BtaUm,  ubi  aupra^  and 

77  ;  Mercer  r.  Peterton^  L.  A.  2  Bz.  Smith'B  L.  Ca.,  7  Ed.,  p.  25  ;  and 

304  ;  Aflinn«d,  3  Ex.  104.  see  SUvenion  r.  Newiiham,  13  0.  B. 

<m)  Marh  r.  Pddman,  L.  R.  5  286  ;  22  L.  .J.  0.  P.  110. 
<l  B,  27f;  and  eee  Wills,  J.,  in 
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I  4.        whether  the  bankruptcy  takes  place  on  the  debtor's  own  peti- 
tion  or  upon  that  of  a  creditor  or  creditors. 

Under  the  Acts  of  1849  and  1861,  there  was  no  relation 
back  of  the  assignee's  title  under  a  debtor's  petition,  but  the 
Act  of  1869  (n)  expressly  established  such  title  in  respect  to  a 
petition  for  liquidation  by  arrangement.  And  if  this  submis- 
sion be  correct  as  to  the  effect  of  the  present  Act,  there  will  be 
no  distinction  between  the  operation  of  the  debtor's  petition 
and  the  creditor's  petition,  in  respect  of  such  relation  back ; 
and  the  result  will  follow,  that  where  such  assignment  is  within 
three  months  of  the  petition,  and  the  trustee's  title  relates  back 
to  it,  it  will  not  then  become  necessary  to  show  actual  or  posi- 
tive fraud  so  as  to  render  the  transaction  invalid  as  against  the 
trustee,  by  whomsoever  the  petition  is  presented ;  but  where 
the  transaction  cannot'  be  affected  as  an  act  of  bankruptcy  to 
which  title  will  relate,  to  avoid  it  positive  or  actual  fraud  must 
be  shown  to  exist.   And  see  as  to  jurisdiction  in  such  cases  (nn). 

What  amounts  to  "  substantially  the  whole  of  a  debtor's  pro- 
perty "  will,  as  a  question  of  fact,  always  depend  upon  the  cir- 
cumstances of  each  case.  A  colourable  exception  of  a  part  of 
a  trader's  property  will  not  save  an  assignment  which  substan- 
tially covers  the  whole,  and  the  true  test  as  to  whether  such  a 
transaction  is  colourable  or  not  seems  to  bo  this — Will  the 
assignment,  if  acted  upon  notwithstanding  the  exception,  pro- 
duce insolvency  ?  (o). 
Past  debt  So  it  has  been  held  that  an  assignment  for  a  past  debt  by  a 

partner  in  an  insolvent  firm,  of  all  his  separate  assets,  is  fraudu- 
lent and  void,  though  it  docs  not  include  the  partnershi]> 
assets  {oo).  And  an  assignment  also  by  a  partner  in  an  insol- 
vent firm  of  the  partnership  assets,  to  secure  his  private  debts 
and  futuse  advances,  was  also  held  void  (;>). 

Where  the  property  excepted  would  not  pass  to  the  trustee, 
and  was  not  capable  of  being  seized  in  execution,  it  was  held 

(?i)  S.  125,  pare.  4,  5,  &  7  ;  and  Young  v.  Fietdur,  84  L.  J.  Er.  154  ; 

see  Ex  parte  EyU»  re  EdwardSf  L.  R.  Smith  ▼.   Cannan,  2  R  &  B.  35  ; 

16  Bq.  99  ;  42  L.  J.   Bank.  55  ;  Ex  Siebert  r.  Spooner,  1  M.  &  W.  714. 

parte  Duignan  re  Biseell,  L.  R.  6  {oo)  Ex  parte  Trevor  re  Burghardt^ 

Oh.  605  ;  42  L.  J.  Bank.  33 ;  and  see  1  Ch.  D.  297. 

Steventon  ▼.  Nevmham,  13  C.  B.  285.  ( p)  Ex  parte  Snowball  re  Douff^ 

{nn)  Ex  parte  Price,  21  Ch.  D.553.  las,  L.  R.  7  Ch.  534.     See  also  aa  to 

(o)  Young  ▼.  Ifaurf,  8  Ex.  221 ;  Toluntaiy  aeitlement,  JU  BkUer,  Rid- 

Lealce  v.  Ytmng,  5   E.  &  B.   955  ;  ler  v.  Midler,  22  Ch.  D.  74. 
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the  whole  of  the  property  was  assigned  (q).    So,  also,  an  exccp-        §  4. 
tion  of  a  tenant-right  from  an  assignment  by  a  farmer  (r).     A 
substantial  amount  of  book  debts  wUI,  however,  constitute  a 
sufficient  exception  («).    On  the  other  hand,  if  the  value  of  both 
book  debts  and  household  furniture  reserved  be  insignificant, 
and  the  bulk  of  the  property  was  placed  out  of  the  reach  of  the 
debtor's  other  creditors,  the  transaction  will  be  deemed  fraudu- 
lent (t).    If  the  consideration  be  a  present  one,  it  is  then  treated  Pregent 
as  if  there  were  a  substantitd  exception.     As  was  siiid  by  Cock-  advances. 
bum,  L.  C  J.,  in  the  case  of  WoodJiouse  v.  Murray  (u) : — 

*'  It  may  be  that  the  trader  gets  less  than  the  value  of  the 
property  he  parts  with.  It  may  be  that  under  the  pressure  of 
some  extraordinary  exigencies,  the  trader,  with  an  honest  object 
of  saving  himself  from  bankruptcy  and  ruin,  with  a  view  to  liis 
own  benefit  and  that  of  liis  creditors,  and  with  an  honest  and 
bondjide  desire  to  carry  on  his  trade,  pledges  his  effects,  even 
the  whole  of  them,  to  realise  a  sxim  of  money  wliich  may  fall 
very  short  of  their  value,  yet  looking  at  all  the  circumstances, 
it  is  so  plain  the  intention  was  an  honest  one,  not  to  get  a  sum 
of  money  to  put  into  his  pocket,  but  to  curry  on  his  business, 
then  such  an  assignment  of  all  his  effects  would  not  be  con- 
sidered an  jict  of  bankruptcy." 

The  withdrawal  of  lui  execxition  already  levied,  or  forbear- 
ance to  sue  upon  an  existing  security  tuid  unless  there  is  a 
binding  agreement  not  to  enforce  such  security,  or  forbearance 
to  issue  execution  upon  goods  of  a  judgment  debtor,  or  for- 
bearance to  take  possession  imder  a  bill  of  sale,  have  all  been 
held  not  to  have  been  sufficient  equivalents  (x). 

The  question  is,  therefore,  not  simply  one  of  amount  (y),  but 
whether  the  advance  is  made  to  enable  the  debtor  to  carry  on 
his  business,  and  not  merely  to  enable  the  creditor  to  obtain  a 
security  for  his  post  debt  (sr).     The  equivalent  may  be  of  a 


iq)  Ex  parte  I/awler  re  Kealey, 
L.  R.  7  Ch.  214  ;  41  L  J.  Bank.  34  ; 
and  Smith  r.  Cannan,  ubi  supra, 

(r)  Ex  parte  Dann  re  Parker , 
L.  R.  17  Ch.  D.  26  ;  44  L.  T.  760. 

(«)  Ex  parte  Burton  re  Tunttall, 
13  Ch.  D.  102  ;  and  Ex  parte  Field 
re  Marlaw,  13  Ch.  D.  106. 

{t)  ExfparU  PoxU^  re  Nurn^  L,  R. 
3  Ch.  App.  615. 

(«)  Uhiiupra, 


(x)  Woodliouse  v.  Murray,  supra  / 
Ex  parte  Cooper  re  Baum^  L.  R.  10 
Ch.  D.  313  ;  48  L.  J.  Bank.  54  ; 
Ex  parte  Payne  re  Cross,  L.  R.  11 
Ch.  D.  539  ;  and  BeePhilpsv.  Horn- 
stedt,  L.  IL  Ex.  829 ;  difiapproved. 

(y)  Ex  parU  Ellis  re  ElUs,  2  Ch. 
D.  797  ;  45  L.  J.  Bank.  159. 

(g)  Ex  parte  Greener  re  Vane,  46 
L.  J.  Bank.  76 ;  Ex  parte  Fisher  re  A  sh, 
L.  R.  7  Ch.  636 ;  41  L.  J.  Bank.  62. 
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I  4.        fresh  advonco  made  either  concurrontly  with  the  execution  of 
Further  ^^®  assignment,  or,  what  is  tantamount  to  it,  made  previously 

adTanccs.  to  such  assignment  under  a  binding  promise  or  agreement  to 
give  such  subsequent  security  (a).  And  so  if  there  is  a  con- 
temporaneous parol  agreement  to  make  advances,  and  such 
advances  are  in  fact  made,  even  though  the  deed  contain  no 
covenant  to  make  advances  (6).  But  if  the  giving  of  such 
security  have  been  purposely  postponed,  with  the  object  of 
protecting  the  grantor's  credit,  and  until  he  becomes  insolvent, 
or  is  on  the  verge  of  bankruptcy,  the  antecedent  advance  will 
not  support  the  assignment  (c).  But,  on  the  other  hand,  the 
fact  that  advances  have  been  subsequently  made  will  not 
prevent  the  conveyance  being  an  act  of  bankruptcy  if  there 
were  no  prior  agreement  that  such  advances  should  be  made(c^. 
Where  also  the  whole  of  a  debtor's  property  was  transferred  as  a 
security  for  a  past  debt  and  a  further  advance,  but  the  advance  was 
proved  to  have  been  merely  for  the  purpose  of  paying  off  another 
creditor,  the  transaction  was  held  to  operate  as  a  fraudulent  pre- 
ference (<?).  Forbearance  to  seize  under  a  prior  bill  of  sale  of  the 
whole  of  the  property  given  for  a  past  debt  is  not  equivalent  to  a 
fresh  advance  so  as  to  support  a  subsequent  bill  of  sale  and  pre- 
vent its  being  an  act  of  bankruptcy  as  a  fraudulent  conveyance  (/). 
If,  however,  there  is  an  honest  giving  of  time  to  the  grantor — 
as,  for  instance,  if  bills  be  retired  on  which  the  debtor  is  liable  (47), 
or  an  overdrawn  banker's  account  discharged  (A),  or  a  valid 
charge  has  been  paid  off  and  the  estate  relieved  (/i/i),  or  where 
the  creditor  has  withdrawn  a  stop  upon  goods  consigned  to  the 
debtor  (i),  or  has  supplied   him  with  goods  on  credit  (it) — in 

(a)  Ex  parte  Temprtt  re  Craven,       8  Ch.  D.  230. 

L.  R.   6  Ch.  70  ;  Lomax  v.  Buxton,  (rf)  Ex  parte  Dann  re  Parktr, 

L.  R.  6  C.  P.  107  ;  Mercer  v.  Peteraon,  17  Ch.  D.  26  ;  44  L.  J.  760. 

L.  R.  3  Ex.  104  ;  Hams  v.  RicktU,  (e)  Ex  parte  Boon  re   Boon,   41 

28  L.  J.   Ex.   197  ;  Ex  parte  Hall  L.  T.  42.  . 

re  Jackson,  4  Ch.  D.  682  ;  46  L.  J.  (/)    Ex   parte  Payne   re  Cro89, 

Bank.  39  ;  Ex  parte  FUker  re  Ash,  L.  R.  11  Ch.  D.  539. 

uH  supra.  (g)  Ex  parte  Reed  re  Ttceddell, 

(b)  Ex  parte  WUkinaon  re  Berry,  L.  R.  14  Eq.  686. 

W.N., Feb.  1,1888  ;  ExpaHe  Winder*  (A)  Re  PateiU  File  Co,  in  re  Bir- 

reWiiutanley,  1  Ch.  D.  290  ;  affirmed  mingham  Banking  Co.,  23  L.  T.  484  ; 

suhnoM.  ExpaHe  Sheen,  1  Ch.  D.  560.  19  W.  R.  44. 

(c)  Ex  parte  Burton  re  Tunstall,  (AA)  Whitmarer.  Claridge,  83  L.  J. 
L.   R.    18  Ch.    D.    102 ;   Ex  parte  Q.  B.  87. 

Fisher  re  Ash,  tihi  supra  ;  Ex  parte  (t)  Ex  parte  Thrdfall  re  WiUian^'- 

Kilncr  re  Barker,  L.  R.  13  Ch.  D.       son,  46  L.  J.  Bank.  8. 

245  ;  Ex  parte  Bofiand  re  Gibson,  {k)  Ex  parte  Sheen,  supra. 
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such  and  the  like  cases,  inasmuch  as  the  effect  is  not  to  suspend         I  4* 
necessarily  the  business  of  the  debtor  but  ordinarily  to  enable 
him  to  continue,  and  though  in  the  result  the  transaction  has 
not  had  the  effect  of  so  continuing  him,  yet  it  will  be  held 
under  the  circumstances  that  there  was  no  fraud. 

The  doctrine  laid  down  in  GralMm  v.  Chapman  (1),  or  that  After-acquired 
which  is  said  to  have  been  so  laid  down  in  that  case — viz.,  that  P^P^'^y- 
a  bill  of  sale  so  worded  aa  to  enable  the  grantee  to  seize,  not 
only  all  the  existing  property  of  the  grantor,  but  all  the  pro- 
perty which  he  should  acquire  by  means  of  the  money  advanced 
to  him,  was  void  as  necessarily  defeating  and  delaying  the 
creditors  of  the  grantor — has  recently  been  discussed  and 
dissented  from  in  the  Court  of  Appeal,  and  the  law  has  to 
some  extent  been  now  settled  in  Ex  parte  Hauxwell  re  Heming- 
way (m)  (reversing  Bacon,  C.J.),  where  a  bill  of  sale  was  given 
to  two  guarantors  or  sureties  to  a  bank  in  pursuance  of  a 
prior  agreement  to  give  such  bill  upon  their  imdertaking  to 
secure  advances  to  be  made  by  the  bank  at  the  time  of  such 
agreement  to  the  grantor  on  the  faith  of  such  guarantee.  The 
bill,  when  given,  assigned  to  the  grantees  all  the  grantor's 
then  existing  personal  propei*ty  and  enabled  the  grantees  also 
to  seize  all  property  afterwards  to  be  acquired  by  him  until 
the  satisfaction  of  the  security  ;  about  four  months  afterwards 
the  grantor  petitioned,  and  the  trustee  claimed  the  whole  of 
the  property  comprised  in  the  bill  of  sale,  and  the  Court  of 
Appeal  held  that  (Istly)  the  prior  agreement  did  not  come  within 
Sect  9  of  The  Bills  of  Sale  Act,  1878  (as  a  prior  bill  of  sale 
followed  by  a  subsequent  bill  of  sale)  j  (2ndly)  that  the  assign- 
ment had  not  been  postponed  to  protect  the  grantor's  credit  (?i); 
and  (3rdly)  that  it  did  not  constitute  an  act  of  bankruptcy. 
Lindlcy,  L.  J.,  said,  "  If  Graham  v.  Cluipman  did  so  decide  " 
(referring  to  the  proposition  above  laid  down  as  to  after- 
acquired  property),  "  it  was  distinctly  wrong.  That  had  been 
said  again  and  again  in  subsequent  cases.  He  was  not  sure  that 
was  really  the  meaning  of  Graham  v.  Chapman ;  it  might  be 
susceptible  of  the  explanation  suggested  by  the  late  Willes,  J., 

(/)  21  L.  J.  C.  P.  173  ;  and  see  P.   107  ;    40  L.   J.   C.  P.   150  ;   in 

Jfvtt&n  ▼.  (^ruttwell,  mpra  ;  which  which  Willes,  J.,  treats  the  point  as 

deeided    that  sneh    an    assignment  undecided. 

not    an    act    of    bankruptcy  ;  (m)  See  Law  Times,  May  19, 1883. 


Kevan  t.  Mawton,  2i  L.  T.  N.  S.  (n)  See  Ex  parte  Kilner,  supra, 

396 ;  Limaz  ▼.  Buxton,  L  B.  6  0. 
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§  4.  in  Lomax  v.  Buxton^  the  effect  of  which  was  th&t  what  pur- 
l^rted  to  be  an  advance  in  Graham  v.  Chapman  was  not  really 
an  advance  at  all.  But  if  Graliam  v.  Chapman  was  to  be 
treated  as  laying  down  that  a  bill  of  sale  in  such  a  form  was 
necessarily  bad,  it  had  been  frequently  dissented  from,  and 
must  be  considered  as  overruled  "  (o). 

The  liability  of  the  assignee  under  the  covenants  of  a  lease 
assigned  it  has  been  held  is  not  a  valuable  consideration,  so 
where  there  was  such  an  assignment  by  settlement,  and  the 
result  was  in  effect  to  delay  creditors,  it  was  held  the  settle- 
ment must  be  taken  to  have  been  made  with  that  intent,  and 
as  such  was  void  under  the  13  Eliz.  c.  5(p).  And  a  trustee 
of  a  voluntary  post-nuptial  settlement  is  not  a  piuxshaser  for 
valuable  consideration  {q). 

Assignment  of  a  jnirt. 

Assignment  of       Assignment  of  even  part  of  a  debtor's  effects  for  an  existing 
IMi    0  e  ec  .  ^^1^^  ^^y  ^j^  H^  fraudulent,  and  therefore  void  as  an  act  of 

bankruptcy.  And  that,  apart  fi-om  the  question  of  fraudulent 
preference.  A  conveyance  of  part  of  a  trader's  property  to  a 
particular  creditor  to  have  been  an  act  of  bankruptcy  within 
6  Geo.  IV.  c.  16,  s.  3,  it  was  held  must  have  been  voluntary  and 
given  in  contemplation  of  bankniptcy,  both  of  which  are  neces- 
sary to  make  an  act  of  bankruptcy  by  fraudulent  convey- 
ance (r).  There  is,  however,  it  would  seem,  an  important  dis- 
tinction to  be  drawni  between  an  assignment  of  a  part  and  an 
assignment  of  the  wJude  of  a  debtor's  effects,  for  in  the  former 
case  the  intent  of  the  grantor  is  not  .to  be  implied  from  the 
mere  fact  itself  as  in  the  latter  case,  but  should  be  clearly 
shown,  and  the  onus  would  clearly  lie  on  the  party  setting  up 
such  fraud  to  establish  it.  It  has  been  said,  that  where  the 
consideration  in  such  a  case  is  a  past  one,  the  intention  of  the 
grantee  is  immaterial ;  but  where  there  is  any  present  con- 
sideration, the  intention  of  the  grantee  as  well  as  of  the  grantor 
should  be  proved  as  a  matter  of  fact  («). 

(o)  See  also  Hdroyd  r,  Martkall,  40  L.  T.  177. 

33  L.  J.  Ch.  193  ;  10  H.  L.  Ca.  191.  (r)  Oibbim  ▼.  PkUlipps,  7  B.  ft  C. 

(p)  JUve  Y.  Whitmore,  33  L.  J.  Ch.  529. 

63»  which  seems  practically  to  over-  {t)  Williams*  Bankniptcy,  p.  17 

rule  Ex  parte  Doble  re  DoUe,  38  L.  and  see  Ex  parte  Hall  re  Cooper,  19 

T.  188.  Ch.  D.  580  ;  51  L.  J.  Ch.  556  ;  46 

[q)  Ex  parte  HUlman  re  Pumfrty,  L.   T.    549;    and    the    remarks    of 

10  Ch.  D.  622  ;  48  L.  J.  Bank.  77  ;  Jeasel,  M.  B. 
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As  to  the  transfer  of  a  part  of  the  debtor's  effects  being 
fraudulent,  the  rule  has  been  laid  down  as  follows  : — 

That  following  the  implied  intention  which  necessarily  arises 
to  defeat  and  delay  creditors,  generally  by  a  transfer  of  the 
whole  of  a  debtor's  goods,  any  transfer,  also  though  of  only  a 
part  of  a  debtor's  property,  which  has  for  its  object  a  fraud 
upon  the  creditors,  is  an  act  of  bankruptcy,  even  though  the 
object  be  not  to  prefer  a  creditor  or  creditors,  and  even  though 
the  transaction  do  not  fall  within  the  Statute  of  Elizabeth — e.g., 
any  transaction  which  is  intended  to  induce  creditors  to  hold 
their  hands  and  not  to  press  for  just  debts,  such  as  a  scheme  to 
avoid  the  publicity  of  a  debtor's  embarrassments,  which  the 
Bills  of  Sale  Act  ensures,  will  amount  to  an  act  of  bankruptcy, 
if  the  Jury  conclude  thi\t  the  object  of  the  arrangement  was  to 
defraud  creditors  of  their  rights  under  the  bankruptcy  laws  {t). 
So  it  has  been  held  that  such  an  assignment  of  part  of  the 
debtor's  property,  and  although  the  rest  is  large,  will  be  an  act 
of  bankruptcy  if  it  be  accompanied  at  the  time  with  such  cir- 
cumstances of  insolvency  that  the  general  body  of  the  creditora 
are  defeated  and  delayed  in  the  manner  of  distribution  accord- 
ing to  the  bankruptcy  laws  («) ;  and  so  where,  immediately 
upon  the  assignment,  the  deed  was  put  in  force,  and  thereby 
prevented  the  continuance  of  the  trade  of  the  debtor,  and 
thereby  necessarily  delayed  and  defeated  creditors,  it  was  held 
an  act  of  bankruptcy  {x). 

But  it  has  recently  been  held  that  a  mere  voluntary  transfer 
to  a  creditor,  though  impeachable  under  the  bankrupt  laws,  is 
not  per  se  a  fraud  or  an  act  of  bankruptcy  (y) ;  but  see  infni. 

The  property  conveyed  must  be  in  England,  and  if  so  it 
makes  no  difference  that  the  conveyance  has  been  made  else- 
where (z). 


§4. 


(0  See  Williams  on  Bankruptcy, 
and  citing  Ex  parte  Pearton  re  Mor- 
titaer,  L.  R.  8  Ch.  667  ;  42  L.  J. 
Bank.  44  ;  and  Ex  parte  Cohen  re 
Sparie,  L.  B.  7  Ch.  20 ;  £x  paHe 
Sierem*  re  Stevens,  44  L.  J.  Bank. 
136. 

{«)  £x  parU  Wesley,  32  L,  J. 
Bank.  23. 

(x)  Yawig  r.  FleUher,  84  L.  J. 
Sx.  154 ;  and  Janus  v.  EbbiU,  Jr. 
£ep.  6  C.  L.  553. 


(y)  Ex  parU  Stubbins  re  Wilkin- 
ton,  17  Ch.  D.  58  ;  50  L.  J.  Cb. 
547 ;  bnt  see  also  the  following 
cases  as  to  preference  of  particuhir 
creditors,  Hale  v.  Allnutt,  25  L.  J. 
C.  P.  267  ;  Edtcarda  r,  Glyn,  28 
L.  J.  Q.  B.  850  ;  Bilh  v.  Smith, 
34  L.  J.  Q.  B.  68,  in  which  all  the 
authorities  are  to  be  found  collected. 

(z)  Ex  parte  Crispin  re  Crispin, 
li.  B.  8  Ch.  874  ;  42  L.  J.  Bank.  65. 
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I  4.  To  constitute  such  "  fraudulent  delivery  or  transfer,"  it  must 

convey  an  interest  to  the  person  to  whom  the  goods  are  trans- 
ferred (a). 

The  want  of  a  stamp  will  not  prevent  the  fraudulent  deed 
from  being  tin  act  of  bankruptcy  (6). 

As  to  fraudulent  preferences  under  this  Act,  see  Sect.  48. 

(c.)  If  in  England  or  elsewhere  he  makes  any  conve}'- 
ance  or  transfer  of  his  property  or  any  part 
thereof,  or  creates  any  charge  thereon  which  would 
under  this  or  any  other  Act  be  void  as'  a 
fraudulent  preference  if  he  were  adjudged  bank- 
rupt. 

Fraudulent  This  is  new  so  far  as  the  declaration  that  the  conveyance  or 

preferences,      transfer  by  way  of  fraudulent  preference  shall  be  an  act  of 
bankruptcy. 

As  we  have  already  obscrv'ed,  as  to  assignments  of  pro- 
perty, whether  of  the  whole  or  a  part,  such  assignments  are 
deemed  to  be  legally  fraudulent,  and  as  such  acts  of  bank- 
ruptcy, whenever  they  are  preferences  of  particular  creditors, 
and  that  where  the  assignment  is  of  the  whole  of  the  debtor's 
property,  it  is  none  the  less  fraudulent  because  the  debtor  was 
being 'pressed  by  the  creditor  in  whose  favoiu-  it  has  been  made, 
or  that  he  was  under  arrest  for  a  just  debt,  and  that  the  deed 
is  followed  by  immediate  possession  by  the  grantee  (c) ;  but  that 
the  necessity  for  the  existence  or  otherwise  of  actual  fraud  in 
the  transaction,  so  as  to  vitiate  it,  depended  upon  the  question 
of  the  relation  back  or  otherwise  of  the  trustee's  title.  But  if 
the  transaction  amounted  to  a  fraudulent  preference  within  the 
meaning  of  the  bankruptcy  law,  though  not  capable  formerly  of 
being  treated  as  an  act  of  bankruptcy,  the  transaction  was  im- 
peachable under  the  express  enactments  of  the  bankruptcy 
law  (d). 

We  have  also  seen  that  an  assignment  of  a  part  of  the 
debtor's  property  for  an  existing  debt  may  also  be  an  act  of 

(a)  InU  v.  BeeHUm^  L.  B.  4  Bx.  (c)  See  tupm^  and  caaes  cited. 

159.  {d)  See  tupra,  and  Marks  t.  Pdd- 

(h)  Ponsford  t.  Walton,  L.  R.  8  man,  L.  R.  5  Q.  B.  275  ;  and  Lomax 

C.  P.  167.  V.  Buxtcn,  fiijpm. 
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bankruptcy,  apart  from  the  question  of  fraudulent  preference  ;         I  4. 
and  that  on  the  other  hand  a  mere  voluntary  transfer  to  a  pniuauiont 
creditor,  though  impeachable,  is  not  per  se,  and  imless  other-  assiguments. 
wise  brought  within  the  definitions  of  fraudulent  assignments, 
a  fraud  or  an  act  of  bankruptcy  («). 

The  transfer  of  a  part  of  the  debtor's  property  for  a  past 
debt  on  the  eve  of  bankruptcy,  whilst  it  could  be  avoided  under 
Sect  92  of  the  1869  Act  as  void  as  against  the  policy  of  the 
bankrupt  laws,  where  there  was  no  actual  fraud,  though  with 
a  view  to  preferring  a  particular  creditor,  was  otherwise  good, 
the  transaction  being  in  no  way  affected  by  the  Statute  of 
Elizabeth,  that  section  of  the  1869  Act  having  reduced  into 
the  form  of  enactment  the  decisions  which  held  such  transac- 
tions to  be  void  as  against  the  policy  of  the  bankrupt  laws  as 
tending  to  withdraw  a  portion  of  the  debtor's  property  from  his 
creditors  (/). 

The  present  Act  has  not  only  by  Sect,  48  re-enacted  the  pro- 
visions of  Sect.  92  of  the  1869  Act,  but  has  by  this  sub-section 
declared  finally  that  all  such  preferences,  whether  of  the  whole 
or  only  a  port  of  the  debtor's  property,  shall  be  an  act  of  bank- 
ruptcy ;  so  that  the  case  of  £x  parte  Stabbins  re  Wilkinson  (</) 
will  be  no  longer  an  authority  that  a  voluntary  transfer  to  a 
creditor  amounting  to  a  fraudulent  preference  is  not  per  se  an 
act  of  bankruptcy. 

See  further  as  to  fraudulent  preference.  Sect.  48  and  notes. 

(d.)  If  with  intent  to  defeat  or  delay  his  creditors  he 
docs  any  of  the  following  things,  namely,  depai*ts 
out  of  £ngland,  or  being  out  of  England  remains 
out  of  England,  or  departs  from  his  dwelling- 
house,  or  otherwise  absents  himself,'  or  begins  to  Absenting 

.  -  bimsolf. 

keep  house : 

Except  as  to  the  abolition  of  the  distinction  between  trader 
and  non-trader,  and  the  omission  of  the  words  as  to  outlawry, 
tliis  act  of  bankruptcy  seems  to  l>e  much  what  it  has  been  for 
a  long  period. 

(«)  Ex  parU  Stubbing  re  Wilkin-  (/)  Crotby  v.  Crouch,  2 Camp.  166. 

«wi,  17  Ch.  D.  58.  (g)  Supra. 
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8  ^'  Outlawry  in  civil  proceedings  has  been  abolished  since  the 

passing  of  the  1869  Act  by  42  &  43  Vict.  c.  59. 

As  to  arrest  of  debtor  about  to  abscond,  see  Sect  25. 

As  to  enforcement  of  orders  and  warrants,  see  Sects.  117 — 
119. 

Departs  aiU  of  England, 

Under  the  1869  Act  it  was  held  that  the  absenting  himself 
by  a  trader  from  his  place  of  business,  to  avoid  particular  cre- 
ditors, was  an  absenting  himself  within  the  meaning  of  the 
words  "  departed  from  his  dwelling-house  or  otherwise  absented 
himself"  (A) ;  and  in  a  case  where  there  was  an  application  to 
hear  a  petition  forthwith  alleging  as  the  act  of  bankruptcy  that 
the  debtor  being  a  trader  had  departed  from  his  dwelling-house, 
Ac,  it  was  held  that  the  procedure  only  applied  where  he  was 
actually  absconding,  and  only  where  the  ordinary  practice  of  the 
Court  could  not  apply  (*). 

The  words  "  intent  to  defeat  or  delay  his  creditors  "  governs 
the  whole  section ;  therefore  the  intention  being  here  a  matter 
of  fact,  it  must  appear,  either  by  necessary  inference  from  all 
the  circumstances  {k)y  or,  if  the  act  is  equivocal,  by  the  admis- 
sions and  declarations  of  the  debtor  relating  thereto ;  and  when 
such  acts  are  equivocal,  the  motive  may  be  gathered  from  the 
subsequent  letters  written  by  the  debtor  during  the  early  port 
of  his  residence  abroad  (Q. 

In  the  case  of  a  domiciled  Englishman,  the  fact  of  his  leav- 
ing England  after  service  of  a  WTit,  and  so  escaping  a  debtor's 
summons,  would  afford  a  strong  presumption  that  he  intended 
to  defeat  and  delay  his  creditors  j  but  such  presumption  would 
not  under  similar  circumstances  apply  to  a  foreigner  returning 
to  his  own  coimtry  (m).  In  the  Acts  prior  to  1869,  the  word 
used  w^as  "  realm,"  but  the  word  "  England  "  means  the  same 
thing — ^that  is  to  say,  the  portion  of  the  United  Kingdom  which 
is  subject  to  the  English  bankruptcy  laws,  viz.,  England  and 
Wales. 

As  to  what  facts  will  go  to  support  such  proof  of  the  debtor's 

(h)  BemMctmi    v.     Farehrother,  {I)  Rouch  t.  Great  WeOem  RaiU 

10  B.  k  C.  549.  'icay  Co.,  1  Q.  B.  51 ;  Havson  t. 

(*)  Ex  parte  Lopez  re  Brdaz,  L.  R.  Baigh,  9  Moore,  217  ;  2  Bing.  99. 

6  Ch.  894.  (w)  Ex  parU  Oritpin  re  Criapti?, 

(k)  Aldridge  v.  Irdand,  citeU   1  L.  R.  8  Ch.  374  ;  42  I .  J. 

Taunt.  278.  65. 
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AiiteDtion,  the  following  cases  have  been  decided.    If  the  debtor 8  4. 

goes  abroad,  though  for  a  proper  purpose,  and  thereby  his  creditors 
are  delayed  as  a  natural  consequence,  as  when  he,  being  a  trader, 
omits  to  make  provision  for  the  payment  of  bills  coming  due,  he 
is  assiuned  to  know  and  intend  the  consequences  of  his  acts(n). 
On  the  other  hand,  his  merely  going  abroad  for  a  lawfiil  pur- 
pose, as,  for  instance,  to  look  after  his  affairs,  if  his  creditors 
arc  not  thereby  delaj'ed,  will  not  be  an  act  of  bankruptcy  (o). 
So  if  a  partner,  not  being  pressed  by  creditors,  goes  abroad, 
leaving  a  solvent  partner  to  manage  his  business,  this  will  not 
be  an  act  of  bankruptcy  (;>).  Being  pressed  for  debts  is  strong 
evidence  of  the  intention  to  defeat  and  delay  creditors  at  the 
time  of  such  departure  (q).  It  would  seem  also  that  the  act  of 
bankruptcy  becomes  complete  at  the  time  of  the  departure  (r). 

Remains  out  of  England, 

It  is  possible  for  a  person  to  have  departed  out  of  England 
without  any  direct  motive  to  delay  or  hinder  his  creditors;  but 
having  so  departed,  if  he  protracts  his  residence  abroad  for  an  un- 
rciisonablc  time,  assigning  no  cause  for  his  absence  and  leaving 
uo  fimds  and  making  no  arrangements  to  pay  his  debts,  the 
inference  will  Ixj  that  he  remains  abroad  with  intent  to  defeat 
iind  delay  his  creditors,  and  will  be  an  act  of  bankruptcy,  and 
feo  long  as  he  remains  abroad,  the  act  of  bankruptcy  will  con- 
tinue to  exist  and  to  support  a  petition  («).  And  such  intent 
may  be  inferred  from  the  fact  that  he  so  continues  to  remain 
abroad  without  making  provision  to  meet  his  engagements  {t). 

Departs  froni  his  Dteelling-hoxue  or  otJierwise  absents  Himself. 

A  mere  failure  to  keep  an  appointment  with  a  creditor  is  not 
enough,  unless  there  is  some  additional  evidence  showing  intent 

(ft)  Ez parte  Kilner,  2  Dca.  324  ;  279. 

IFindkam  y.  Pattrton,  2  Rose,  466 ;  {q)  WUliams   v.   Numif  wpra  ; 

ffdroyd  r.  WhUehead,  3  Camp.  530 ;  Rolmn  v.  lioUs,  9  Bing.  648. 

Samtbattom  v.  Lewis,  I  Camp.  279  ;  (r)  ExparU  Gardner,!  V.&  B.  45. 

Sx  parte  Goater^    30   L.   T.   N.  S.  («)  Ex  parte  Bunny,  1  De  G.  & 

620.  J.   309  ;  32  L.  J.   Bank.  41  ;  Cum- 

(o)  Windham  r.  Paterton,  supra  ;  ming  t.  BaUi/,  6  Bing.  868. 

and  Warner  r.  Barber,  Holt,  175.  (e)  Bayly  v.  Sehojietd,  1   M.  &  S. 

( p)  Ramsbottom  v.  LewiSf  1  Camp.  388. 
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to  delay  (u) ;  but  as  a  general  rule  the  failure  to  keep  an 
appointment  with  a  creditor  is  some  evidence  of  an  intent  to 
delay,  and  will,  if  proved,  amount  to  an  act  of  bankruptcy,  but 
such  presumption  may  be  rebutted  by  evidence  showing  that 
there  was  no  such  intention  (x).  Failure  by  a  debtor  to  call 
and  pay  a  debt  according  to  promise  was  held  not  to  be  an  act 
of  bankruptcy,  it  appearing  there  was  no  intention  to  delay  (y). 
A  departure  with  intention  to  delay  is  an  act  of  bankruptcy, 
though  no  creditor  be  thereby  in  fact  delayed  (z), 

"  Or  begins  to  keep  Uousey 

Denial  of  a  tnider  has  been  considered  strong  evidence  of 
beginning  to  keep  house.  The  denial  should  be  committed 
with  the  order  to  deny,  but  if  the  debtor  hears  and  acquiesces 
in  such  denial  it  will  be  sufficient  (a).  Such  denial  should 
either  be  to  a  creditor  or  to  his  duly  authorised  agent  (6)  ;  but 
the  hour  at  which  the  creditor  calls  should  be  a  reasonable 
one  (c).  Although  the  words  are  "  keep  house,"  it  would  seem 
more  strictly  to  mean  any  house,  including  his  place  of 
business,  where  he  may  happen  to  be  {d). 

But  it  is  not  an  act  of  bankruptcy  for  a  debtor  to  cause 
himself  to  be  denied  to  a  creditor  calling,  by  the  debtor's 
appointment,  for  payment  on  a  Sunday  or  at  a  late  or  unrea- 
sonable hour  (e). 

Retirement  fix>m  one  part  of  a  house  to  another  and  unusual 
part,  or  to  prevent  importunity,  will  be  a  sufficient  act  of 
bankruptcy  (/). 


(tt)  Ex  parte  Meyer  re  Strphanyf 
L.  R.  7  Ch.  Ap.  188  ;  and  sec  Itusaell 
V.  BeU,  10  M.  &  W.  840. 

{r)  Ex  parte  Lavender,  2  H.  &  A. 
11  ;  Tudcer  v.  Jones,  2  Bing.  2 ; 
Ex  parte  Additon^  3  De  Gex  ft  S. 
580 ;  Widger  v.  Brownin(/,  9  D.  & 
K.  306. 

(y)  Ex  parte  Meyer,  L  R.  7  Ch. 
Ap.  188 ;  25  L.  T.  N.  S.  733. 

(z)  Rchertton  v.  Liddel,  9  East, 
487  ;  Williains  v.  Nunn,  1  Taunt 
270  :  Itoitch  V.  Great  We^^m  Rail- 
way  Co.,  4  P.  &  D.  686;  1  Q.  B. 

51. 

(«)  See  Barnard  v.   Vauffhan,  8 

T.  R.  149;  Uoyd  v.  Heathcotr,  2 


Bro.  ft  B.  388  ;  Hare  r,  WaHwj, 
8  M.  ft  W.  362  ;  Ex  parU  Fonter, 
17  Yes.  416  ;  Smith  v.  Moon,  Moo. 
ft  M.  458. 

(6)  Ex  parte  Bamford,  15  Vcs. 
449. 

(c)  Ex  parte  Salaman  re  Taylor, 
supra. 

(d)  Park  v.  Pro$Ber,  1  C.  ft  P. 
176. 

(c)  Ex  parte  Pretton,  2  Rose,  21  ; 
2  Yes.  ft  B.  311  ;  Hughes  y,  Oillmap, 
10  Moore,  480 ;  Lacarus  v.  Waith- 
man,  5  Mooie,  313. 

(/)  Fisher  v.  Boucher,  10  B.  ft 
C.  705 ;  Dudley  v.  Vaughan,  1 
Camp.  271 ;  9  East,  491.* 
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(e.)  If  execation  issued  against  him  has  been  levied 
by  seizure  and  sale  of  his  goods  under  process  in 
an  action  in  any  Court,  or  in  any  civil  proceeding 
in  the  High  Court : 


14. 


Under  the  Act  of  1869  the  corresponding  act  of  bankruptcy 
was  as  follows : — 

"  That  execution  issued  against  the  debtor  on  any  legal  Bzeentions  by 
process  for  the  purpose  of  obtaining  payment  of  not  less  than  ^^'^^  and 
fifty  pounds,  has  in  the  case  of  a  trader  been  levied  by  seizure 
and  sale  of  his  goods."    So  that  execution,  although  levied  by 
seizure  and  sale,  whatever  the  amount,  was  not,  in  the  case  of 
a  non-trader,  an  act  of  bankruptcy. 

Owing  to  the  very  great  change  which  the  present  law 
must  necessarily  bring  about,  as  regards  executions  generally, 
it  is  proposed  hereafter  to  show  what  changes  have  taken  place 
under  successive  Bankruptcy  Acts,  as  affecting  executions 
against  the  goods  of  the  debtor. 

At  Common  Law  the  judgment,  and  not  the  writ  of  execu- 
tion, bound  the  lands  of  the  party  (g).  And  a  judgment  at 
Common  Law  had  relation  to  the  first  day  of  the  term  whereof 
it  was  entered,  unless  from  the  record  itself  it  appeared  that 
it  would  not  have  had  that  relation.  And  by  statute  (^)  where 
a  judgment  is  pronounced  by  the  Court  or  a  Judge  in  Court, 
the  entry  of  the  judgment  shall  be  dated  as  of  the  day  on 
which  such  judgment  is  pronounced,  and  the  judgment  shall 
take  effect  from  that  date.  In  all  other  cases  the  entry  is 
dated  as  on  the  day  on  which  the  requisite  documents  are  left 
with  the  officer,  and  the  judgment  takes  effect  from  that 
date  (f).  But  as  to  goods  and  chattels  they  were  only  bound 
by  the  writ  of  execution  from  the  time  of  the  teste  (^).     By  the 


(^)  See  23  ft  21  Viet,  c  38,requir- 
iog  registntion  of  Trrits  to  bind  lands, 
and  to  be  put  in  force  within  three 
moatbs;  and  see  27  &  28  Vict.  c. 
112 ;  requiring  land  to  be  actually 
delirered  in  execution  ;  and  see  also 
1  &  2  Vice:  c.  110,  2  &  8  Vict.  c.  11, 
8  ft  4  Vict  c.  82;  18  &  19  Vict.  c. 
15 ;  ttd  M  to  Tacatiog  a  registered 

liM  pendeni,  80  &  81  Vict  c.  47, 

1^2. 


(h)  Judicature  Act,  1873  and  1875, 
R.  S.  C,  Or.  41,  r.  3  ;  and  see  Salter 
T.  SOade,  1  Ad.  &S.  608  ;  Collrony, 
ffaU,  5  Dowl.  534. 

{{)  Or.  41,  r.  4. 

(k)  See  Com.  Dig.  tit.  Kxecntions ; 
and  by  Or.  42,  r.  13,  every  writ  of 
execution  must  bear  date  of  the  day 
on  which  it  is  issued  and  is  tested  in 
the  name  of  tho  Lord  GbauoeUor. 
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Statute  of  Frauds  (29  Car,  II.  c.  3,  s.  16),  however,  no  writ  of 
/./a.,  or  other  writ  of  execution,  was  to  bind  the  property  in 
the  goods  of  the,  debtor,  but  from  the  time  that  such  writ  was 
delivered  to  the  sheriff,  &c,,  to  be  executed,  but  this  statute  was 
intended  only  to  protect  purchasers  from  an  injury  which 
might  arise  to  them  fram  the  relation  which  writs  of  execution 
had  to  their  teste  at  Common  Law,  and,  therefore,  as  far  as 
related  to  the  party  himself  and  to  all  others  but  purchasers 
for  a  valuable  consideration,  writs  of  execution  bound  the  parties' 
goods  from  the  time  of  their  teste  (/). 

But  the  property  in  the  goods  was  not  altered  by  the  writ 
until  execution  and  sale  by  the  sheriff  (m). 

Then  by  the  19  &  20  Vict.  c.  97,  s.  1,  it  was  provided  that 
such  execution  should  not  affect  goods  in  the  hands  of  a  person 
hondfde  and  for  valuable  consideration,  who  acquired  his  title 
before  actual  seizure  or  attachment  of  such  goods  provided  he 
had  not  when  he  acquired  such  title  notice  that  such  writ  (or 
any  other  writ  by  virtue  of  which  the  goods  might  be  seized  or 
attached)  had  been  delivered  to  and  remained  unexecuted  in 
the  hands  of  the  sheriff,  <fec. 

The  Bankruptcy  Act,  1849  (Sect.  133),  afforded  protection 
to  such  executions  against  the  goods  of  a  bankrupt  only  where 
such  execution  was  levied  by  sale  as  well  as  seizure  before  the 
filing  of  the  petition  for  adjudication,  and  without  notice  of  a 
prior  act  of  bankruptcy,  and  it  was  held  under  the  Act  of 
1849,  that  the  prior  act  of  bankruptcy,  named  in  Sect.  133, 
meant  an  act  of  bankruptcy  prior  to  the  seizure,  and  that 
notice  of  an  act  of  bankruptcy  committed  after  the  seizure  but 
before  the  sale  would  not  deprive  the  creditci-  of  the  fruits  of 
his  execution  provided  such  sale  took  place  ucfore  the  filing  of 
the  petition  for  adjudication  (n).  It  was  also  held  that  having 
regard  to  the  184th  section  of  the  same  Act,  which  deprived  a 


if)  See  Chitty'B  Arch.  Prac.,  13 
Ed.,  vol.  i.,  p.  622 ;  and  Htmghton 
V.  Rugby,  2  Show.  485  ;  Ranleen  ▼. 
ffarwood,  10  Jar.  794. 

(m)  Luc(U  ▼.  Nochdls,  10  Bing. 
182  ;  Samud  t.  DukCf  6  Dowl.  5S6 ; 
Payne  v.  Drewe,  4  East,  523;  1 
Smith,  170 ;  OiUs  v.  Orover,  1  CI.  & 
F.  at  p.  177  ;  ffarrit  t.  Loyd,  5  M.  & 
W.  432;  WoacUandY,  FuUer,  11  Ad.  k 


E.  859  ;  where  LitUedale,  J.,  said 
*' the  seizure  confers  only  a  right  to 
sell,  and  not  a  property,  for  the  party 
whose  goods  are  taken  in  execation 
may  sell  them  subject  to  the  right  of 
the  execution  creditor.  And  where 
the  goods  are  worth  more  than  the 
sum  for  which  execution  issues,  such 
sale  passes  the  right  to  the  residae, " 
(fi)  See  s.  133. 
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secured  creditor  firom  receiving  more  than  other  creditors,  the         §  4. 
creditor  was  not  entitled  to  the  fruits  of  his  execution,  notwith- 
standing  the  seizure  was  prior  to  the  act  of  bankruptcy,  if  the 
sale  did  not  also  take  place  before  the  filing  of  the  petition  (o). 

By  the  Bankruptcy  Act,  1861,  an  execution  levied  by  seizure 
and  saleof  the  goods  of  a  trader  debtorupon  a  judgment  recovered 
in  a  personal  action  for  the  recovery  of  a  simi  exceeding  50/., 
was  made  an  act  of  bankruptcy- as  from  the  date  of  the 
seizure  (j9).  But  if  a*  petition  for  adjudication  against  the 
debtor  was  not  in  the  meantime  presented,  the  sheriff  was,  at 
the  end  of  seven  days  after  the  sale,  to  pay  over  the  proceeds 
or  so  much  as  ought  to  be  paid  to  the  execution  creditor,  who 
was  to  be  entitled  thereto,  notwithstanding  the  act  of  bank- 
ruptcy committed  by  such  seizure,  unless  the  debtor  was 
adjudged  a  bankrupt  within  fourteen  days  from  the  day  of  sale, 
in  which  case  the  money  so  received  by  the  creditor  was  to  be 
paid  over  to  the  assignees. 

The  Bankruptcy  Repeal  Act,  1869,  entirely  repealed  the  Acts 
of  1849  and  1861.  And  by  the  Bankruptcy  Act,  1869(g),  as 
we  have  seen,  an  execution  issued  against  a  trader  debtor,  on 
any  l^al  process,  for  the  purpose  of  obtaining  payment  of  not 
less  than  50/.,  and  levied  by  seizure  and  sale  of  his  goods,  was 
made  an  act  of  bankruptcy. 

But  this  Act  also  gave  an  opportunity  to  the  creditor  to 
reap  the  reward  of  diligence,  except  certain  events  happened 
within  the  time  limited.  By  Sect.  87  it  was  provided,  that 
where  the  goods  of  a  trader  had  been  taken  in  execution  in 
respect  of  a  judgment  (r)  for  a  sum  exceeding  50/.  and  sold, 
the  sheriff  or  high  bailiff  was  to  retain  the  proceeds  of  the  sale 
for  a  period  of  fourteen  days,  and  upon  notice  being  served 
upon  him  within  that  period  of  a  bankruptcy  petition  having 
been  presented  against  such  trader,  should  hold  the  proceeds  of 
such  sale  after  deducting  expenses  in  trust  to  pay  the  same  to 
the  trustee ;  but  if  no  notice  of  any  such  petition  having  been 
presented  should  be  served  on  the  sheriff  or  high  bailiff  within 
such  period  of  fourteen  days,  or  if  such  notice  having  been 
served,  the  trader  was  not  adjudged  bankrupt  on  such  petition 

(o)  Edwards  y.  SearArook,  3  B.  {p)  S.  73. 

Jt  &  280 ;  82  L.  J.  Q.  B.  45  ;  and         (q)  See  a.  6,  sub-g.  6. 
Edwrdi  V.  Qabrid,  6  H.  &  N.  701 ;         (r)  A  judgment  whether  in  a  per- 

Tmnig  v.  Bo^df,  2  H.  ft  0.  296  ;  sonal  action  or  otherwise. 

82  L  J.  Ex.  60. 

D  2 
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8  ^«        or  on  any  other  petition  of  which  the  sheriff  or  high  bailiff  had 
notice,  he  might  deal  with  the  proceeds  of  the  sale  in  the  same 
manner  as  he  would  have  done  had  no  notice  of  the  presenta- 
tion of  a  bankruptcy  petition  been  served  on  him  («).     It  was 
also  provided  by  the  same  Act  that,  notwithstanding  any  prior 
act  of  bankruptcy,. an  execution  or  attachment  against  the  goods 
of  a  bankrupt  should  be  valid,  if  executed  in  good  faith  by 
seizure  and  sale  before  the  date  of  the  order  of  adjudication,  if 
the  person  on  whose  account  such  execution  or  attachment  was 
issued  had  not  at  the  time  of  the  same  being  executed  by 
seizure  and  sale  notice  of  any  act  of  bankruptcy  committed  by 
the  bankrupt  and  available  against  him  for  adjudication  (/). 
A  similar  protection  being  afforded  to  executions  against  land 
executed  by  seizure  before  such  notice.    Executions  for  sums  not 
less  than  50/.  against  the  goods  of  a  trader  levied  by  seizure  and 
sale  having  thus  been  made  acts  of  bankruptcy,  it  was  thought 
that  they  could  not  be  within  the  protection  of  Sect.  95  («) ; 
but  in  Ex  parte  Villars  re  Rogers,  it  was  held  that  this  section 
was  qualified  by  Sect.  87  of  the  same  Act,  and  if  the  creditor 
had  no  notice  of  a  prior  act  of  bankruptcy,  and  no  notice  of  a 
petition  for  adjudication  was  given  to  the  sheriff  within  four- 
teen days  after  the  sale,  the  execution  creditor  was  entitled  to 
the  proceeds  notwithstanding  a  supervening  bankruptcy  (x). 

The  present  sub-section  has  now,  coupled  with  Sects.  45  and 
46,  rendered  the  law  less  complicated  and  more  uniform,  inas- 
much as  by  this  sub-section  execution  issued  against  the  debtor 
(whether  a  trader  or  non-trader)  levied  by  seizure  and  sale  of  his 
goods,  and  whether  under  process  in  an  action  or  in  any  civil 
proceeding  in  the  High  Court  (which  will  include  almost  all 
executions),  and  for  any  amount,  however  small,  will  now  con- 
stitute an  act  of  bankruptcy,  and  as  such  be  available,  whilst, 
by  Sect.  45,  the  right  of  the  creditor  to  retain  the  proceeds  of 
such  execution  will  only  be  acquired  when  such  execution  has 
been  completed  by  seizure  and  sale  before  the  date  of  the  re- 
ceiving order,  and  before  notice  of  the  presentation  of  any  bank- 
ruptcy petition  by  or  against  the  debtor,  or  before  notice  of  the 
commission  of  any  available  act  of  bankruptcy  by  the  debtor. 

But,  on  the  other  hand,  although  the  execution  itself  ia,  so 

(a)  a  87,  B.  A.,  1869.  («)  Ex  parte   VUlurM  re  Ro^erg, 

it)  S.  96,  8ub-8.  5  of  1869  Act.  L.  R.  9  Ch.  432  ;  43  L.  J.  Bank, 

(i»)  Bee  Ex  parU  Kay,  L.  R.   10  76  ;  80  L.  T.  104. 
Sq.  482. 
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long  as  the  time  limited  in  Sect.  6  (^),  viz.,  three  months,  an  §  4. 
available  act  of  bankruptcy  upon  which  to  ground  the  petition, 
yet  if  under  Sect.  46,  the  sheriff  has  retained  the  proceeds 
where  the  execution  is  in  respect  of  a  judgment  for  a  sum  ex- 
ceeding 20/.,  and  does  not  receive  the  notice  mentioned  in  that 
section,  he  will  be  justified  in  paying  over  the  proceeds  to  the 
creditor,  who  will  be  absolutely  entitled  if  he  has  no  notice  of 
any  prior  act  of  bankruptcy,  whilst  it  seems  that  where  the 
judgment  is  for  20/.  or  any  simi  less  than  20/.,  although  still 
executions  levied  by  seizure  and  sale  thereupon  are  acts  of 
bankruptcy,  yet  the  sheriff  will  in  such  cases  be  justified  also 
in  paying  over  the  proceeds  to  the  creditor,  and  the  same  rule 
will  apply  in  his  favour,  inasmuch  as  the  present  section  and 
Sect.  6  will  be  governed,  it  is  submitted,  by  Sect.  46.  An 
execution  being  declared  expressly  by  that  section  not  to  be 
invalid  by  reason  only  of  its  being  an  act  of  bankruptcy,  and 
also  upon  the  ratio  decidendi  in  JBx  parte  Villars  re  Rogers  (y). 

It  may  here  likewise  be  observed,  that  the  words  contained 
in  Sect.  95  of  the  1869  Act  in  favour  of  executions  "  executed 
in  good  faith  by  seizure  and  sale  before  the  date  of  the  order  of 
adjudication,  without  notice  at  the  time  of  an  act  of  bank* 
ruptcy  committed  by  the  bankrupt  and  available  against  him 
for  adjudication,"  and  which  corresponded  with  Sect.  133  of  the 
1849  Act  already  referred  to,  were  in  the  present  bill,  with 
certain  modifications,  when  introduced,  but  consistently,  as  it  is 
submitted,  with  the  more  distinct  and  emphatic  enactments 
already  referred  to,  and  the  doctrine  of  relation  back,  as  now 
defined,  has  been  left  out  of  Sect.  49  of  this  Act,  which  is  the 
section  corresponding  with  Sect.  133  of  the  1849  Act  and  Sect. 
95  of  the  1869  Act  (2). 

It  was  doubted  whether  a  private  sale  by  the  debtor  to  the  Private  sale. 
creditor  came  within  the  meaning  of  Sect.  6,  par.  5,  of  the  1869 
Act  (a),  but  there  was  no  doubt  that  such  a  transaction  was  a 
firaudulcnt  transfer.  And  a  sale,  though  private,  by  the  sheriff 
to  the  execution  creditor  was  a  sufficient  sale  (6).  The  Act  of 
1861  (Sect.  74)  required  such  sale  to  have  been  by  auction. 
And  the  present  Act  (Sect.  145)  requires  that  where  the  goods 

(y)  Supra.  L.  R.  8  Ch.  667 ;  42  L.  J.  Bank. 

(2)    See  also  Edwardg  v.   Scars*  44. 

l^nokf  and  Ywtng  t.  Roefmek^  both  (6)  Ex  parte  ViUan  re  Roger$^ 

fitpra.  inpra, 

(a)  Sz  parte  Pearmm  re  Mortimer, 
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§  4.  are  sold  under  an  execution  for  a  sum  exceeding  20^.  (including 
legal  incidental  expenses)  the  sale  shall,  unless  the  CJourt  firom 
which  the  process  issued  otherwise  orders,  be  made  by  public 
auction  and  not  by  bill  of  sale  or  private  contract,  and  shall  be 
publicly  advertised  by  the  sheriff  on  and  during  three  days 
next  preceding  the  day  of  sale. 
Sale.  It  seems,  therefore,  that  where  the  execution  is  in  respect  of  a 

sum  not  exceeding  201,  (after  adding  legal  incidental  expenses), 
or  where  the  Court  ftom  which  the  process  issued  (whatever  the 
amount)  otherwise  orders,  the  sale  by  the  sheriff  may,  as  here- 
tofore, be  made  by  bill  of  sale,  or  by  private  contract,  to  the 
execution  creditor,  or  to  any  other  person,  and  a  person  who  pur- 
chases the  goods  in  good  faith  under  a  sale  by  the  sheriff,  in  all 
cases  (whatever  the  amount)  acquires  a  good  title  to  them 
against  the  trustee  in  bankruptcy  (66). 

Where  the  debtor  paid  money  to  the  sheriff  to  avoid  a  sale 
after  seizure,  or  prior  to  seizure,  and  to  prevent  such  seizure, 
and  with  the  assent  of  the  creditor,  it  was  held  that  under 
Sect.  87  of  the  1869  Act,  the  trustee  was  not  entitled  to 
the  money  as  the  "proceeds  of  sale,"  notwithstanding  that 
notice  of  a  petition  having  been  presented  against  the  debtor 
was  served  on  the  sheriff  within  fourteen  days  of  such  payment  (c). 

And  it  is  submitted  that  notwithstanding  the  above  pro- 
vision of  Sect.  145  as  to  sale  by  auction,  such  a  payment  to 
the  sheriff  by  the  debtor  would  not  be  "  a  sale  "  under  an 
execution  within  that  section,  which  seems  only  to  contemplate 
the  prevention  of  any  title  to  the  goods  being  acquired  by 
a  third  party  from  the  sheriff  secretly,  or  at  least  by  private 
contract  where  the  sale  is  for  a  sum  exceeding  20/.,  and  does 
not  affect  the  conclusion  deducible  from  the  cases  cited  that 
such  payment  out  of  the  sheriff  by  the  debtor,  the  property  in 
the  goods  never  having  altered,  will  not  be  a  sale  so  as  to  con- 
stitute an  act  of  bankruptcy.  And  a  private  sale  by  the  sheriff, 
whatever  the  sum,  to  a  third  party,  will  still  as  heretofore  con- 
stitute such  a  sale  as  this  section  contemplates  («?).  It  only 
remains  to  notice  that  now  a  section  having  the  effect  of  Sect.  184 
of  the  1849  Act  has  found  a  place  in  the  present  Act,  so  that 

(66)  See  s.  46.  147  ;  43  L.  J.  Ex.  113. 

(c)  Ex  parte  Brooke  re  Hatgall,  {d)   Ex  parte  VtUars  re  Rogers, 

L.  B.  9  Oh.  301  ;  43  L.  J.   Bank.  supra. 
49 ;  Stock  y.  Holland^  L.  R.  9  Ex. 
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the  doctrine  laid  down  in  Slater  v.  Finder  and  Ex  parte  Rocke  will  g  4. 
have  no  application,  bo  as  to  give  a  security  to  a  creditor  who 
seizes  and  does  not  sell.  And  at  the  same  time  no  protection 
is  afforded  to  executions  levied  by  seizure  and  sale  in  the  case 
of  goods  or  seizure  in  the  case  of  lands,  although  without  notice 
of  an  act  of  bankruptcy  committed  by  the  debtor  at  the  time  of 
such  seizure  and  sale,  or  seizure  {e). 

As  Sect.  45  is  of  much  importance,  the  actual  words  are  here 
given : — 

"(1.)  Where  a  creditor  has  issued  execution  against  the 
goods  or  lands  (/)  of  a  debtor,  or  has  attached  any  debt  due 
to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of  the 
execution  or  attachment  against  the  trustee  in  bankruptcy  of 
the  debtor,  unless  he  has  completed  the  execution  or  attach- 
ment before  the  date  of  the  receiving  order,  and  before  notice 
of  the  presentation  of  any  bankruptcy  petition  by  or  against  the 
debtor,  or  of  the  commission  of  any  available  act  of  bankruptcy 
by  the  debtor." 

''(2.)  For  the  purposes  of  this  Act  an  execution  against  goods 
is  completed  by  seizure  and  sale,  an  attachment  of  a  debt  is 
completed  by  the  receipt  of  the  debt,  and  an  execution  against 
land  is  completed  by  seizure,  or  in  the  case  of  an  equitable 
interest  by  the  appointment  of  a  receiver." 

The  effect  therefore  is  that  in  no  case  will  seizure  without 
sale  afford  a  security  to  the  creditor  as  against  the  trustee,  as  in 
some  cases  it  formerly  did.  Inasmuch,  however,  as  bankruptcy 
(which  alone  alters  title)  may  never  supervene,  and  there  may 
never  be  a  trustee  in  bankruptcy,  in  such  cases  a  security 
will  be  obtained  as  against  the  creditors  generally,  and  certainly 
as  against  tibe  debtor  upon  such  seizure,  notwithstanding  the 
receiving  order.  And,  moreover,  as  the  sheriff  will  be  justified 
in  paying  over  the  proceeds  at  once  in  the  case  of  a  sale  where  the 
judgment  docs  not  exceed  20/.,  the  best  course  will  be  in  the 
first  case  to  restrain  the  creditor  before  the  levy  is  made ;  and 
in  the  other  case,  viz.,  upon  seizure  to  restrain  the  sheriff  from 
selling  and  so  prevent  the  acquisition  of  the  security  by  the 
credit<«'  in  small  cases. 

As  to  the  power  of  the  Court  to  stay  executions  after  pre- 
sentation of  a  petition,  see  Sect.  10,  and  notes. 

(f)  See  notes  to  s.  49.  made  an  act  of  bankrnptcy. 

(/)  Seizuje  of  land  has  not  been 
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i  4r.  As  to  the  right  of  any  Court  to  stay  proceedings  pending 

against  a  debtor,  see  Sect  10, 

As  to  the  cflPect  of  a  receiving  order  upon  the  rights  of 
creditors  generally,  save  those  that  are  secured,  see  Sect.  9. 

As  to  who  are  secured  creditors,  see  Sect.  168, 

As  to  the  duty  of  the  sheriff  after  seizure  and  before  sale 
upon  being  served  with  notice  of  a  receiving  order  having  beea 
made,  see  Sect.  46,  and  notes. 

As  to  degUs  not  extending  to  goods,  see  Sect  146,  and  also 
see  Ex  parte  Abbot  (/). 

As  to  executions  in  small  bankruptcies  where  the  property 
exceeds  10^.  in  value  levied  at  the  request  of  a  creditor  by  the 
registrar,  see  Sect.  122. 

And  for  definition  of  "goods"  as  "personal  chattels,"  see 
Sect  168. 

"Sheriff"  includes  officer  charged  with  the  execution  of  a 
writ  or  other  process. 

(/.)  If  he  files  in  the  Court  a  declaration  of  his  in- 
ability to  pay  his  debts  or  presents  a  bankruptcy 
petition  against  himself : 


to  pay. 


Declaration  When  first  introduced,  the  bill  only  provided  for  the  filing 

?!  !"t*^'^^*'^  ^f  *^®  declaration,  and  did  not  state  that  the  petition  by  the 
debtor  itself  should  be  an  act  of  bankruptcy,  although  in  its 
then  state  the  5th  clause  contemplated  that  the  debtor's  peti- 
tion would  allege  an  act  of  bankruptcy  to  have  been  conmiitted 
by  himself  prior  to  such  petition ;  and  by  the  8th  clause,  a 
declaration  of  inability  to  pay  was  to  be  alleged  by  him  in  such 
petition.  These  inconsistencies  have  been  removed,  and  the 
Act  now  makes  the  presentation  of  the  petition  itself  an  act  of 
bankruptcy,  notwithstanding  no  prior  declaration  of  his  inability 
to  pay  his  debts  has  been  filed  by  the  debtor.  This  would  seem 
to  bring  the  debtor's  petition  into  harmony  with  the  petition 
for  liquidation  by  aiTangement,  which  the  debtor  formerly  pre- 
sented under  Sect  125  of  the  1869  Act  Such  a  petition  was 
required  to  contain,  and  was  in  fact  in  itself  a  declaration  of 
inability  to  pay  his  debts,  on  the  part  of  the  debtor,  and  a 
sufficient  act  of  bankruptcy  upon  which  to  adjudicate  him 

(/)  15  Ch.  n.  447. 
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bankrupt  upon  a  creditor's  petition,  if  such  adjudication  was  8  4. 
within  six  months  (^),  and  such  adjudication,  when  it  occurred, 
inTolTcd  aU  the  consequences  of  a  bankruptcy,  including  the 
doctrine  of  relation  back  of  the  trustee's  title  to  earlier  acts  of 
bankruptcy  (h) ;  but  the  proceedings  were  deemed  to  have 
commenced  from  the  date  of  the  appointment  of  the  trustee  {%)» 

So,  now,  it  would  seem  it  is  intended  that  if  the  debtor  him- 
self desires  either  to  initiate  actual  bankruptcy  proceedings,  or 
to  invite  such  proceedings  to  be  taken  by  a  creditor  against 
him,  he  may  (1)  either  file  a  declaration  of  inability  to  pay,  so 
that  any  creditor  who  likes  may  petition,  alleging  such  act  of 
bankruptcy ;  or  (2)  he  may  himself  file  a  petition  alleging  his 
inability  to  pay,  and  apply  for  a  receiving  order  to  be  made 
against  him,  and  which  petition  will  be,  for  all  purposes  of  the 
receiving  order  and  for  adjudication,  an  act  of  bankruptcy,  and 
cannot  be  withdrawn  without  the  leave  of  the  Court  (k).  And 
such  petition  will  likewise,  upon  the  tnistee's  appointment,  be 
sufiicient  to  found  his  title  upon  (I), 

The  Act  of  1861  (Sect.  72)  made  the  filing  of  a  declaration, 
either  by  a  trader  or  non-trader,  that  he  was  "  unable  to  meet 
his  engagements,"  an  act  of  bankruptcy,  provided  a  petition  in 
bankruptcy  was  presented  within  two  months.  And  the  Act 
of  1849  (Sect.  76)  also  made  the  filing  of  a  petition  for  arrange- 
ment between  a  trader-debtor  and  his  creditors  conclusive  evi- 
dence of  an  act  of  bankruptcy,  provided  a  petition  for  adjudica- 
tion was  filed  within  two  months  after  the  dismissal  of  such 
petition  for  arrangement.  But  under  the  Acts  of  1849  and 
1861,  the  title  of  the  trustee  only  related  back  to  the  Act  of 
bankruptcy  committed  by  the  debtor  by  filing  such  declaration 
or  petition,  and  not  to  prior  acts  of  bankruptcy  (w). 

As  to  the  legality  of  a  contract  not  to  file  a  declaration  of 
inability  (n).     And  the  filing  of  such  a  declaration  is  complete 

(<r)  See  8. 125  and  12(>,  and  r.  266,  L.  R.  6  Cfa.  605. 

B.  A,  1869 ;  and  Ex  parte  James  (i)  1869  Act,  s.  125,  par.  4. 

rt  Condon,  L.  R.   9  Ch.  609 ;   43  {k)  1883  Act,  s.  8,  par.  2. 

L  J.  Bank.  107  ;  Ex  parte  Ifoare  (I)  See  f .   43  as  to  relation  back 

re  WalUm,  L.   R.   16  Eq.   625  ;  Ex  of  tnistee's  title. 

parte  SbAhing  re  Suhbing^  L.  R.  19  (m)    Cannon    r.    South    Eattem 

Bq.  441.  Railway  Co.^lTku  843. 

(k)  S.  125,  pan.  5,  7  ;  and  Ex  (n)  HiU  v.  Cowdery,  25  L.  J.  Ex. 

parU  £yie$  re  Edwards,  L.  R.  16  Bq.  285. 
99 ;  Ex  parte  Ihtiffnan  re  BintU, 
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§4. 


Judgment 

debtor*8 

notice. 


on  the  delivery  of  the  document  by  a  properly  authorised 
person  to  the  proper  officer  at  the  proper  office,  with  intent  that 
it  shoidd  be  filed  or  placed  on  record  in  the  ordinary  way  (o). 

The  petition  is  to  be  presented  in  the  County  Court  for  the 
district  in  which  the  debtor  has  resided  or  carried  on  business 
for  the  longest  period  during  the  six  months  immediately  pre- 
ceding the  presentation  of  the  petition  (/>). 

(g.)  If  a  creditor  has  obtained  a  final  judgment  against 
him  for  any  amount,  and  execution  thereon  not 
having  been  stayed,  has  served  on  him  in  England^ 
or,  by  leave  of  the  Court,  elsewhere,  a  bankruptcy 
notice  under  this  Act,  requiring  him  to  pay  the 
judgment  debt  in  accordance  with  the  terms  of  the 
judgment,  or  to  secure  or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  Court,  and  he 
does  not,  within  seven  days  after  service  of  the 
notice,  in  case  the  service  is  effected  in  England, 
and  in  case  the  service  is  effected  elsewhere,  then 
within  the  time  limited  in  that  behalf  by  the  order 
giving  leave  to  effect  the  service,  either  comply 
with  the  requirements  of  the  notice,  or  satisfy  the 
Court  that  he  has  a  counter-claim,  set  off,  or 
cross  demand  which  equals  or  exceeds  the  amount 
of  the  judgment  debt,  and  which  he  could  not 
set  up  in  the  action  in  which  the  judgment  was 
obtained : 

This  provision  is  substituted  for  the  process  by  "debtor's 
summons"  under  the  1869  Act.  But  whereas  the  debtor's 
summons  could  have  been  resorted  to  prior  to  judgment,  and 
was  subject  to  two  distinct  limits  of  time  (i.e.,  seven  days  in 
the  case  of  a  trader,  and  three  weeks  in  the  case  of  a  non- 
trader),  and  was  also  restricted  in  amount  to  the  sum  of  not 
less  than  50/.,  now  the  proceeding  is,  after  judgment  in  respect 


(o)  Ranrford  v.  Maule,  L.  E.  8 
C.  P.  672  ;  42  L.  J.  C.  P.  231. 

{p)  Ab  to  residents  out  of  Londoo, 
B.    95|    par.  2  ;  see  further  as  to 


filing  petition  in  London,  s.  95!» 
par.  1.  A  declaration  must  also 
be  filed  like  the  petition  in  such 
Ooorts. 
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of  a  judgment  debt,  for  any  amount,  however  small,  and  execu-  S  4. 
tion  has  not  been  stayed,  and  also  with  a  imiform  limit  of  seyen 
days  after  notice  requiring  payment  in  the  case  of  all  debtors, 
whether  traders  or  otherwise,  if  service  is  effected  in  England, 
and  in  such  other  time  as  the  Court  shall  limit,  where  service 
is  effected  abroad. 

Under  the  1849  Act,  a  creditor  was  entitled  to  proceed 
against  his  debtor,  if  a  trader,  by  "  trader-debtor's  summons," 
after  delivery  of  account  of  particulars  in  writing,  and  after 
making  due  demand  of  payment,  whatever  the  amount 
was ;  but  he  was  not  obliged  to  wait  for  judgment  in  the 
action,  and  if  payment  was  not  made,  or  security  given,  or 
cause  shown,  within  seven  days  after  service  of  such  summons, 
an  act  of  bankruptcy  was  conunitted  (^),  provided  a  petition 
was  filed  against  such  trader  within  two  months.  And  in 
making  an  affidavit  of  debt  under  this  section,  the  creditor  was 
bound  to  deduct  any  sum  due  to  his  debtor  arising  out  of  the 
transaction  on  which  the  demand  was  founded,  and  where  there 
were  mutual  accounts,  any  clear  setK>ff  of  which  the  creditor 
knew  was  to  be  deducted  (r).  And  it  seems  the  proceeding 
could  be  taken  simultaneously  with  an  action  at  law  for  the 
recovery  of  the  same  debt,  and  though  the  debtor  paid  the 
demand  under  pressure  of  the  former  proceedings,  the  Court 
would  not  stay  the  action  without  payment  of  the  costs  («). 
And  the  debtor  could  sign  a  warrant  of  attorney  elsewhere 
than  in  Court,  admitting  the  debt.  The  trader  could  also  have, 
upon  giving  security,  the  claim  in  the  action  tried  out. 

By  the  Act  of  1861,  a  judgment  creditor  was  also  at  liberty 
to  issue  a  ''  judgment  debtor  summons  "  against  either  a  trader 
or  a  non-trader,  if  he  was  entitled  to  sue  out  a  writ  of  capias, 
or  to  charge  the  debtor  in  execution  in  respect  of  any  debt 
amounting  to  50/.  exclusive  of  costs  ;  and  this  he  might  do  in 
the  case  of  a  trader  at  the  end  of  a  week,  and  in  the  case  of  a 
non-trader,  at  the  end  of  a  month,  from  the  signing  of  judg- 
ment, such  summons  requiring  the  debtor  to  appear  and  be 
examined  respecting  his  ability  to  satisfy  the  debt,  and  upon 
such  examination,  if  the  whole  estate  of  the  debtor  was  not  dis- 
closed, he  could  be  committed  as  in  the  case  of  a  bankrupt. 

{q)  Act  of  1849,  n.  78,  79,  80.  («)  Covinfftan  y.  Hogarth,  8  Scott, 

(r)  MarskaU  t.  Sharland,  15  Jnr.       725  ;  7  Man.  k  G.  1013. 
leS  ;  20  L.  J.  Q.  B.  3. 
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g  4.  The  Court  had  also  power,  without  any  petition,  to  adjudicate 
the  debtor  a  bankrupt,  with  an  interval  >  in  such  a  case,  and 
before  tlie  bankruptcy  became  absolute,  for  him  to  show  cause 
why  the  adjudication  should  not  be  annulled. 

The  effect  of  the  Repeal  Act,  and  of  the  Act  of  1869,  was  to 
sweep  away  both  these  methods,  and  to  substitute  the  "  debtor's 
summons,"  a  proceeding  analogous  to  the  trader-debtor's  sum- 
mons of  the  1849  Act,  except  that  it  was  extended  to  both 
trader  and  non-trader,  with  the  two  limits  of  seven  days  and 
three  weeks  respectively. 

In  this  Act  the  ''judgment  debtor's  summons"  has  practi- 
cally been  restored,  but  without  any  of  the  distinctions  which 
existed  under  the  Act  of  1861.  The  word  "summons"  is 
superseded  by  "  notice,"  and  the  judgment  may  be  in  respect 
of  any  amoimt,  however  small. 

When  the  Act  was  introduced  as  a  bill,  this  sub-clause  con- 
tained the  word  "  petitioning  "  before  the  word  "  creditor,"  and 
the  words  "  in  an  action  "  before  the  words  "  against  him,"  and 
the  words  "  execution  thereon  not  having  been  stayed  "  were 
not  in  the  clause,  whilst  "  three  "  days  were  fixed  as  the  limit. 

Now,  however,  the  act  of  bankruptcy  will  be  committed 
although  the  judgment  creditor  be  not  the  petitioning  creditor, 
or  in  other  words  the  act  of  bankruptcy  will  not  be  a  limited 
one  or  available  only  by  (as  was  the  act  of  bankruptcy  under 
debtor's  summons)  the  particular  creditor  whose  judgment  it  is. 

Final  judgmenL 

In  Archbold's  Practice  a  judgment  is  defined  as  "the  sen- 
tence of  the  law  pronounced  by  the  Court  upon  the  matter 
contained  in  the  record,  and  may  be  either  final  or  inter- 
locutory." 

Below  will  be  found  seriatim  some  of  the  most  important  of 
the  methods  and  various  processes  by  which  final  judgments 
may  now  be  obtained. 

The  omission  of  the  words  "  in  on  action  "  will  tend  to  make 
it  evident  that  it  is  unimportant  how  the  judgment  has  been 
obtained,  since  it  is  final  and  not  interlocutory,  as,  for  instance, 
upon  warrants  of  attorney,  which  can  be  given  whether  an  action 
is  then  pending  or  not  (t), 

(0  Aiehbold'B  PracfciM,  13  Bd.,  Skafto,  8  Taunt.  434  ;  JU^vei  r. 
Tol.   2,   p.    763  ;    nnd  Badddy   t.       SlattTt  7  B.  &  C.  486. 
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The  Act  of  1861  (Sect.  77)  contained  a  special  provision  in 
respect  of  cases  of  '*  disobedience  of  a  decree  or  order  of  a  Court 
of  Equitj,  or  an  order  in  bankruptcy  or  insolvency,  or  lunacy, 
directing  the  payment  of  money,"  such  disobedience  after 
service  of  the  order  and  neglect  for  seven  days  in  the  case  of  a 
trader,  and  two  calendar  months  in  the  case  of  a  non-trader,  to 
pay  in  pursuance  of  such  order,  entitling  the  creditor  to  sue  out 
a  judgment  debtor  summons.  But  this  Act  contains  no  similar 
provision.  It  is  submitted  that  decrees  of  the  Chancery  Divi- 
sion will  have  the  effect  of  judgments  (u). 

An  order  in  bankruptcy  will,  now  that  the  Court  is  a  branch 
of  the  High  Court,  be  an  order  of  that  Division,  and  may  be 
enforced  as  a  judgment  of  that  Court. 

Strictly,  it  seems,  an  "order"  is  not  a  "judgment,"  but 
at  the  same  time  every  order  of  the  Court  or  a  Judge  in  any 
cause  or  matter  may  be  enforced  against  all  persons  bound 
thereby  in  the  same  manner  as  a  judgment  to  the  same  effect  (a;), 
yet  such  orders  will  not  be  "  judgments  "  within  this  clause. 

Judgments  entered  up  in  pursuance  of  awards  upon  a 
reference  to  arbitration,  whether  compulsory  or  by  consent,  will 
olso  be  within  the  clause,  or  upon  reference  to  a  Master  (y). 


8  4. 


JudgmenU  hy  consent. 

There  would  seem  to  be  nothing  in  the  language  of  this  ConfesBion  of 
section,  nor  of  Section  48,  to  prevent  a  debtor  consenting  to  ]^<lg™ei»*»- 
judgment :  firstly,  for  the  express  purpose  of  bringing  about  the 
committal  of  this  act  of  bankruptcy,  by  subsequent  neglect  to 
pay,  secure,  or  compound ;  secondly,  for  the  purpose  of  giving 
the  creditor  a  security ;  but  in  all  such  cases  it  is  submitted  the 
debt  must  be  a  bondjide  debt  and  unpaid  (z). 


(«)  Jodieniure  Act,  1873,  b.  100, 
"  judgment  shall  inclade  decree." 

{X)  IL  8.  C,  1883,  Or.  42,  r.  24. 

(y)  JUdf  Or.  54,  an  appeal  from 
Master's  decbion  does  not  operate  as 
a  ataj  of  proceedings  unless  so  ordered, 
Ih,  Or.  54,  r.  22 ;  and  his  certificate 
is  final.  Or.  42,  r.  8. 

(z)  9^  Bx  parte  Kibble  re  OnsloWf 
L.  &  10  Ch.  373  ;  44  L.  J.  Bank.  63  ; 
£z  parU  Banner  re  Blythe,  17  Ch.  D. 
480  ;  a  peaon  inffeiing  judgment  by 


default,  did  not  "procoire  "  his  goods 
to  be  taken  under  s.  3  of  6  Qeo.  IV. 
c  16,  BO  as  to  be  an  act  of  bankruptcy, 
although  his  goods  were  afterwards 
taken  in  execution  sued  out  upon 
that  judgment ;  Giheon  ▼.  KinQf  1 
Car.  k  M.  458  ;  and  see  Belcher  v. 
GummoWf  L.  J.,  1847,  Q.  6.  155. 
But  ''procurixig"  goods  to  be  taken 
in  execution  is  not  now  of  itsell  ftu 
act  of  bimkruptcy. 
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14.  A  short  history  of  the  law  upon  this  point  will  mako  this 

History  of  the    ^^^^  clear.     Under  the  Act  of  1849,  a  judge's  order  could  be 

law.  obtained  by  consent,  but  was  void  when  given  by  a  trader 

defendant  unless  filed  as  warrants  of  attorney  and  oognoYits 

then  were  filed. 

The  Statute  3  Geo.  lY.  c.  39,  s.  1,  required  warrants  of 
attorney  in  personal  actions  to  be  filed  within  twenty-one  days 
from  the  day  of  execution. 

Then  the  Act  of  1849  made  void  warrants  of  attorney  to 
confess  judgment,  and  cognovits  actionem,  dec,  in  personal 
actions  given  within  two  months « of  the  filing  of  the  petition 
for  adjudication  and  in  collusive  actions  to  secure  antecedent 
debts,  and  also  warrants  of  attorney  and  cognovits  given  by 
traders  were  void  to  aU  intents  and  purposes  unless  the 
same  were  filed  within  twenty-one  days  after  execution  (a).  By 
the  Debtors  Act,  1869  (6),  warrants  of  attorney  and  cognovits 
are  required  to  be  executed  in  the  presence  of  an  attorney  on 
behalf  of  the  person  giving  the  same,  otherwise  the  same  are 
invalid,  and  in  addition,  when  given  subject  to  any  defea- 
sance or  condition,  such  defeasance,  kc,  is  to  be  written 
on  the  same  paper,  dec.,  before  filing.  The  same  Act(c) 
requires  the  filing  also  of  judge's  order  to  enter  up  judg- 
ment in  the  Queen's  Bench  w^ithin  twenty-one  days,  and  (d) 
the  provisions  of  3  Geo.  IV.  c.  39,  and  6  &  7  Vict.  c.  66 
(for  preventing  frauds  upon  creditors  by  secret  warrants  of 
attorney  to  confess  judgment),  were  made  to  apply  to  such 
judge's  orders. 

Neither  the  Bankruptcy  Act,  1869,  nor  the  Debtors  Act, 
1869,  contained  any  provision  corresponding  with  Sect.  135  of 
the  Act  of  1849,  making  void  such  warrants  of  attorney  given 
within  any  limited  time  before  bankruptcy.  This  enactment 
of  the  1849  Act  referred  to,  has  not  found  a  place  in  the 
present  Act.  The  section  provided  "that  every  warrant  of 
attorney  to  confess  judgment  in  any  personal  action,  given  by 
any  bankrupt  after  the  commencement  of  that  Act  and  within 
two  months  of  the  filing  of  a  petition  for  adjudication  of  bank- 
ruptcy by  or  against  such  bankrupt,  and  being  for  or  in  respect 
of  (wholly  or  in  part)  an  antecedent  debt  or  money  demand, 

(a)  12  &  18  Vict,  c  106,  bb.  185,  (&)  Si.  24,  25. 

186 ;   and  lee  Green  v.    Wood,  7         (e)  3.  27. 
Q.  B.  178.  (d)  S.  28. 
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aud  eyery  cognovit  actionem,  or  consent  to  a  judge's  order  for  g  4. 
judgment,  given  by  any  bankrupt  at  any  time  after  the  com- 
mencement  of  this  Act  and  within  two  months  of  the  filing  of 
any  such  petition,  in  any  action  commenced  by  collusion  with 
the  bankrupt  and  not  adversely,  or  purporting  to  have  been 
given  in  an  action,  but  having  been  in  fact  given  before  the 
commencement  of  any  action  against  the  bankrupt,  such  bank- 
rupt being  unable  to  meet  his  engagements  at  the  time  of 
giving  such  warrant  of  attorney,  cognovit  actionem,  or  consent 
(as  the  case  may  be)  shall  be  deemed  and  taken  to  be  null  and 
void,  whether  the  same  shall  be  given  by  such  bankrupt  in 
contemplation  of  bankruptcy  or  not."  It  was  held  under  the 
Insolvent  Act,  1  Js  2  Vict.  c.  110,  since  repealed,  and  under  the 
section  voiding  fraudulent  transfers  within  three  months  of 
bankruptcy  and  with  a  view  of  giving  the  creditor  a  pre- 
ference, that  a  warrant  of  attorney  so  given  was  voidable  by 
the  assignee,  but  that  he  could  not  treat  the  seizing  and 
selling  of  the  goods  as  an  act  of  conversion  committed  against 
himself  (tf). 

It  is  submitted  that  there  being  no  section  corresponding  to 
this  section  of  the  1849  Act  in  the  present  Act,  that  Sect.  48 
will  not  affect  such  a  security,  inasmuch  as  that  section,  like 
Sect.  92  of  the  1869  Act,  relates  to  fraudulent  preferences 
within  three  months,  made  with  a  view  of  giving  a  preference 
to  the  creditor,  and  also  in  contemplation  of  bankruptcy,  whilst 
under  the  Act  of  1849  a  warrant  of  attorney  was  null  and  void 
when  made  within  the  two  months  of  the  petition,  and  apart 
altogether  from  the  object  in  view,  such  as  the  preference  of 
the  creditor,  or  the  contemplation  of  bankruptcy,  and  that 
whether  the  action  was  collusive  or  bond  Jide,  since  the  debt 
was  an  antecedent  one ;  but  it  was  otherwise  as  to  cognovits, 
and  consents  to  judge's  orders,  which  would  seem  to  be  such 
judicial  proceedings  as  Sect.  48  contemplates  (/).  And  be- 
cause, also,  it  has  been  held  that  a  voluntary  transfer  to  a 
creditor  is  not  (though  impeachable  under  the  bankruptcy  laws) 
p^  9e  a  fraud  or  an  act  of  bankruptcy  {g). 

The  provisions  of  3  Geo.  III.  c.  39,  s.  1,  as  to  filing  warrants 

(e)  Towfig  r.    BUUUr,   80  L.  J.  {g)  See  notes  to  s.  48 ;  Jfo  pcarU 

Q.  R  158.  StiMim  re  WUkinton,  17  Ch.  D.  68  ; 

(/)  See  Winiama'  Bankruptcy,  2  50  L.  J.  Ch.  647 ;  44  L  T.  877. 
Ed.,  p.  682. 
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8  4.        of  attorney  were  extended  to  bills  of  sale  by  the  Bills  of  Sale 
Act  of  1854.     And  see  as  to  bills  of  sale,  notes  to  the  Aots. 

The  present  Act  has  not  repealed  the  above  provisions  of  the 
Debtors  Act,  1869,  which  are  therefore  still  in  force.  There- 
fore where  all  such  warrants  are  filed  so  as  to  comply  with  that 
Act,  they  will  be  valid  and  a  good  security  as  against  creditors 
notwithstanding  Sect.  48  (h)  ;  but  as  to  goods  and  chattels  sub- 
ject to  this  further  qualification  that,  as  we  have  seen  (t),  no 
security  as  against  bond  fidt  purchasers  for  value,  can  be  ac- 
quired until  actual  seizure,  nor  against  other  executions  inter 
«tf  so  as  to  charge  the  goods,  until  delivery  of  the  writ  to  the 
sheriff  (i(;).  And  that  the  property  in  the  goods  is  not  altered 
until  the  sale  of  them  (/).  And  further  that  under  this  Act  (»i) 
no  security  is  acquired  by  the  creditor  when  bankruptcy  super- 
venes, unless  there  has  been  seizure  and  sale,  (1),  before  the 
date  of  the  receiving  order,  and  (2),  prior  to  notice  of  the  pre- 
sentation of  a  bankruptcy  petition  by  or  against  the  debtor,  or 
before  notice  of  the  commission  of  any  available  act  of  bank- 
ruptcy. And  subject  in  some  cases  also  to  be  defeated  by- 
notice  to  the  sherifif  within  fourteen  days  after  sale,  of  a  petition 
having  been  filed  (n). 

Amongst  the  various  methods  by  which  final  judgment  may 
be  obtained,  the  following  are  some  of  the  most  important. 


Mode  of 

obtaining 

judgments. 


1.  By  Cognovit  or  Written  Confession. 

R  S.  C.  1883,  Ord.  41,  r.  9.  **  In  any  cause  or  matter  where  the 
defendant  has  appeared  by  solicitor,  no  order  for  entering  judgment 
shall  be  made  by  consent  unless  the  consent  of  the  defendant  is 
given  by  his  solicitor  or  agent.'' 

Ih,  r.  10.  "Where  the  defendant  has  not  appeared,  or  has  ap- 
peared in  person,  no  such  order  shall  be  made  unless  the  defendant 


{h)  But  as  to  land,  see  seyeral 
statutes^yix.,  13  Ed.  I.  c.  18  ;  27 
Bdw.  III.  c.  9  ;  23  Hen.  VIII.  c  6  ;  8 
Qeo.  I.  c.  25 ;  and  more  recently  by 
1  &  2  Vict.  c.  110,  s.  13 ;  and  by 
27  &  28  Vict.  c.  112,  as.  1,  2.  No 
judgment,  statute,  or  recognizance, 
to  be  entered  up  after  the  passing  of 
that  Act  shall  affect  any  land  until 
such  land  has  been  actually  delivered 
in  execution  by  yirtue  of  a  writ  of 
degit  or  other  lawful  authority  in 
puxsuanoe   of  iiich   judgment,  &c« 


The  appointment  of  a  reoeiyer  ope- 
rates  as  such  deliyery  of  the  land  in 
execution  by  lawful  authority.  Bee 
Anjlo-Italian  Bank  y.  Davieg,  9  Ch. 
D.  275. 

(•*)  Supra,  and  19  &  20  Vict.  c. 
97,  8.  1. 

{k)  Supra,  and  29  Car.  II.  c  3, 
s.  16. 

{I)  Supra,  and  OUei  y.  Grovcr^  % 
a  &  P.  177. 

(m)  S.  45. 

(n)  S.  46. 
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attends  'before  a  Judge,  and  gives  his  consent  in  person,  or  nnleBS         g  4. 

his  written  consent  is  attested  by  a  solicitor  acting  on  his  behalf, "~" 

except  in  cases  where  the  defendant  is  a  barrister,  conveyancer, 
special  pleader,  or  solicitor. 

2.  At  the  TriaL  Where  the  defendant  does  not  appear  (o),  or 
where  the  defendant  appears  and  the  plaintiff  does  not(2'),  but 
subject  to  be  set  aside  (g).  ^  The  Judge  may  at  or  after  a  trial  direct 
that  judgment  be  entered  for  any  or  either  party,  or  adjourn  the 
case  for  further  consideration,  or  leave  any  party  to  move  for  judg- 
ment No  judgment  shall  be  entered  after  a  trial  without  the  order 
of  a  Court  or  Judge  (r). 

3.  Upon  Default  of 'Appearance,  Upon  filing  affidavit  of  service, 
or  notice  in  lieu  thereof  («),  when  writ  is  endorsed  for  a  .liquidated 
demand,  whether  specially  or  otherwise  (Q,  where  demand  liquidated 
and  there  are  several  defendants,  and  one  or  some  only  appear  {u)  ; 
where  endorsed  for  detention  of  goods  and  damages,  (1)  Against  sole 
defendant ;  (2)  against  several  (z)  ;  where  paitly  liquidated  and 
partly  damages  (t^)  in  respect  of  land  {z)  ;  mesne  profits  (a)  ;  setting 
aside  (&). 

4.  Under  Or,  14.  Where  defendant  appears  to  writ  specially 
endorsed  under  Or.  3,  r.  6.  Upon  affidavit  of  plaintiff  or  other 
person  that  there  is  no  defence,  and  unless  defendant  satisfies  Judge 
that  he  has  a  good  defence  to  action  on  merits,  or  disclose  facts  en- 
titling him  to  defend  (c).  As  to  defence  to  part  only  (rf).  As  to 
defence  by  one  and  judgment  against  another  {e).  As  to  relief  in 
favour  of  one  of  several  plaintiffs  (/).  And  set-off  against  other  co- 
plaintiffs  (9).  And  as  to  several  defendants  (^).  And' in  the  case  of 
third  parties  brought  in  by  notice  either  on  default  or  otherwise  (i) 
brought  in  in  case  of  counter  claim  {k), 

5.  Upon  default  of  Pleading  (Q. 

6.  Upon  agreement  by  ^xdal  case  (m). 

7.  By  Warrant  of  Attorney  {n), 

8.  By  Jvdge^e  Order  (in  which  case  it  seems  unnecessary  to  sign 

(o)  B.  8.  C,  1883,  Or.  36,  r.  81.  (/)  76.,  Or.  16,  r.  1. 

(/>)  /ft.,  r.  32.  ig)  Ib.j  r.  3. 

(g)  Ib.,T.  38.  W  76.,  1T.4,  5. 

(r)  lb,,  r.  89.  (i)  lb.,  rr.  48  to  66. 

(«)  Or.  13,  r.  2.  (it)  Or.  21,  r.  11,  et  acq, 

(0  76.,  r.  3.  (I)  Or.  27,  rr.  1  to  15. 

(a)  76.,  r.  i,  (m)  Or.  34,  rr.  1  to  12. 

(x)  lb.,  rr.  5,  6.  (»)  Wliich  can  only  be  given  by  & 

(y)  76.,  r.  7.  party  capable  of  appointing  a  solicitor, 

(z)  76.,  r.  8.  snd  cannot  be  given   by  an  infant 

{a)  lb,,  r.  9.  (quaere  now  as  to  married  women,  see 

(6)  lb,,  r.  10.  Act  of  1882),  and  may  bo  given  even 

{e)  76.,  Or.  14,  ir.  1,  %  8.  after  action    is  pending,  Arcbbold, 

{d)  lb,,  r.  4.  13  Kd.,  voL  u.,  p.  761. 

(e)  76.,  r.  5. 
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8  4.         final  judgment   as   they  can  be  enforced  as  if  they  weie  judg- 
ment8(o). 

9.  Jttdgment  in  the  County  Courts.  These  judgments,  although 
frequently  (and,  indeed,  in  most  cases)  made  subject  to  payment 
of  the  debt  by  instalments  according  to  the  defendant's  means,  will 
be  judgments  under  this  section,  but  qualified  by  the  words  "  execu- 
tion not  having  been  stayed "  where  the  payment  is,  under  the 
powers  of  the  County  Court  Acts,  to  be  made  in  a  particular 
manner. 

By  13  &  14  Vict.  c.  61,  s.  18  {see  also  19  &  20  Vict  c.  108,  s.  27), 
no  action  can  be  brought  in  the  County  Court  on  any  judgment 
•  recovered  in  the  Superior  Court    Neither  can  any  action  be  main- 
tained in  the  High  Court  upon  a  judgment  which  has  been  recovered 
in  a  County  Court  (p). 

County  Court  judgments  may  be  obtained— 

(a.)  By  default  summons  under  s.  1  of  38  &  39  Vict  c  50,  with- 
out the  necessity  of  hearing  (9). 

(6.)  By  confession  under  s.  9  of  13  &  14  Vict.  c.  61,  ss.  8,  9  (r). 

(c.)  By  agreement  («). 

(d)  At  the  trial,  when  the  judgment  is  either  common  or  special. 

Common,  where  the  payment  of  the  money  is  simply  directed,  or 

the  return  of  property ;  and  where  the  sum  does  not  exceed  20{., 

the  mode  of  payment  is  entirely  in  the  judge's  discretion,  but  where 

I  it  exceeds  20^.  must  be  simply  for  the  amount  (t), 

A  special  judgment  directs  as  for  instance  the  taking  of  accounts, 
or  de£ding  with  property  (tt). 

The  judgment  of  a  County  Coui-t  is  final  (a),  and  no  writ  of  error 
lies  (6),  neither  can  it  be  bad  for  want  of  form  (c),  and  no  service  of 
judgment  is  generally  needed  {d). 

For  any  Amount, 

t  Amount  of  -A.8  we  shall  sec,  the  petitioning  creditor's  debt  must  be  either 

judjmeiit.        solely  or  (where  there  are  several)  in  the  aggregate  a  sum  of 

50/.,  but  a  judgment  debtor,  upon  service  of  the  notice  and 

I  upon  failure  to  comply  with  its  terms,  whatever  the  sum  due 

to  the  creditor,  commits  an  act  of  bankruptcy,  so  that  the 

(0)  Archbold,   13  Ed.,  vol.  ii.  p.  Cous.  Rules. 

875  ;  Or.  42,  r.  21.  (t)    See  County  Conrt  Cons.  Or. 

j                                                      {p)  Austin  V.  Mills,  9  Exch.  288.  87,  r.  43. 

(q)  The  judgment  must  be  signed  (u)  See  Pitt  Lewis  on  County  Court 

i                                                  within  two  months  from  the  day  of  Prac.,  part  1,  p.  486. 

I                                                sernce.  (a)  9  &  10  Vict  c  95,  a.  89. 

I                                                  (r)  And  Or.  37,  r.  44,  of  County  (6)  76.,  s.  108. 

Court  Cons.  Ors.  (c)  lb.,  s.  186. 

{s)   13  &  14  Vict.  c.  61,  B.  9  ;  (d)  Elif  r.  Afaule,  5  Bx.  918  ;  1 

and  Or.   87,   r.    46,   County  Court  L.  M.  &  P.  299 ;  20  L.  J.  Kx.  29. 
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indiTidual  judgment  creditor  caimot  avail  himself  of  the  act  of        i  4. 
bankraptcy,  except  he  is  entitled  to  sach  further  sum  as  will 
make  up  the  50/.  required  by  Sect.  6. 

Under  the  Act  of  1869  the  act  of  bankruptcy  resulting  from  Protected  act 
non-compliance  with  a  debtor's  summons  (although  for  some  °'  ^nkniptcy. 
purposes  a  sufficient  act  of  bankruptcy,  as  for  instance,  to  affect 
another  creditor  with  notice  of  such  act  of  bankruptcy  (e)  ),  was 
what  was  termed  "  a  limited  act  of  bankruptcy,"  that  is  to  say, 
the  only  person  who  could  avail  himself  of  it  was  the  creditor 
at  whose  instance  it  was  issued  (/).  And  when  the  time  limited 
for  payment  expired  there  was  a  complete  act  of  bankruptcy, 
but  he  was  bound  to  avail  himself  of  it  within  the  period 
limited,  viz.,  six  months.  If,  however,  the  debt  was  ultimately 
paid,  then  the  act  of  bankruptcy  was  "  purged ''  or  ceased  to  be 
available  for  the  purposes  of  either  adjudication  or  everi  to 
found  a  title  by  means  of  relation  back  of  the  trustee's  title 
under  an  adjudication  foimded  on  a  subsequent  act  of  bank- 
ruptcy iff)' 

As  we  have  observed,  this   section  as  it  originally  stood 

required  the  judgment  to  have  been  the  judgment  of  the 
"  petitioning  creditor  "  following  the  requirement  of  Sub-sect, 
6  of  Sect  6  of  the  Act  of  1869  as  to  debtor's  summons.  Had 
this  remained  so,  then  it  seems  the  right  to  petition  must 
necessarily  have  been  one  limited  to  the  petitioning  creditor 
who  alone  could  liave  availed  himself  of  the  act  of  bankruptcy 
by  default,  but  now  it  appears  that  non-compliance  with  such 
notice  to  pay  will  constitute  an  "  open "  act  of  bankruptcy 
available  to  all  the  world,  and  inclusive  of  the  judgment 
creditor  himself  when  his  debt  is  for  50/.,  but  excluding  him 
unless  he  can  find  other  creditors,  whether  judgment  creditors 
or  not,  who  will  join  him  in  petitioning  in  respect  of  their 
aggregate  debt  founded  on  the  judgment  debt.  But  in  other 
respects  it  would  seem  under  this  Act  that  much  of  the  doctrine 
in  Ex  parte  Wier  (/*)  will  still  apply,  so  that  the  act  of  bank- 
ruptcy will  be  complete  on  the  expiration  of  the  time  limited 
for  securing  or  compounding  for  the  debt  ;.and  there  is  nothing 

{e)  Ek  parte  Henken  rt  Buchan^  parte  Jay  re  Pateis,  L.  R.  9  CH. 

Lb  JL  10  Ch.  267  ;  44  L.  J.  Bank.  133  ;  43  L.  J.  Bank.  54. 

74;  and  aee  Bood  v.  iV€«&y,  21  Ch.  (ff)  Ex  parte  Wier,  wpra;  and 

D.  605.  Ex  parte  Bouchard  re  Moqfen,   12 

(/)  Ex  parte  Wier  rt  Wtcr^  L.  E.  Oh.  D.  26  ;  48  L.  J.  Buik.  105. 

6  Cb.  875  ;  41  L.  J.  Bank,  li;  Ex  {h)  Ex  parte  Wkr^  sapra. 

V  *> 
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I  4.  to  prevent  the  creditor  receiving  payment  of  the  debt  without 
"^""""""""""^  incurring  the  risk  of  having  the  trustee's  title  relating  back  to 
the  act  of  bankruptcy,  if  the  debtor  should  afterwards  and 
within  three  months  be  adjudicated  bankrupt  upon  the  petition 
of  another  creditor.  In  the  case  of  the  debtor's  summons, 
Mellish,  L.J.,  said,  "We  do  not  think  this  consequence 
would  follow.  When  the  debt  ia  paid  the  act  of  bankruptcy 
committed  at  the  expiration  of  the  time  mentioned  in 
the  debtor's  summons,  ceases  to  be  an  act  of  bankruptcy 
on  which  the  debtor  can  be  adjudicated  a  bankrupt,  and  at 
the  same  time  ceases  to  be  an  act  of  bankruptcy  to  which 
the  title  of  the  trustee  can  relate  back "  (t).  And  likewise 
also  in  Bx  parte  BoucJuird  re  Moojen  (k),  in  which  it  was  held 
that  the  title  of  the  trustee  did  not  relate  back  to  the  act  of 
bankruptcy  committed  on  the  debtor's  summons,  so  as  to 
defeat  the  right  of  the  summoning  creditor  to  the  money, 
James,  L.  J.,  said,  "  I  am  of  opinion  that  the  equitable  title  of 
the  petitioning  creditor  to  the  money  was  complete  when  it 
was  paid  into  Court  to  abide  the  event  of  the  action  (to  try  the 
right  to  the  debt).  After  that  the  only  question  was  what  was 
the  event  of  the  action.  The  money  was  to  be  the  money  of 
the  creditor  if  he  succeeded  in  establishing  his  title  to  it  in  the 
action,  and  he  did  succeed  in  so  doing.  It  would  be  idle  to 
make  such  a  provision  if  the  whole  thing  was  afterwards  liable 
to  be  defeated  by  the  relation  back  of  the  title  of  the  trustee 
appointed  \mder  the  petition  of  another  creditor  to  the  act  of 
bankruptcy  committed  on  the  debtor's  simimons." 

Under  the  present  section  it  is  submitted  that  now  the 
amoimt  is  unrestricted  the  act  of  bankruptcy,  upon  failure  to 
comply  with  judgment  notice,  will  become  very  frequent,  and 
numerous  instances  will  arise  where  the  creditor  will  receive 
payment  of  his  debt  after  such  act  of  bankruptcy;  in  such  cases 
the  trustee's  title  will  not  invalidate  such  payments,  whether 
or  not  the  act  of  bankruptcy  remain  available  to  any  other 
creditor  to  found  his  petition  upon  {I),  otherwise  no  creditor 
will  be  safe  if  he  accept  payment  of  such  debt ;  and  see  defini- 
tion of  available  act  of  bankruptcy,  sec.  168. 

(t)  L.  R.  6  Ch.  at  p.  888.  Wier,  and  notwithstanding  the  de- 

{k)  12  Ch.  D.  26 ;  and  comment-  oiaion  in  Ex  parte  Jay^  L.  R.  9  Oh. 

ing  upon  ^  parU  Furher^  6  Ch.  P.  133. 

181,  as  being  contrary  to  Ex  pa/i'te  (2)  See  supra. 
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Under  the  Act  of  1869,  when  two  or  more  creditors  joined  ft  4. 
80  as  to  issue  debtor's  summons  for  the  aggregate  siun  of  50/., 
it  was  held  if  they  did  so,  thcj  must  stand  or  fall  together, 
and  that  if  a  petition  was  presented  founded  on  the  non-com- 
pUance  of  the  debtor's  siunmons  all  should  join  in  it,  and  that 
a  tender  to  one  of  his  debt  prevented  adjudication  (m).  This 
privilege  of  clubbing  together  for  the  purposes  of  the  summons 
waa  derived  from  the  Eules  of  1870,  and  not  from  the  Act,  and 
in  the  case  cited  James,  L.  J.,  said  "  he  gave  no  opinion  against 
the  power  of  the  creditors  to  do  it,  but  he  thought  it  was  very 
inconvenient  that  a  number  of  creditors  should  club  together 
to  take  out  a  debtor's  summons."  And  at  all  events  it  is  sub- 
mitted  that  there  is  now  no  authority  for  several  judgment 
creditors  to  join  together  for  the  purposes  of  this  clause,  not- 
withstanding several  creditors  may  join  for  the  purposes  of 
petitioning,  inasmuch  as  there  is  now  no  fixed  or  aggregate 
sum,  as  was  the  fact  in  the  case  of  a  debtor's  summons,  according 
to  the  Rules  of  1870,  and  no  express  authority  in  this  Act  for 
such  a  course. 

Execution  thereof  not  having  been  stayed. 

Where  it  seems  execution  has  been  stayed,  then  the  right  to  Stay  of 
proceed  under  this  clause  is  to  be  deemed  stayed  likewise.  execution. 

The  words  do  not  appear  to  be  limited  to  execution  against 
the  goods,  and  seem  to  embrace  an  execution  of  any  kind. 

Where  six  years  have  elapsed  since  the  recovery  of  the 
judgment,  execution  cannot  in  general  be  issued  without 
leave  (n). 

By  B.  S.  C.  1883,  the  following  rules,  inter  alia,  relate  to  entering 
of  judgment  and  issue  of  execution  : — 

Or.  41,  r.  3.  "  Where  any  judgment  is  pronounced  by  the  Court,  or 
a  Judge  in  Courts  the  entry  of  the  judgment  shall  be  dated  as  of  the 
day  on  which  such  judgment  is  pronounced, unless  the  Court  or  Judge 
shall  otherwifie  order,  and  the  judgment  shall  take  efTect  from  that  date. 
Provided  that  by  special  leave  of  the  Court  or  a  Judge  a  judgment  may 
be  ante-dated  or  post-dated."  Andbyr.  4/'in  all  cases  not  within  the  last 
preceding  rule  the  entering  of  judgment  shall  be  dated  as  of  Ihc  day  in 
which  the  requisite  documentsare  left  with  the  proper  officer  for  the  pur- 
pose of  such  entry,and  the  judgment  shall  take  effect  from  that  date"  (o). 

(«i)  Ez  parte  Kihble  re  OntUno,  p.  924  ;  and  37  k  8S  Vict  c.  67  ; 

L.  R.  10  CIl  378  ;  44  L.  J.  Bank,  limiting  twelve  yean  for  recoYery  of 

63  ;  JU  Andrew,  1  Ch.  D.  358  ;  45  judgment  or  charge  on  land. 
L.  J.  Bank.  57.  (o)  As  to  judgment  on  reference  to 

(r)  See  Chitty's  Archb.,  vol.  il.,  Master,  see  Or.  41 ,  r.  8. 


54  THE  BANKKUPTCY  ACT,    1883. 

§  4.  As  to  the  enforcing  of  judgments  generally,  see  Or.  42,  rr.  1  to  31 

inclusive. 

As  to  discovery  in  aid  of  execution,  Or.  42,  rr.  32  to  34. 

As  to  writs  of  ^.  fa.,  elegit,  and  sequestration,  Ord.  43,  rr.  1  to  7. 

Rule  8  of  Ord.  42  is  as  follows  : 

^  In  these  rules  the  term  ^  writ  of  execution '  shall  include  writs  of 
fieri  facias,  capias,  elegit,  and  sequestration  and  attachment,  and  all 
subsequent  writs  that  may  issue  for  giving  e£fect  thereto.  And  the 
term  '  issuing  execution  against  any  party '  shall  mean  the  issuing 
of  any  such  process  against  his  person  or  property  as  under  the  pre- 
ceding rules  of  this  order  shall  be  applicable  to  the  case." 

Rule  9.  **  Where  a  judgment  or  order  is  to  the  effect  *  that  any 
party  is  entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of 
any  condition  or  contingency,'  the  party  so  entitled  may,  upon  the 
fulfilment  of  the  condition  or  contingency,  and  demand  made  upon  the 
party,  against  whom  he  is  entitled  to  relief,  apply  to  the  Court  or  a  Judge 
for  leave  to  issue  execution  against  such  party  ;  and  the  Court  or  a 
Judge  may,  if  satisfied  that  the  right  to  relief  has  arisen  according 
to  the  terms  of  the  judgment  or  order,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  question  necessary  for 
the  determination  of  the  rights  of  the  parties  be  tried  in  any  of  the 
ways  in  which  questions  arising  in  an  action  may  be  tried.'' 

Rule  17.  "  Every  person  to  whom  any  sum  of  money  or  any  costs 
shall  be  payable  \mder  a  judgment  or  order,  shall,  so  soon  as  the  money 
or  costs  shall  be  payable,  be  entitled  to  sue  out  one  or  more  writ  or 
writs  of  fieri  facias,  or  one  or  more  writ  or  writs  of  elegit,  to  enforce 
payment  thereof,  subject  nevertheless  as  follows  : — 

*'(a.)  If  the  judgment  or  order  is  for  payment  within  a  period 
therein  mentioned,  no  such  writ  as  aforesaid  shall  be  issued  until 
after  the  expiration  of  such  period. 

"  (6.)  The  Court  or  a  Judge  may  at  or  after  the  time  of  giving  judg- 
ment or  making  an  order,  stay  execution  until  such  time  as  they 
or  he  shall  tliink  fit." 

Rule  19.  "  A  party  who  has  obtained  judgment  or  an  order,  not 
being  a  judgment  for  payment  of  money  or  costs,  or  for  the  recovery 
of  land,  may  issue  execution  in  fourteen  days,  unless  the  Court  or 
a  Judge  shall  order  execution  to  issue  at  an  earlier  or  later  date  with 
or  without  terms." 

As  to  appeals  generally,  see  Rules  of  Supreme  Court,  Order 
58  (p).    Where  it  seems  an  action  haB  been  dismissed  there 

(p)  As  to  making  application  for  L.   J.   Q.  B.    604,   C.  A. ;  and  in 

btay  to  the  Court  below,  AUojttey'  Queen's  Bench  to  a  Master,  Ooddard 

Gen.  v.  Stoansea  Improvement  Co,,  v.  Thompson,  47  L.  J.  Q.  B.  382; 

0  Ch.    D.  46,   C.   A. ;   and   as  to  as  to  the  terms  of  such  stay  pending 

notice   Ex  parte,    see  ReptMic  of  appeal,  see  Vale  r.  Oppert,  5  Ch.  D. 

Pern  V.  Wegudin,  24  W.  R.  297  ;  969  ;  Adair  v.  Young,  11  Ch,  D. 

Emma  Mining   Co.   y.    Lcxcxs,    48  13(J, 
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cannot,  strictly  speaking,  be  a  stay  of  proceedings;  for  the  Court        §  4. 
of  First  Instance  is  functus  officio^  and  can  do  nothing,  but  an 
application  can  be  made  at  once  to  the  Court  of  Appeal,  which 
in  a  proper  case  will  grant  an  injunction  to  keep  things  in 
statu  quo  pending  an  appeal  (q). 

As  to  the  stay  of  execution  in  and  appeals  from  the  County 
Courts,  reference  must  be  made  to  the  several  County  Court 
Acts  and  the  Consolidated  Rules  and  Orders  of  1875. 

Sendee  of  Notice. 

If  the  service  be  in  England  (probably  including  Wales,  but  Service  of 
not  Scotland  or  Ireland)  it  may  be  by  the  creditor  without  any  "^**^- 
leave,  but  if  elsewhere,  Le.,  out  of  the  jiuisdiction  of  the  High 
Court,  then  with  such  leave.  Although  Scotland  and  Ireland 
are,  as  to  their  Courts,  made  auxiliary  (Sect.  118),  and  provision 
is  made  for  service  of  orders  in  those  parts  of  the  kingdom 
(Sect.  117),  yet  it  seems,  without  such  leave  and  an  order  as  is 
contemplated,  a  notice  cannot  be  served  in  Scotland  or  Ireland 
by  a  creditor. 

See  Sub-sect  2  as  to  the  form  of  notice  and  the  general  rules 
as  to  service. 

It  is  presumed  service  by  a  lawfully  authorised  agent  or 
servant  of  the  creditor  would  be  sufficient  (r),  and  Sect.  142 
enables  notices  to  be  served  by  post,  but  a  debtor's  summons 
could  not  have  been  so  served. 

A  debtor's  summons  could  be  served  upon  a  foreigner  here, 
though  in  respect  of  a  debt  contracted  abroad  («) ;  but  could 
not  be  served  beyond  the  jurisdiction  of  the  Court  (t).  But 
the  present  Act  provides  for  service  out  of  the  j\irisdiction  by 
leave  of  the  Court,  and  an  extended  time  for  such  service  is 
contemplated  by  the  order  giving  leave  fixing  such  time  as  is 
reasonable  to  enable  the  debtor  to  comply  with  the  notice. 

(q)  See  Wilaon's  Jadicaturo  Acts,  Ch.  D.  191. 
3  Ed.,  p.  480  ;  and  WUstm  v.  Church,  («)  Ex  parte  Pascal  i^  Mycr,  1  Cb. 

11  CTl  D.  676,  C.   A  ;  and  M  to  D.  509. 

liay  on  appeal  to  the  House  of  LordR,  {t)  Ex  parte  O'LogKlen,  L.  R.  G 

we  The  Khedive,  5  P.  B.  1,  C.  A.  Ch.  406 ;  40  L.  J.  Dank.  28  ;   23 

(r)  As  to  aernce  by  an  aoooantani,  L.  T.  873. 
tee  Ex  parte  Furber  re  Kiny,  17 
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S4. 


Pay,  secure, 
or  compound. 


Set-off  or 
counter-claim. 


Fay  the  judgfnent  debt  in  accordance   toith  the  terms  of  the 

judgment^  or  to  secure  or  compound. 

The  present  Act  dispenses  with  the  yarious  formula  which 
it  was  necessary  for  the  creditor  to  observe,  before  he  was  en- 
titled to  resort  to  debtor's  summons,  and  the  hardship  which 
often  resulted  to  the  debtor,  owing  to  the  creditor's  right  to  pro- 
ceed concurrently  with  debtor's  summons  and  his  action  has 
ceased  to  exist. 

By  this  section,  in  the  case  of  a  debtor  served  within  the  juris- 
diction, seven  days  after  service  is  the  time  limited  within  which 
the  debtor  must  comply  with  the  requirement ;  and  if  service  is 
by  leave  out  of  the  jurisdiction,  then  within  such  time  as  is 
limited  by  the  order  giving  leave.  In  the  absence  of  any  such 
claim  or  demand  as  the  section  refers  to  the  creditor  will  be 
entitled  to  proceed  to  bankruptcy  (m).  Nothing  is  said  as  to 
a  stay  of  proceedings  for  the  purpose  of  having  a  counter- 
claim, (S^c.,  determined.  And  it  seems  that  upon  satisfying  the 
Court  of  the  existence  of  such  counter-claim,  set-off,  or  cross 
demand,  the  right  of  the  judgment  creditor  to  proceed  in  bank- 
ruptcy, and  his  right  to  require  security,  or  to  have  such  com- 
pounding from  the  debtor,  will  then  determine,  and  the  Court 
will  have  no  further  discretion  in  the  matter ;  for  the  language 
is  "  either  comply  with  the  requiremetits  of  the  notice  or  satisfy 
the  Court  that  he  has  a  counter-claim,  <kc.,"  which  dearly 
gives  an  option  to  the  debtor  to  do  one  or  the  other.  On  the 
other  hand,  upon  his  either  paying,  securing,  or  making  such 
satisfactory  composition  before  the  expiration  of  the  time 
limited,  or  by  satisfying  the  Court  that  he  haa  such  counter- 
claim, (kc,  no  act  of  bankruptcy  will  have  been  committed  {x). 

The  question  of  liability  being  now  one,  not  as  regards  the 
debtor,  but  of  the  creditor  under  the  counter-claim,  the  Act 
seems  to  recognise  the  right  of  the  debtor  to  have  such  counter- 
claim determined  and  unfettered  by  any  order  affecting  his 
status. 

Whiclh  he  cotdd  not  set  up  in  the  action. 

These  words  clearly  govern  the  context  and  regulate  the  right 
to  have  such  claim  inquired  into. 


(u)  And  Bee  Ex  parte  MarahaU  re 
Marshall,  5  Ch.  D.  873  ;  and  Ex 
ijarU  Sewell,  13  Cli.    D.    2GC ;  £« 


parte  Greener ,  15  Ch.  D.  457. 
(«)  See  Ex  parte  Wier^  9upra, 
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In  the  first  place,  is  the  Court  to  be  satisfied  of  the  validity 
of  the  claim,  set^fi^,  or  demand,  in  other  .words,  to  tiy  the 
question  of  the  right  and  liability  and  to  determine  it ;  or  only 
to  be  satisfied  of  the  bond  fide  existence  of  such  claim,  set-off, 
or  demand  %  that  is  to  say,  ascertain :  (1)  If  there  is  a  primd 
facie  claim  or  right  of  setroff  which  he  could  not  set  up  in  the 
action ;  and  (2)  Whether  it  equals  or  exceeds  the  amount 
of  the  judgment  debt  ? 

It  is  submitted  that  only  the  primd  facie  case  upon  both 
points  will  be  gone  into  by  the  Court,  and  not  to  seek  to  ascer- 
tain the  absolute  liability  and  the  amount,  and  in  analogy  to 
the  jurisdiction  formerly  exercised  under  Sect.  7  of  the  1869 
Act,  to  "  satisfy  the  Court  of  the  allegations  of  the  debtor  " 
prior  to  dismissing  the  debtor's  summons,  or  the  present  juris- 
diction exercised  by  the  Masters  under  Ord.  14  of  the  Judicature 
Act,  where  the  language  is  :  "  unless  the  defendant  by  affidavit 
or  otherwise  satisfy  the  Court  or  a  judge  that  he  has  a  good 
defence  to  the  action  on  the  merits  or  disclose  such  facts  as 
may  be  deemed  sufficient  to  entitle  him  to  defend  "  {y).  And 
it  was  held  imder  this  order  that  where  the  defendant's  affidavit 
shows  what  the  defence  is,  and  gives  reasons  for  thinking  it  is 
substantial  and  wLLl  be  sustained  by  evidence,  the  defendant 
ought  to  be  admitted  unconditionally  to  defend  (z). 

Generally  it  may  be  said  that  a  defendant  may  now  in  an 
action  set  off  or  set  up  by  way  of  counter-claim  against  the 
claims  of  the  plaintiff  any  right  or  claim,  whether  such  set- 
off or  coimtcr-claim  sound  in  damages  or  not,  but  the  Court 
or  a  judge  may,  on  the  application  of  the  plaintiff  before  trial, 
if  in  the  opinion  of  the  Coiu't  or  judge  such  set-off  or  counter- 
claim cannot  be  conveniently  disposed  of  in  the  ponding  action, 
or  ought  not  to  be  allowed,  refuse  permission  to  the  defendant 
to  avail  himself  thereof  (a).    And  a  defendant  may  now  comiter- 


§4. 


(y)  See  Shd/ordY.  Louth  Eailimif, 
A  Ex.  D.  317,  C.  A.  ;  Thxmpton  v. 
Mar^iaU,  2S  W.  B.  220,  C.  A  ;  and 
jodgment  it  was  held  ought  not  to  be 
ordered  if  defendant  can  show  a 
primd  facie  defence,  or  satisfy  the 
jadge  that  he  ought  to  be  allowed  to 
interrogate  the  plaintiff,  Harrison 
T.  BotUnhckn,  26  W.  R.  S62 ;  and 
the  existence  of  a  mere  counter-claim 
Connected  with  the  same  traosaction 


of  itself  entitled  defendant  to  defend, 
although  the  claim  of  the  plaintiff 
was  undisputed,  Anglo-Italian  Bank 
V.  Davieif  88  L.  T.  197. 

(z)  Jiunnacles  ▼.  Maquita,  1  Q.  B. 
D.  416 :  and  see  lAoycCa  Banking 
Co.  V.  Ogle,  1  Ex.  D.  262. 

(a)  See  B.  S.  0.,  Or.  19,  r.  3 ; 
see  also  s.  24,  sub-g.  3,  J.  A., 
1873. 
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S4. 


Secured 
creditor 


claim  in  the  original  action  any  relief  against  the  plaintiff  which 
he  could  formerly  have  sought  by  cross  action  at  law  or  suit 
in  equity.  So  he  may  when  sued  jointly  by  plaintiffs  by 
way  of  counter-<;laim  set  up  claims  which  he  has  against  them 
severally  (h),  or  against  assignee  of  a  chose  in  action  for  damages 
for  breach  of  contract  by  assignor  (c).  And  there  may  be  a 
coimterK^laim  against  plaintiff  and  a  third  or  new  parties  ;  but 
it  must  relate  to  the  subject  matter  of  the  original  claim,  and 
the  plaintiff  must  be  interested  in  it  ((£). 

On  the  other  hand  a  counter-<;laim  against  an  executor  in  his 
representative  capacity,  it  was  held,  could  not  be  joined  with 
claims  against  him  personally,  and  also  that  relief  by  counter- 
claim could  only  be  sought  in  respect  of  causes  of  action  which 
accrued  prior  to  the  issue  of  the  writ  (e). 

Such  claims  and  demands  against  the  judgment  creditor 
as  may  have  arisen  subsequent  to  the  judgment  would  pro- 
bably also  come  within  the  meaning  of  the  words  of  the 
section. 

It  would  seem  the  claim  or  demand  must  also  equal  or  exceed 
the  amount  of  the  judgment  debt,  so  as  to  be  available  j  if  it  is 
less  than  such  debt,  the  debtor  would  be  debarred  from  setting 
it  up  at  all  in  answer  to  the  notice,  notwithstanding  it  was  such 
a  claim  as  he  was  debarred  from  setting  up  in  the  action,  and 
would  therefore  have  to  pay,  secure,  or  compound,  to  avoid  an 
act  of  bankruptcy,  and  afiens^ards  bring  his  action  for  the 
amount  of  such  countei>claim,  set-off,  or  demand. 

Under  the  1869  Act  a  secured  creditor  was  entitled  to  sue 
out  a  debtor's  siunmons  without  valuing  or  stating  his  willing- 
ness to  give  up  the  security  (/),  and  so  probably  he  still  would 
be  entitled  to  serve  this  notice,  but  if  already  he  is  fully 
secured  it  is  not  probable  that  the  Court  would  now  require 
further  security. 


(&)  ManchuteTf  Sh^ffdd,  andlAn' 
eolmhire  BoMway  ▼.  Brooks,  2  Ex. 
D.  243. 

(e)  Young  v.  Kitchen,  3  Ex.  D. 

127. 

((2)  Padtnck  v.  SeoU,  2  Ch.  D. 
736;  TreUvan  ▼.  Bray,  1  Ch.  D. 
176 ;  ffarris  ▼.  Gamble,  6  Ch.  D. 
748 ;  Epam  t.  Buck,  L.  B.  4  Ch. 
P.  432. 


(e)  Oriffinal  Hartlepool  CoUieriei 
Co.  Y.  Oibb,  5  Ch.  D.  713 ;  but  see 
Lees  T.  Patterson,  7  Ch.  D.  866 ;  and 
Beddall  v.  Afaitland,  17  Ch.  D.  174. 
For  the  distinction  between  set-off 
and  oonnter-claim,  see  Oathereole  v. 
Smith,  7  Q.  B.  D.  626,  C.  A. 

(/)  Ex  parte  Jfauritz  re  OiUs, 
L.  R.  5  Ch.  779 ;  39  L.  J.  Bank. 
56. 
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R^aid  must  also  be  had  to  Part  7  of  this  Act,  giviiig  the  §  4. 
County  Courts  power  to  order  summary  administration  where 
the  property  does  not  exceed  in  value  300/.,  and  also  to  make 
administration  orders  in  cases  where  the  judgments  are  for 
small  sums,  and  yet  not  exceeding  in  the  aggregate  the  sum 
of  50/.,  and  for  the  liquidation  in  bankruptcy  of  such  in- 
debtedness. 

It  may  also  be  added  that  the  claim  may  also  have  been  one 
which  from  its  nature  could  not  have  been  set  up ;  as,  for  in- 
stance, such  claim  as  in  the  County  Courts  a  defendant  cannot 
set  up  for  want  of  jiuisdiction. 

By  Sect.  7,  sub-s.  4,  when  the  act  of  bankruptcy  relied  on  Dismisaal,  &c., 
is  non-compliance  with  a  bankruptcy  notice  to  pay,  secure,  or  "  P«^i*io'»- 
compound  for  a  judgment  debt,  the  Court  may,  if  it  thinks  fit, 
stay  or  dismiss  the  petition  on  the  ground  that  an  appeal  is 
pending  frx>m  the  judgment. 

(/i.)  If  the  debtor  gives  notice  to  any  of  his  creditors  Bankruptcy 
that  he  has  suspended,   or  that  he  is  about  to^^J*^^^^' 
suspend,  payment  of  his  debts. 

This  act  of  bankruptcy  is  entirely  new,  and  has  been  for  the  Notice  of 
first  time  superadded  to  the  more  formal  indication  of  a  sua-  ^^P®'**^®'^ 
pension  of  payment,  viz.,  the  filing  of  a  declaration  of  inability 
to  pay.  It  is  submitted  that  its  great  informality  (no  writing 
seems  even  to  be  required  as  evidence  of  the  fact)  will  lead  to 
a  good  deal  of  contradiction  and  dispute,  and  will  occasion 
some  degree  of  harassment  to  debtors.  It  is  not  clear  what 
will  be  deemed  sufficient  notice  of  "  suspension,"  or  "  being 
about  to  suspend,"  and  it  seems  scarcely  probable  that  a  bare 
statement  by  a  debtor  of  liis  probable  inability  to  carry  on  his 
business,  or  to  pay  his  debts,  without  more  formality,  will  in 
itself  constitute  an  act  of  bankruptcy. 

It  should  here  be  noted  that,  where  an  action  is  pending 
against  the  debtor  in  any  Court,  the  Judge  having  jurisdiction 
in  bankruptcy  has  power  to  transfer  such  action  to  his  own 
Court  And  in  addition  to  the  acts  of  bankruptcy  already 
enumerated,  Sect.  103,  dealing  with  judgment  debtor's  sum- 
monses and  the  jurisdiction  to  commit  under  the  Debtors 
Act,  1869,  has  given  power  to  the  Lord  Chancellor  to  transfer 
such  jurisdiction  to  the    Bankruptcy  Court,   including    the 
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4,  0.  County  Courts  exercising  bankruptcy  jurisdiction,  though  the 
amount  exceed  50/.,  and  enables  all  such  Courts,  with  the 
consent  of  the  creditor,  to  make  a  "  receiving  order  *'  against 
the  debtor,  and  the  debtor  is  to  be  deemed  to  have  conn- 
mitted  an  act  of  hanhniptcy  at  the  time  the  receiving  order 
is  made. 

An  act  of  bankruptcy  may  also  in  a  sense  be  committed  by 
a  debtor  who  dies  insolvent,  a  creditor  being  entitled,  under 
Sect.  125,  to  present  a  petition  praying  for  an  order  of 
administration. 

As  to  judgments  for  sums  in  the  County  Courts  where  the 
total  indebtedness  does  not  exceed  50/.,  see  Sect  122. 


Form  of 
notice. 


(2.)  A  bankruptcy  notice  under  this  Act  shall  be  in  the 
prescribed  form,  and  shall  state  the  consequences  of  non- 
compliance therewith,  and  shall  be  served  in  the  prescribed 


manner. 


As  to  form  of  notice,  see  Forms. 
As  to  the  mode  of  service,  see  General  Rules. 
As  to  the  computation  of  time,  see  Sect.  141. 
As  to  service  of  notices,  see  Sect.  142. 


Jurisdiction 
to  make 
receiving 
order. 


Receiving  Order, 

6.  Subject  to  the  conditions  herein-after  specified,  if  a 
debtor  commits  an  act  of  bankruptcy  Uie  Court  may,  on  a 
bankruptcy  petition  being  presented  either  by  a  creditor 
or  by  the  debtor,  make  an  order,  in  this  Act  called  a 
receiving  order,  for  the  protection  of  the  estate. 


Protection 
of  estate. 


For  the  protection  of  the  estate. 

When  the  bill  was  first  introduced,  the  word  "  interim  "  pre- 
ceded the  word  "  protection,"  but  was  afterwards  omitted. 

A  "  receiving  order  "  is  clearly  not  tantamount  to  an  **  ad- 
judication" in  bankruptcy,  and  cannot  have  the  same  conse- 
quences as  regards  the  rights  and  obligations  of  individuals, 
and  has  only  the  effect  of  vesting  the  estate  in  the  receiver  for 
"protection,"  and  although  the  word  "interim"  is  not  em- 
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ployed,  it  seems  the  effect  will  be  just  as  if  the  word  had  been        §  6. 
U8ed(^). 

The  receiying  order  is  to  be  made  at  the  hearing  (or  any 
adjournment  of  such  hearing)  of  the  petition,  and  whether  the 
petition  be  by  a  creditor  or  the  debtor  himself. 

Where  the  petition  is  by  the  creditor,  the  Court  has  a  discre- 
tion, but  where  the  petition  is  by  the  debtor,  the  Court  should 
at  once  make  the  receiving  order,  the  debtor's  petition  itself, 
without  any  prior  declaration  of  inability  to  pay,  being  a  suffi- 
cient act  of  bankruptcy  for  that  purpose  (h).  And  when  once 
presented,  such  petition  cannot  be  withdrawn  without  leave. 

Having  regard  to  the  history  of  former  Bankruptcy  Acts,  no 
doubt  the  debtor's  petition  will  be  the  most  frequent  act  of 
bankruptcy  upon  which  "  receiving  orders  "  will  be  groimded, 
and  corresponding  to  the  filing  of  a  petition  for  liquidation 
under  the  1869  Act,  particularly  as  it  seems  the  creditor's 
rights  will  be  as  extensive  under  a  debtor's  petition  as  under  a 
creditor's  petition  (t). 

As  to  the  appointment  of  the  official  receiver,  both  before 
and  after  the  order  is  made,  see  notes  to  Sects.  9,  10,  and  11. 

As  to  the  status  of  the  official  receiver  under  the  receiving 
order,  see  notes  to  Sect.  68. 

Under  the  Act  of  1861  (k),  when  the  debtor's  petition  was  History  of 
filed,  and  from  that  time,  and  also  when  a  creditor's  petition  ^^^^^^  '^^^• 
was  presented  (but  in  that  case  only  from  and  after  adjudica- 
tion), the  bankrupt  personally,  and  all  his  estate  and  effects, 
became  from  such  respective  times  subject  to  the  law  of  bank- 
ruptcy. But  the  same  Act  (/),  adopting  the  provisions  of  the 
Bankruptcy  (Scotland)  Act  of  1866  (19  &  20  Vict,  c  77,  ss.  35— 
40),  gave  the  creditors  power,  at  the  first  meeting  of  creditors, 
and  after  adjudication,  to  resolve  to  wind  up  under  a  deed  of 
arrangement  or  composition.  Such  resolutions  were  afterwards 
reported  to  the  Court,  and  the  Court  confirmed  them  or  other- 
wise, and  in  the  meantime  the  bankruptcy  remained,  as  it 
were,  in  suspense,  and  when  the  resolutions  were  not  approved, 
the  bankruptcy  could  be  resumed  :  in  the  meanwhile  the  bank- 

(7)  See  Ex  parU  PostnuuUr-Oen,  nsed.    The  section  is  taken  from  86 

rt  Bonkam,  10  Ch.  D.  505  ;  48  L.  J.  of  the  Act  of  1861. 
Bank.  84  ;  and  see  s.  70,  cl.  (a).  (t)  See  s.  48,  relation  back. 

{k)  See  8.  8.     The  Ungoage  of  the  {k)  Ss.  86,  87. 

•ection    is    imperative,    *' shall"    is  {I)  S.  1S5,  et  ieq. 
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§  5.  rapt  remained  under  the  control  of  the  Court,  and  otherwise 
the  bankruptcy  could  be  annulled.  There  were  likewise  (m) 
other  provisions  enabling  the  debtor  to  enter  into  a  trust  com- 
position, or  inspectorship  deed,  with  his  creditors  (and  in  lieu 
of  the  provisions  in  Sects.  224 — 229  of  the  Act  of  1849  as  to 
arrangements).  Such  deeds  were  under  the  control  of  the 
Court,  and  after  their  due  registration,  protection  was  afforded 
to  the  debtor  and  his  estate ;  and  the  jurisdiction  of  the  Court 
was  thereafter,  as  to  the  rights  and  liabilities  of  the  parties,  the 
same  as  if  the  debtor  had  been  adjudged  bankrupt ;  and  the 
trustees  of  such  deeds  stood  in  the  same  relation  to  the  credi- 
tors as  the  creditors'  assignee  did  in  a  bankruptcy.  In  the  one 
case  there  was  a  change  from  bankruptcy  to  arrangement ;  in 
the  other  case  there  was,  in  effect,  administration  without 
initiating  bankruptcy  proceedings. 

The  whole  of  these  proceedings  were  superseded  by  the  Act 
of  1869,  which,  by  Sect.  28,  gave  the  creditors  power  to  accept 
a  scheme  of  arrangement  after  baukmptcy  had  taken  place, 
and  also  by  Sects.  125  and  126,  enabled  the  debtor  to  in- 
stitute proceedings  for  or  towards  arrangement  or  composi- 
tion with  his  creditors  by  his  own  petition,  with  the  ultimate 
result  that  if  only  an  arrangement  was  resolved  upon,  his 
position  was  little  other  than  bankruptcy,  and  a  trustee  was 
appointed;  but  if  a  composition  was  accepted  and  confirmed 
and  carried  out  he  became  (with  certain  exceptions)  free  from 
the  control  of  the  Court  and  discharged  from  his  liabilities. 
Effect  of  ro-'  The  present  Act  has  taken  an  entirely  new  departure,  and, 
cciying  order,  instead  of  requiring  immediate  adjudication  in  a  bankruptcy, 
establishes  the  "  receiving  order"  as  the  earliest  stage,  and 
postpones  "  adjudication  "  or  actual  bankruptcy  to  a  later 
stage,  so  as  to  make  such  adjudication  depend  upon  certain 
contingencies  or  events,  and  as  the  ultimate  resource  of  tho 
creditor  (n),  and  alike  in  the  case  both  of  the  debtor's  petition 
and  the  creditor's  petition,  but  still  retains  the  power  of 
the  creditors  to  resolve  upon  bankruptcy  at  the  first  meeting 
and  in  the  first  instance,  and  if  desired  afterwards  to  accept  a 
composition  (o).  It  remains  to  be  seen  how  these  provisions 
(chiefly  having  regard  to  the  fact  that  some  of  the  most  im- 
portant steps  are  in  the  meantime  to  be  taken,  as  for  instance, 

(m)  S.  192,  et  teq,  (o)  See  s.  23. 

(n)  See  b.  18. 
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the  first  meeting  of  the  creditors  and  the  public  examination      §§  5,  6. 
of  the  debtor (/?)),  will  operate;  but  the  intention  would 
appear  to  be  on  the  one  hand  to  afford  the  creditors  the 
opportunity  of  investigation,  and,  if  desirable,  of  compounding 
without  the  incidence  of  a  bankruptcy  (g),  and  on  the  other  hand, 
to  keep  within  the  Court  an  efficient  and  exact  control  of  the 
assets  pending  such  investigation  or  ultimate  acceptance  of  a 
composition  (r).      At    the    same    time  a   "  receiving  order," 
though  in  effect  not  tantamount  to  bankruptcy,  is  for  many 
purposes  substituted  for  '*  adjudication,"  as  for  instance,  imder 
Sect.   9,    even  prior  to  actual  bankruptcy,  to  suspend   the 
remedies  of  creditors  against  the  person  and  property  of  the 
debtor,  to  afford  a  right  to  examine  the  debtor  («),  to  arrest  and 
to  imprison  him  {t),  and  to  examine  third  parties  (u).     It  like- 
wise operates  o&  the  foundation  for  notice  to  third  parties  of 
an  act  of  bankruptcy  (x)  as  the  period  for  limiting  the  rights  of 
execution  by  seizure  and  sale  (y),  and  for  notice  to  the  sheriff  (z), 
and  for  limiting  the  protection  of  band  fidt  payments  and 
transactions  (a). 

It  is  to  be  observed  that  the  word  used  is  "  may  "  make  an  Diacreiioiiary 
order,  &c.,  not  the  word  "  shall "  as  in  the  case  of  adjudication  l*^®^' 
imder  Sect.  20  of  this  Act,  and  Sect.  8  of  the  Act  of  1869. 
Under  the  latter  Act,  where  the  requisites  in  that  behalf  were 
made  out,  and  in  the  absence  of  either  firaud  or  an  inequitable 
use  of  the  proceedings,  the  creditor  was-  entitled  to  adjudica- 
tion, €x  debilo  Justiiiw  (6).  And  where  there  was  once  a  simple 
adjudication,  without  stay  of  the  bankruptcy,  the  Court  had 
no  power  afterwards  to  register  a  composition  resolution  (c). 
But  now  it  would  seem  that  notwithstanding  the  proof  of  cdl 
requisites  under  this  Act,  the  Court  has  still  a  discretion  as  to 
making  the  receiving  order. 

6.  (1.)  A  creditor  shall  not  be  entitled  to  present  a  Bankruptcy 
bankruptcy  petition  against  a  debtor  unless —  ^^^  ^^^^*  *'  ^' 

(p)  8b.  15,  17.  (0  S.  46,  par.  1. 

[q)  8.  18.  (a)  8.  49. 

(r)  8. 18,  par.  11.  (ft)  See  Ex  parte  Oaxlon  re  Clax- 

(«)  8.  24.  ton,   L.  R.  7  Ch.    532  ;    41  L.  J. 

{<)  8.  25.  Bank.  56  ;  Ex  parte  McCallock  re 

(«)  8.  27.  McCidloch,  14  Ch.  D.  716. 

(x)  Ss,  87,  38.  (c)  ^  Stanley,   ex  parte  Mill- 

(y)  a  45.  Vfard,  16  Cb.  D.  266. 
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§  6'  (a).  The  debt  owing  by  the  debtor  to  the  petitioning 

creditor,  or,  if  two  or  more  creditors  join  in  the 
petition,  the  aggregate  amount  of  debts  owing  to 
the  several  petitioning  creditors,  amounts  to  fifty 
pounds,  and 
(fc.)  The  debt  is  a  liquidated  sum,  payable  either  im- 
mediately or  at  some  certain  future  time,  and 
(c.)  The  act  of  bankruptcy  on  which  the  petition  is 
grounded  has  occurred  witliin  tliree  months  before 
the  presentation  of  the  petition,  and 
(d.)  The  debtor  is  domiciled  in  England,  or,  within  a 
year  before  the   date  of  tlie  presentation  of  the 
petition,  has  ordinarily  resided  or  had  a  dw^elling- 
house  or  place  of  business  in  England. 
(2.)  If  the  petitioning  creditor  is  a  secured  creditor, 
he  must,  in  his  petition,  either  state  that  he  is  willing 
to  give  up  his  security  for  the  benefit  of  the  creditors  in 
the  event  of  the  debtor  being  adjudged  bankrupt,  or  give 
an  estimate  of  the  value  of  his  security.     In  the  latter 
case,  he  may  be  admitted  as  a  petitioning  creditor  to  the 
extent  of  the  balance  of  tlie  debt  due  to  him,  after  deduct- 
ing the  value  so  estimated  in  the  same  manner  as  if  he 
were  an  unsecured  creditor. 

Petitioning  Creditor's  Debt 

Joint  petition.  Clause  "  a"  requiring  the  debt,  or  aggregate  of  debts,  to  he 
the  sum  of  60/.,  has  effected  no  change  in  the  law.  So  two  or 
more  creditors  may,  as  they  formerly  might,  join  together  so 
as  to  petition. 

Whoever  by  law  is  entitled  to  recover  the  debt  will,  as  a 
general  rule,  be  entitled  to  petition  for  a  receiving  order ;  but 
where  creditors  combine  for  the  purposes  of  petitioning  they 
must  stand  or  fall  together,  so  that  if  a  petition  could  bo  dis- 
missed as  to  one  it  can  be  dismissed  as  to  all  ((;?).     Where,  how- 

id)  £xparU  KihUe  re  Ondow,  L  E.  10  Ch.  373. 
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equity. 


ever,  there  haa  been  tender  of  the  debt  to  one,  adjudication        |  6. 
may  still  follow  (f).  ^~ 

A  petitioning  creditor's  debt  was  formerly  required  to  be  not  Debt  due  in 
only  a  legal  debt  but  also  a  valid  and  subsisting  debt  both  at  |^^.^^ 
law  and  in  equity  (/),  in  fact  a  debt  which  the  creditor  was 
entitled,  according  to  the  rules  both  of  law  and  equity,  to 
recoTer(^),  and  it  was  necessary  to  be  a  legal  and  not  merely 
an  equitable  debt  (A).  The  Bankruptcy  Act,  1869  (t),  by  express 
words  required  that  the  sum  should  be  due  at  law  or  in  equity, 
so  that  after  that  Act  came  into  force  either  an  equitable  debt 
or  a  l^al  debt  was  sufficient,  but  if  the  latter,  it  must  still 
have  been  such  a  legal  debt  as  the  Court  of  Equity  would  not 
restrain  (k). 

The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66,  ss.  24,  25), 
rendered  these  distinctions  unnecessary  by  the  fusion  of  law 
and  equity,  and  the  assimilation  of  the  rules  which  such  fusion 
effected.  And  in  the  present  Act,  by  this  section,  the  distinc- 
tion ceases  to  be  recognised  at  all. 

^Vhe^e  also  the  debt  or  demand  is  one  mcapable  of  proof  in 
bankruptcy,  as  from  its  nature,  it  will  not  support  a  petition. 
So,  also,  where  the  creditor  has  notice  of  an  act  of  bankruptcy 
prior  to  the  debt  or  liability  being  contracted  (/).  The  debt 
must  formerly  also  have  been  in  existence  at  the  time  the 
act  of  bankruptcy  was  committed  (m).  It  was  held  it  need 
not  have  been  due  to  the  petitioning  creditor  as  of  right  at 
that  time  (mm).  And  the  equitable  assignee  of  a  debt  may 
petition  without  joining  the  assignor's  name  (»).•  So  also  the 
drawer  of  a  bill,  who  had  taken  it  up  after  an  act  of  bank- 
mptcy  was  committed  by  the  acceptor,  but  before  adjudication, 


(«)  iZe  Andrew,  L.  B.  1  Ch.  D. 
358. 

(/)  WaUon  T.  ffumphretff  10 
Exch.  787. 

ig)  Parke,  R,  If  ope  v.  Meek,  10 
Ezeh.  842. 

{h)  &  parte  Ha'K0tom€,  Mont. 
132. 

(4  8.  6. 

{ft)  Ex  parte  Cooper  re  Baillie,  20 
Bq,  762  ;  82  L.  T.  N.  &  780. 

(Q  8.  87,  inb-i.  8 ;  and  see  £!» 
parte  Muirhead,  2  Ch.  D.  22. 


(m)  Ex  parte  Sadler  re  Whelan, 
48  L.  J.  Bank.  43 ;  39  L.  T.  361. 

(mm)  Mon  t.  Smith,  1  Camp. 
489 ;  Exparte  Thomas,  1  Atk.  73 ;  in 
which  it  waB  held  that  a  bill  of  ex- 
change need  not  hare  been  vested 
iii  the  petitioner  at  the  time  the  act 
of  bankruptcy  was  committed  if  it 
was  accepted  prior  thereto  ;  and  see 
Ex  parte  Hayward  re  Hayward, 
L.  B.  6  Ch.  548. 

(n)  Ex  parte  Cooper  re  Baillie^ 
iupra. 
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was  held  a  good  petitioning  creditor  (o).  And  a  debt  which 
had  been  proved  under  a  former  adjudication  was  held  a  good 
petitioning  creditor's  debt  for  a  second  adjudication  (/>).  The 
present  Act,  Sect  43,  in  its  final  words  provides  that  no  bank- 
ruptcy petition,  receiving  order,  or  adjudication  shall  be 
rendered  invalid  by  reason  of  any  act  of  bankruptcy  anterior  to 
the  debt  of  the  petitioning  creditor.  The  debt  must  continue 
to  exist  down  to  the  date  of  the  receiving  order,  and  perhaps 
even  to  the  date  of  the  adjudication  as  under  the  Act  of 
1869  (q).  But  where  the  adjudication  took  place  upon  a  debt 
which  cotdd  not  afterwards  be  substantiated,  it  was  held  the 
Court  could  not  annul  the  bankruptcy,  as  the  debtor's  remedy 
was  only  by  appeal  within  twenty-one  days  from  the  date  of 
the  adjudication  (r). 

There  must  be  a  consideration  for  the  debt,  and  the  Court 
can  even  go  behind  the  judgment  to  enquire  into  such  considera- 
tion («) ;  the  debt  must  not  be  statute  barred  (^),  and  must  also 
be  a  liquidated  debt  (tt). 


FetUiming  Creditor* 

Corporations.  Sect.  148,  for  the  purposes  of  the  Act,  enables  a  corporation 
to  act  by  any  of  its  officers  authorized  in  that  behalf  under  the 
seal  of  the  corporation  («). 

It  was  held  that  a  company  being  wound  up  could  obtain 
adjudication  against  one  of  its  members  in  respect  of  calls  (x). 
A  company,  likewise,  might  petition  against  one  of  its  share- 
holders whenever  the  debt  was  such  that  he  could  be  sued  (y). 
Joint  creditoiB.      When  there  are  joint  creditors  all  must  join  in  the  petition  (2). 

.  By  Sect.  148  also,  a  firm  may  act  by  any  of  its  members,  and 


(o)  Ex  parte  Cynu  re  Sroadridge, 
L.  R.  5  Ch.  176  ;  21  L.  T.  664 ; 
S.  P,  Dinghy  ▼.  Mallison,  8  Dongl. 
333. 

(p)  Ex  parte  Widandf  L.  R.  5 
Ch.  496 ;  39  L.  J.  Bank.  46. 

{q)  Ex  parte  Hammond  re  JTam^ 
mond,  L.  R.  16  Eq.  614  ;  but  see 
infra  at  p.  73. 

(r)  Ejy  parte  French  vt  Trvm^  52 
L.  J.  Ch.  48 ;  47  L.  T.  339  ;  follow- 
ing Bevdl  y,\Blake,  L.'r.  7  C.  P.  300. 

(5)  Ex  parte  KHible  re  Onslow, 
iupra  ;  Ex  parie  Kogeri  re  Rogcrf^ 


15  Ch.  D.  207  ;  Thacker  v.  Hardy, 
4  Q.  B.  D.  686. 

(0  Ex  parte  Tynte  re  Tynie,  15 
Ch.  D.  125. 

(«)  Ex  parte  Ward  re  Ward,  31 
W.  R.  112 ;  47  L.  T.  106  ;  and  Ex 
parte  Eeynolds,  47  L.  T.  448. 

(u)  And  see  Ee  CaUhrop,  L.  R. 
3  Ch.  252 ;  37  L.  J.  Bank.  17. 

(x)  25  &  26  Vict  c  89, 8.  75  ;  and 
Ex  parte  Hall,  Mon.  &  Ch.  365. 

{y)  See  Lindley  on  Partnership. 

(z)  Brickland  v.  Hewtome,  1  Camp. 
474. 
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therefore  one  member  of  a  firm  may  petition,  but  in  such  a  case  §  9, 
it  must  be  on  behalf  of  and  in  the  name  of  the  firm,  and  must 
be  signed  by  the  individual  partner  as  for  himself  and  copart- 
ner. And  any  creditor  whose  debt  is  sufficient  to  entitle  him 
to  present  a  bankruptcy  petition  against  all  the  partners  of  a 
firm,  may  present  a  petition  against  any  one  or  more  partners 
of  the  firm  without  including  the  others  (a).  Where,  also,  the 
bankrupt  is  a  joint  contractor,  such  other  person  or  persons 
may  be  sued  without  the  joinder  of  the  bankrupt  (6). 

The  Court  has  also  by  Sect.  106  power  to  consolidate  two  or 
more  bankruptcy  petitions  against  the  same  debtor,  or  t^ainst 
debtors  being  members  of  the  same  partnership  (c). 

A  husband  cannot  petition  alone  in  respect  of  a  debt  partly  Husband  and 
due  to  him  in  his  own  right  and  partly  due  to  his  wife  dum  ^*  *' 
9ola  (d).    Nor  in  respect  of  a  debt  due  to  her  as  executrix  or 
administratrix  («),  and  in  such  a  case  she  formerly  had  to  join 
in  the  petition,  nor  could  she  as  executrix  petition  solely  and 
without  her  husband  (/).     Whenever  a  married  woman,  how- 
ever, had  the  right  to  sue  as  a  feme  Bole^  as,  for  instance,  when 
judicially  separated  from  her  husband,  or  having  a  protection 
order,  or  as  a  separate  trader  in  London,  or  where  he  was  civilly 
dead,  she  could  petition.    Under  the  Married  Women's  Property 
Act  of  1870  also,  in  certain  cases  the  wife  was  enabled  to  sue  in 
her  own  name,  and  where  in  such  cases  she  might  sue  she  also 
might  petition.   And  now  the  rights  of  married  women,  whether 
married  before  or  after  the  1st  January,  1883,  will  be  regulated 
by  the  provisions  of  the  Married  Women's    Property    Act, 
1882  (<7),  which,  as  regards  the  separate  estate  of  a  married 
woman,  places  her  in  all  respects  in  the  position  of  a  feme  sole^ 
and  enables  her  ''  in  her  own  name  against  all  persons  whom- 
soever, including  her  husband,  to  have  the  same  civil  remedies 
for  the  protection  and  security  of  her  own  separate  property  as 


{a)  S.  110.  The  Coart  may  also 
dismiss  the  petition  as  to  one  or 
m<we  raspondents  withoat  prejudice 
to  the  effect  of  the  petition  as  against 
the  others.     S.  111. 

(&)  8. 114. 

\c)  Under  the  1869  Act,  it  was 
held  there  could  be  consolidation 
before  adjndientioa  or  separate  peti- 
tion against  one  partner  with  bank* 
mrtey    proceedings    by   the    same 


creditor  against  the  fiim  ;  Ex  parte 
MacKcnzie  re  HeUiiBcUj  L.  R.  20  Eq. 
758  ;  44  L.  J.  Bank.  117. 

(d)  Rumtey  v.  Oeorge,  2  Rose,  108. 

{e)  Master  t.  Vinter,  Davies,  222. 

(/)  ExparU  Mogg,  2  GL  &  J.  897 ; 
but  see  now  Married  Womcn*s  Pro* 
perty  Acty  1882,  s.  18,  which  enables 
a  married  woman  executrix,  &c.,  to 
sue  and  be  sued. 

kg)  S.  12. 

Y  2 
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Infants. 


Execnton. 


if  such  iproperty  belonged  to  her  as  a  feme  sole,  and  except  as 
aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other 
for  a  tort"  The  effect  of  this  enactment,  it  is  submitted,  will 
be  that  the  wife  will  be  entitled  to  x)etition  in  all  cases  where 
the  subject  matter  is  separate  estate,  and  as  regards  strangers, 
even  though  the  claim  arise  out  of  a  breach  of  trust  (h).  And 
as  regards  her  husband  also,  she  may  petition  for  a  receiving 
order  in  respect  of  a  debt  due  to  her  as  her  separate  estate,  but 
the  right  of  the  wife  after  adjudication  of  the  husband  will 
become  subject  to  Sect  3  of  the  same  Act ;  and  if  loans  be  made 
to  the  husband  for  the  purpose  of  any  trade  or  business  carried 
on  by  him  or  otherwise,  they  are  to  be  treated  as  assets  of  his 
estate  imder  reservation  of  her  claim  to  a  dividend  after  all 
other  claims  for  value  have  been  satisfied. 

On  the  other  hand,  it  does  not  appear  that  a  husband  can 
have  any  remedy  against  the  wife  which  he  had  not  before,  and 
therefore,  as  in  law  in  other  respects  they  are  as  one  person,  he 
cannot,  even  as  regards  an  indebtedness  of  the  wife,  it  is  sub- 
mitted, petition  against  her.  The  language  of  Sect  12  of  the 
Act  of  1882,  while  it  speaks  of  husband  and  wife  being  "com- 
petent to  give  evidence  against  each  other,''  has  not  in  any 
sense  given  a  mutual  remedy  to  husband  and  wife,  but  he  can, 
it  seems,  under  Sects.  13  and  14  of  the  Married  Women's 
Property  Act,  1882,  claim  repayment  from  his  wife  out  of  her 
separate  property,  that  is  to  say,  he  can  claim  to  be  re- 
funded (t). 

An  infant,  it  was  held,  could  not  petition,  inasmuch  as  he 
was  unable  to  enter  into  the  bond  that  was  formerly  necessary. 
And  if  one  of  several  petitioners  was  an  infant,  and  a  separate 
creditor,  the  commission  could  not  be  supported  (k).  Although 
the  reason  which  prevented  an  infidnt  petitioning  no  longer  exists, 
it  seems  very  doubtfid  if  he  could  be  a  petitioning  creditor,  but 
it  is  difficult  to  see  why  an  infant  cestvi  que  trust  should  not  be 
able  to  petition  against  his  trustee  in  respect  of  a  debt  arising 
from  a  broach  of  trust  which  is  now  a  provable  debt. 

One  of  Bcvcral  executors  may  petition  on  a  debt  due  to  the 


(h)  See  B.  38,  snb-s.  1. 

(/)  The  remedy  giyen  to  the  hus- 
bftncl  by  B.  16  of  the  Married  Women's 
Property  Act,  1882,  is  restricted  to  a 
criminal  remedy,  and  only  under  s. 
17,  it  seems,  may  the  husband  pro- 


ceed, that  is,  by  snmmaiy  way  on 
application  to  a  Jndge,  &c.,  as  directed 
in  the  section. 

(k)  Ex  parte  Barrow,  3  Yes.  554  ; 
JSx  parte  Morton,  Back.  42;  £x 
jnrtc  PoUij  1  Mont.  D.  ft  D.  331. 
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testator  (Oi  and  even  before  probate  has  been  obtained  (m),  but        I  6. 
he  must  obtain  probate  prior  to  adjudication  (»).  . 

So  also,  a  trustee  can  petition,   provided  he  obtains  the  Tnuteei. 
concurrence  of  the  cestui  que  trusty  and  imless  the  trustee  has 
established  the  legal  validity  of  his  debt  at  law  (o). 

It  has  been  held  that  a  solicitor  may  petition  on  the  amoimt  Solicitors. 
of  his  bill  before  it  is  taxed,  but' subject  to  the  right  of  any 
creditor  to  tax,  provided  the  bankrupt  himself  might  have  done 
so  at  the  time  of  the  bankruptcy  (/;). 

So  a  factor  who  has  sold  goods  in  his  own  name  without  a  Factors. 
dd  credere  commission  may  petition  against  the  purchaser,  and 
alUiough  he  have  communicated  the  name  of  his  principal,  but 
he  cannot  so  petition  if  his  principal  has  agreed  to  consider 
the  purchaser  as  his  debtor  (^ ). 

An  alien  can  petition  as  a  creditor  when  he  can  sue  for  the  AUens. 
debt,  but  a  commission  founded  on  the  petition  of  a  British 
subject  resident  here  for  a  debt  due  to  himself  and  partners,  aLso 
British  subjects,  but  resident  and  carrying  on  trade  in  an 
enemy's  country,  has  been  held  to  be  bad  (r). 

Trustees  of  bankrupts  may  also  petition  in  respect  of  debts  Trustees  of 
due  to  the  bankrupt  estate  («).  ^   "^ 

An  tmcertificated  bankrupt  Wiis  formerly  entitled  to  bring  an  Undischarged 
action  in  respect  of  a  debt  declared  due  since  the  fiat,  if  his  «"*"^P**- 
assignees  did  not  interfere,  but  he  could  not,  it  seems,  have 
petitioned  without  their  consent  (/).  But  under  the  Act  of 
1869,  a  dischai^ed  bankrupt,  although  the  bankruptcy  was 
not  closed,  was  entitled  to  petition  (u) ;  but  if  the  bankruptcy 
was  closed,  though  the  bankrupt  w^as  not  discharged,  the 
bankrupt  might  also  exercise  his  rights  in  respect  of  after 
acquired  property  (x). 


[l)  TVttiwre  r.  JoneSf  1  Selw.  N. 
P.  265. 

(»)  £x  parU  Paddy,  3  Madd. 
241  ;  Bock.  286. 

[n]    Rogers   t.   James,   7  Taunt. 

147. 

(o)  ExparU  Gray,  4  D.  &C.  778 ; 
and  see  Ex  parte  Dubois,  1  Cox,  810, 
as  to  proof. 

(p)  Ex  parte  Prideaux,  1  GL  & 
J.  38  ;  and  if  reduced  on  taxation 
bdov  the  proper  sum,  the  adjudica- 
tion eoold  be  annulled  ;  Ex  parte 
Ford,  3  Dea.  494. 


(q)  Sadler  r.  Leigh,  4  Camp. 
195. 

(r)  M'Connell  y.  IlecUn-,  3  B.  & 
P.  US. 

(s)  Ex  parte  Blahey,  1  GI.  k  J. 
197,  and  s.  56  ;  and  also  the  official 
receiver  when  acting  as  trustee,  s. 
70. 

(t)  Ex  parte  Rohinson,  Mon.  k 
McA.  44. 

(u)  Ehhs  ▼.  BindnoU,  L.  R.  10 
Gb.  479. 

{x)  Ex  parte  Tinlrr  re  France, 
L.  B.  9  Ch.  716;  and  Ex  parU 
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Maldfidc 
petitions. 


Liquidated 
debt. 


Certainty  of 
time  when 
payable. 


Under  this  Act  his  right  will  depend  on  the  order  either 
granting  or  limiting  his  discharge. 

It  may  also  be  added,  that  wherever  the  creditor  has  himself 
been  privy  to  the  act  of  bankruptcy  on  which  he  relies,  he 
cannot  petition  (y).  And  it  has  been  held,  that  where  the  Court 
sees  that  a  petition  has  been  filed  for  some  improper  motive, 
and  not  with  a  bond  fide  intention  of  obtaining  adjudication, 
but  only  to  put  pressure  on  the  debtor,  it  can  refuse  to  order 
adjudication  (e). 

LifjuviaUd  and  payahle  either  immediateljf  or  cU  some  certain 

future  time. 

The  debt  must  be  liquidated.  And  see  Sect.  37  as  to  the 
description  of  debts  provable  in  bankruptcy.  So  it  was  held 
that  a  verdict  for  damages  for  a  tort  did  not,  before  judgment, 
constitute  a  sufficient  debt  (a).  Neither  will  a  claim  to 
damages  against  a  co-respondent  in  a  divorce  case,  ordered  to 
be  paid  into  Court,  constitute  a  good  debt. 

The  debt,  although  due,  may,  according  to  the  above  words, 
be  not  yet  payable.  It  seems  that  prior  to  5  Geo.  II.  c.  30, 
s.  22,  a  debt  payable  infuturo  was  not  sufficient  to  support  a 
petition,  but  that  Act  enabled  creditors  upon  bills,  notes,  bonds, 
and  other  personal  securities,  for  moneys  payable  at  a  future 
day,  to  issue  a  commission  before  the  day  for  such  payment 
arrived.  The  Act  6  Geo.  IV.  c.  16,  s.  15,  extended  this  prin- 
ciple to  any  debts  presently  due,  though  not  payable  until  a 
future  day.  Subsequent  Acts  recognised  a  similar  principle, 
but  the  Act  of  1869  contained  no  similar  provision  enabling  a 
creditor  for  valuable  consideration  for  a  sum  payable  at  a 
certain  time  not  arrived,  when  the  act  of  bankruptcy  was  com- 
mitted, to  petition  whether  such  creditor  was  secured  or  other- 
wise, and  the  word  "  due  "  used  in  that  Act  meant  payable  (b).  So 


Wahiwright  re  Wainwright,  19  Ch. 
D.  140 ;  51  L.  J.  Ch.  67 ;  and  see 
as  to  discharge  of  debtor,  as.  28  &  30 
of  the  present  Act. 

(y)  Ex  parte  Shaw,  1  Madd.  598  ; 
and  Ex  parte  Bunn,  3  Dea.  119. 

(z)  Ex  parte  Orlffin  re  Adam»,  12 
Ch.  D.  480. 

(a)  Ex  parte  Charlei,  16  Yes. 
256;    14  East,   197.    See  iJso  Ex 


jmrte  Broadhurtt,  22  L.  J.  Bank. 
21  ;  Owen  v.  Rouih,  23  L.  J.  C.  P. 
105 ;  Johnton  t.  Diamond ,  24 
L.  J.  Bx.  217. 

(5)  Ex  parte  Start  re  Pearcg, 
L.  B.  13  Eq.  309  ;  41  L.  J.  Bank. 
12 ;  in  which  Bacon,  C.  J.,  said 
the  Act  of  1869  had  swept  ftwi^  the 
existing  law  on  the  subject. 
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where,  in  the  case  citody  S.  &  Co.  had  supplied  goods  to  P.,  but        f  6- 

at  the  time  of  their  petition  against  P.  the  sum  actually  due 
and  payable  was  only  £49  12«.  lid,  the  balance  having  been 
supplied  on  two  months'  credit,  which  had  not  expired  at  the 
time  of  the  petition,  the  debt  was  held  insufficient. 

Now  the  law  has  been  restored  to  its  former  condition,  and 
such  a  claim  as  the  one  above  would  support  a  petition. 

But  there  must  be  no  indefiniteness  as  regards  the  time  for 
payment  It  must  be  '^  certain,"  that  is  to  say,  fixed  and  ascer- 
tained, having  regard  to  the  original  contract  itself,  the  effect 
of  the  act  of  bankruptcy  being  to  accelerate  a  payment  w^hich 
otherwise  was  not  enforceable  until  after  the  expiration  of  the 
time  limited.  It  may  be  doubted  whether  payment  depending 
upon  a  contingency,  or  the  happening  of  an  event  or  condition, 
would  come  within  these  words  (c).  Although,  no  doubt,  con- 
tingent claims  are  capable  of  general  proof,  both  under  the 
1869  Act  and  the  present  Act,  formerly  such  claims  were  not, 
in  the  case  of  a  non-trader,  even  provable  (d). 

In  the  construction  of  the  56th  section  of  6  Geo.  IV.  c.  16,  a 
distinction  was  made  between  contingent  liabilities  which  may 
never  become  debts  (which  are  the  liabilities  now  generally 
provable)  and  debts  payable  on  a  contingency,  and  it  was 
therefore  held  that  only  the  latter  could  be  proved  imder  that 
Act,  and  also  under  the  Act  of  1849  (e) ;  but  the  words  of  this 
section  seem  to  exclude  all  such  debts  from  the  right  to 
petition. 

Ad  of  Bankruptcy  unthin  Tliree  Montlis, 

The  act  of  bankruptcy  upon  which  it  is  sought  to  ground  the  limit  of  act 
petition  must  have  occurred  within  three  months  before  the  pre-  ®'  l»nkraptcy. 
sentation  of  the  petition.     This  limit  has  now  been  made  con- 
sistent with  the  limit  of  time  to  which  the  trustee's  title  can 
relate  back  (see  Sect.  43). 

It  seems  that  formerly,  theoretically  the  title  of  the  assignee 
of  a  trader  related  back  to  the  date  of  any  act  of  bankruptcy, 
however  remote  it  might  have  been,  and  anterior  to  the  exist- 
ence of  the  petitioning  creditor's  debt  (/). 

{e)  See  Ist  schedule,  r.  9,  as  to  Hinton  v.  Acraman,  2  C.  B.  409  ; 

contingent  debts.  JSx  parte  Marthall  re  Pax,  1  Mont. 

{d)  And  see  Hobinson  v.  Ommau'  &  A.  145. 

ney,  21  Gh.  D.  780.  (/)  See  Eden's  Bankruptcy  Law. 

U)  See  s.   177,   1S49  Act ;   and 


7i  THE  BANKRUPTCY  ACT,  1883. 

i  6.  Both  the  6  Geo.  IV.  o.  16,  and  46  Geo,  III.  c.  135,  contained 

provisions  which  enabled  a  bond  Jide  creditor  in  respect  of  a 
debt  contracted  after  an  act  of  bankruptcy  to  prove  as  if  no 
such  act  of  bankruptcy  had  occurred,  provided  such  creditor 
had  no  notice  of  the  act  of  bankruptcy.  And  it  was  held  that 
under  the  latter  Act  a  creditor  might  prove  a  debt  contracted 
befcjre  the  bankruptcy  on  which  the  commission  issued,  but 
after  notice  of  a  prior  act  of  bankruptcy  (^).  And  also  that  the 
relation  of  the  act  of  bankruptcy  could  not  be  carried  back 
beyond  the  accruing  of  the  debt  upon  which  the  commission 
had  proceeded  (A). 

The  Act  of  1849  (t)  also  contained  a  provision  in  &vour  of 
proof  by  a  creditor  in  respect  of  a  debt  contracted  after  an  act 
of  bankruptcy  had  been  committed.  And  likewise,  by  Sect  88, 
provided  *'  that  no  person  should  be  liable  to  become  bankrupt 
by  reason  of  any  act  of  bankruptcy  committed  more  than 
twelve  months  prior  to  the  issuing  of  any  fiat  in  bankruptcy, 
or  the  filing  of  any  petition  for  adjudication  of  bankruptcy 
against  him,  and  that  no  adjudication  of  bankruptcy  should  be 
deemed  invalid  by  reason  of  any  act  of  bankruptcy  prior  to  the 
debt  of  the  petitioning  creditor,  provided  there  was  a  sufficient 
act  of  bankruptcy  subsequent  to  such  debt." 

The  Act  of  1869,  however,  whilst  by  Sect.  6  it  provided  that 
the  act  of  bankruptcy  on  which  the  adjudication  was  grounded 
should  not  have  occurred  more  than  six  montlis  before  the  pre- 
sentation of  the  petition,  at  the  same  time,  by  Sect.  11,  altered 
the  law  of  relation,  and  gave  such  relation  back  to  the  time 
when  the  act  of  bankruptcy  was  completed  on  which  the  order 
of  adjudication  was  made,  or  if  the  bankrupt  was  proved  to 
have  committed  more  acts  of  bankruptcy  than  one,  to  have 
relation  back  to,  and  to  commence  at  the  time  of,  the  first  of 
the  acts  of  bankruptcy  that  could  be  proved  to  have  been 
coaimitted  within  twelve  montlu  next  preceding  tJie  ordet'  of 
adjvdication ;  but  it  was  provided  that  there  should  be  no 
relation  to  any  prior  act  of  bankruptcy,  unless  at  the  time  of 
committing  such  prior  act  the  bankrupt  was  indebted  to  some 
creditor  in  a  sum  sufficient  to  support  a  j^etition,  and  unless  such 
debt  ivas  still  remaining  due  at  tlic  time  of  the  adjudication.     The 

{g)  Ek  parte  Bowneti,  2  Man.  k      and  Rahinson  y.    Vale,  2  B,  ft  C. 
S.  479  ;  2  Rose,  266.  762. 

[h)  Ex  pat-U  BirkeU,  2  Rose,  71 ;  {i)  S.  165, 
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effect  of  this  was  (contrary  to  the  spirit  of  the  old  bankruptcy  I  6. 
law  (k)  )  to  carry  back  the  title  of  the  trustee  to  an  act  of 
bankruptcy  not  available  as  a  ground  for  a  petition  for  adjudi- 
cation as  long  as  there  were  debts  due  and  impaid  when  the 
prior  act  of  bankruptcy  was  committed  ;  but  still  it  was  necech 
sary  that  the  petitioning  creditor's  debt  should  have  been 
created  prior  to  the  act  of  bankruptcy  upon  which  adjudication 
was  founded  (f). 

But  if  the  act  of  bankruptcy  upon  which  adjudication  was 
made  was  committed  within  such  period  of  six  months  prior  to 
the  presentation  of  the  petition,  but  adjudication  was  postponed 
until  after  the  six  months  had  elapsed,  the  adjudication  was 
still  valid  imder  Sect.  6,  that  section  and  Sect.  1 1  of  the  Act 
having  been  held  to  have  been  perfectly  distinct  (m). 

The  present  Act  has  not  only  shortened  the  time  to  three 
months  in  both  cases,  i.e.  for  adjudication  and  for  relation  of 
title  to  prior  acts  of  bankruptcy,  but  has  restored  the  law  to 
some  extent  to  its  former  state,  Sect.  43  having  a  provision 
similar  to  a  part  of  Sect.  88  of  the  1849  Act,  "  that  no  bank-  Act  of  hank- 
ruptcy  petition,  receiving  order,  or  adjudication  shall  be  to  debt, 
rendered  invalid  by  reason  of  any  act  of  bankruptcy  anterior 
to  the  debt  of  the  petitioning  creditor  "  {n) ;  but  it  has  also 
omitted  the  last  portion  of  Sect.  88,  which  was  to  this  effect, 
^  provided  there  be  a  sufficient  act  of  bankruptcy  subsequent 
to  such  debt."  So  that  it  would  seem  unnecessaiy  that  the 
petitioning  creditor's  debt  should  either  have  accrued  due  or 
been  in  existence  when  the  act  of  bankruptcy  to  which  the 
title  relates  was  committed  (o).  And  at  the  same  time  tke 
requirement  of  Sect.  11  of  the  1869  Act,  'Hhat  there  should 
be  no  relation  back  to  a  prior  act  of  bankruptcy,  unless  at  the 
time  of  such  act  of  bankruptcy  the  bankrupt  was  indebted  to 
tome  creditor  or  cred%t4>rs  in  a  sum  sufficient  to  support  a 
petition  in  bankruptcy,  and  unlesa  such  debt  or  debts  still 
remained  due  at  the  time  of  adjudication,"  have  also  been  omitted 

{k)  See  WiUiams'  Bankraptcy,  and  (n)  See  b.  48. 

AUen  r.  BonneU,  L.  R.   5  Oh.  577 ;  (o)  And  see  RcbinMon  r.    Vale,  2 

Mercer  r.   Peter$<m,   L.   &.  2  Ex.  B.  &  G.  762  ;  and  J5x  parte  (yiogh- 

304  ;  36  lb  jr.  Ex.  218.  ten,  L.  R.   6  Ch.    406 ;  Ex  parU 

(/)  Ex  parte  0*Zoghlen,  L.  R.  6  Bayward  re  ffaytoard,  L.  R.  6  Ch. 

Cb.  406.  ^46  ;  40  L.  J.  Bank.  49  ;  Cflarke  y. 

(m)  Ee  Grepe  ex  parle  Grtpe,  50  Askew,  1  Stark.  458,  note. 
L  /.  Ch.  723  ;  44  L.  T.  829. 
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p  P'  from  Sect.  43,  so  that  it  appears  that  whether  there  be  debts 
due  or  not  at  the  time  of  such  prior  act  of  bankruptcy  sufficient 
to  support  a  petition,  yet  the  title  of  the  trustee  will  relate 
back  to  such  prior  act  of  bankruptcy ;  and  although  there  was 
such  a  debt,  yet  if  dischai*ged  prior  to  adjudication,  still  the 
result  will  be  the  same. 

ruptcy  outeide  ^  *^  ^^  bankruptcy  committed  at  a  time  not  available  for 
the  limit.  making  the  receiving  order  upon,  will  now,  it  is  submitted,  be 
protected,  inasmuch  as  imder  the  Act  of  1849  a  fraudulent 
conveyance  of  a  date  not  available  as  an  act  of  bankruptcy 
through  the  lapse  of  more  than  the  time  limited  for  filing  the 
petition,  could  not  have  been  avoided  on  a  subsequent  bank- 
ruptcy (j^).  However,  if  there  was  actual  fraud  or  no  con- 
sideration or  a  fictitious  consideration,  or  where  the  deed  was 
not  intended  to  operate  according  to  its  tenor  and  effect,  or 
where  agreed  to  be  made  use  of  for  the  benefit  of  the  bank- 
rupt, or  if  it  was  a  fraudulent  preference  or  void  as  being 
obnoxious  to  the  statute  of  Elizabeth,  the  transaction  could 
formerly  be  set  aside,  though  anterior  to  twelve  months,  and 
it  is  submitted  may  still  be  set  aside,  notwithstanding  the  lapse 
of  three  months  (q).  In  Allen  v.  Bonnett,  GifFard,  L.J.,  said, 
"  According  to  Shrubsole  v.  SussamSy  and  Mercer  v.  Peterson^  not 
on  this  point  dissented  from  in  the  Exchequer  Chamber,  the 
lapse  of  twelve  months  is  fatal ;  the  contrary  was  not  decided 
in  Ex  parte  Taylor  (r),  or  Ex  parte  Sparrow  («).  This  is  the 
legitimate  consequence  of  the  88th  section  of  the  Act  of  1849, 
which  enacts  that  no  person  shall  be  liable  to  become  bank- 
rupt by  reason  of  any  act  of  bankruptcy  committed  more  than 
twelve  months  prior  to  the  issue  of  any  fiat.  It  appears  to  mo 
to  follow  from  this  section  that  where  there  is  a  deed  which 
cannot  be  set  aside  under  the  statute  of  Elizabeth  or  generally 
as  fraudulent,  including  in  the  term  a  fraudulent  preference, 
but  solely  and  only  as  being  an  act  of  bankruptcy,  the  lapse  of 
twelve  months  before  any  fiat  issues  validates  that  which 
would  otherwise  be  impeachable,  and  that  if  a  given  transac- 
tion of  this  description  cannot  be  treated  as  a  ground  for 

(^)    See  supra;   and   Alien   v.  (9)  Allen  r.  Bennett,  supra ;  and 

BonncU,  L.  E.  6  Ch.  577  ;  Mercer  y.  see  SkrubedU  y.  Suname,  16  C.  B. 

Peteraon,  L.  R.  2  fix.  SOi  ;  86  L.  J.  N.  S.  452 ;  and  12  &;  13  ^ct  c  106, 

Ex.  218,  in  which  it  was  held  that  s.  88. 
the  time  ran  from  the  date  of  the  (r)  5  D.  M.  &  G.  892. 

agreement  to  give  a  bill  of  sale.  is)  2  P.  M.  &  Q.  907. 
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domicile. 


adjudication,  it  cannot  be  treated  as  having  the  consequences        I  6. 
of  an  act  of  bankruptcy  in  any  sense  or  for  any  purpose.'*  ~^ 

Where  there  are  more  acts  of  bankruptcy  than  one,  and  the 
prior  act  was  outside  the  six  months  limit  of  Sect.  6  of  the  Act 
of  1869,  and  the  subsequent  act  of  bankruptcy  was  within  such 
limit,  and  adjudication  followed,  founded  upon  such  second 
act  of  bankruptcy,  a  payment  made  between  the  first  and 
second  acts  of  bankruptcy,  with  notice  of  the  first,  was  protected 
by  Sect.  94,  sub-sec.  5  of  the  1869  Act,  the  first  act  of  bank- 
ruptcy  not  having  been  available  at  the  time  of  the  payment  (t). 

See  notes  to  Sect  4,  sub-s.  (g),  as  to  the  payment  of  a  judg- 
ment creditor  (u). 

DmnicUe  of  Debtor, 

This  clause  or  condition  as  to  the  necessity  for  a  domicile  in  P^^V^f'^ 
England,  or  habitation  or  business  in  England  for  twelve  months 
prior  to  the  petition,  is  new  as  an    enactment.      All  aliens, 
denizens,    and   persons    naturalised    are    as  a    general    rule 
amenable  to  the  law  of  bankruptcy  equally  with  natural-bom 
subjects  {£).     Under  the  law  as  it  stood  there  was  no  jurisdic- 
tion prvmdfacU  over  a  foreigner  domiciled  and  resident  abroad, 
even  though  a  member  of  an  English  firm  trading  and  contract- 
ing debts  in  England  {y).     If,  however,  an  act  of  bankruptcy 
was  committed  here  by  a  foreigner,  he  could  have  been  adjudi- 
cated bankrupt  wherever  the  debt  was  contracted  {z).    So  a 
foreigner,  in  respect  of  a  debt  contracted  abroad,  was  allowed 
to  take  out  a  debtor's  summons  against  another  foreigner,  who 
had  been  here  and  was  served  with  the  summons,  although 
beyond  the  jurisdiction  at  the  time  the  petition  was  filed ;  but 
it  seems  if  he  had  never  been  within  the  jurisdiction,  he  would 
not  have  been  subject  to  the  bankrupt  laws,  and  if,  having 
been  within  such  jurisdiction,  he  left  without  having   com- 
mitted an  act  of  bankruptcy,  the  Court  could  not  touch  him  (a). 
It  is  apprehended  that  inasmuch  as  this  requirement  is  super- 
added, not  only  must  the  act  of  bankruptcy  now  have  been 


(I)  Ex  parU  Quxlter  re  Barnes, 
80  W.  B.  739 ;  practically  over- 
rvUBg  &  parte  TUleard  re  Bamet, 
30  W.  B.  568. 

(ii)  And  £x  parte  Wier,  and  Ex 
parte  Bouchard^  supra. 

(z)  See  Stephen's  Commentaries,  7 
ed.,  ToL  IL,  p.  161 ;  and  AUen  r. 


Cannon,  4  Bam.  &  Aid.  418. 

(jf)  Ex  parte  Blain  re  Sawers,  12 
Ch.  D.  522  ;  41  L.  T.  46. 

(z)  Ex  parte  Crispin,  L.  B.  8  Ch. 
874  ;  and  Ex  parte  Pascal  re  Myer, 
1  Ch.  D.  509 ;  45  L.  J.  Bank.  81. 

(a)  See  remarks  of  Mellish,  L.  J., 
in  Ex  parte  Pascal,  supra. 
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i  o»  committed  within  the  jurisdiction,  but  there  must  be  either 
actual  domicile  in  England,  or,  if  no  such  domicile,  then  either 
residence  or  occupation  of  a  dwelling-house  (the  word  "  had  "  is 
scarcely  explicit)  or  place  of  business  in  England  within  a  year 
before  the  date  of  the  presentation  of  the  petition. 

It  would  seem  that  however  short  the  period  of  the  residence 
or  occupation  within  the  year  it  will  be  enough,  the  word 
used  being  "  within  "  and  not  "  for  "  a  year,  &o.  It  does  not 
appear  that  he  must  actually  have  traded,  unless  the  "  having 
a  place  of  business  "  is  to  import  "carrying  on  business  "  also  (6). 
It  may  still  be  doubted  whether  the  member  of  a  firm  trading 
in  England,  and  contracting  debts  here,  who  has  no  domicile 
here,  can  be  said  quoad  such  partnership  to  have  resided  or  had 
a  place  of  business  within  the  meaning  of  these  words,  and  the 
like  doubt  would  arise  if  the  place  of  business  were  used  or 
occupied  by  an  agent,  although,  in  such  a  case,  much  no  doubt 
would  depend  upon  his  authority  (c). 

Secured  Debt, 

The  definition  of  secured  creditor  will  be  found  in  Sect.  168. 
And  as  to  what  creditors  are  deemed  secured  creditors,  see 
notes  to  Sect.  9,  "  Secured  Creditors." 

The  security  must  be  in  respect  of  the  bankrupt's  estate, 
which  is  to  be  relieved  in  favour  of  the  creditors  generally  if 
given  up,  and  not  a  mere  collateral  security.  Although  by  the 
terms  of  Rule  11  in  the  First  Schedule,  for  the  first  time  a 
creditor  is  prohibited  from  voting  in  respect  of  a  debt  secured 
by  a  current  bill  of  exchange  or  note,  unless  he  is  willing  to 
treat  the  liability  to  him  of  all  solvent  persons  who,  antecedentlj' 
to  the  debtor,  are  liable  to  him  on  such  bill  or  note,  as  security, 
and  to  estimate  the  value  thereof,  there  is  no  corresponding 
rule  with  respect  to  a  creditor  "  petitioning ; "  and  because  not 
referred  to  in  the  rule,  it  is  apprehended  a  proof  or  affidavit 
of  debt,  by  the  petitioning  creditor,  need  not  treat  such  a 
liability  as  a  security. 

(6)  It  was  fonnerly  held  that  to  '*  buying  and  selling ; "  there  most 

bring  a  man  within  the  definition  of  have  been  both,  and  the  endeavour 

a  trader  liable  to  be  made  bankrupt,  to  obtain  a  livelihood  thereby  ;  2  Bl. 

he  must  have  traded  either  within  or  Com.,  p.  476 ;  and  SuUcn  v.  Wetlryt 

at  least  to  or  from  the  reahn,  IngUss  7  East,  442. 
V.   Chant,  6  T.  E.  580 ;  Allen  v.  (c)    And    see   Ex  parte   Blain, 

Cann4)n,  n^pra ;    and  that  buying  supra, 
only  or  selling  only  did  not  constitute 
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Taking  a  security  of  a  higher  nature,  as  in  the  case  of  a 
bond  for  a  simple  contract  debt,  or  a  judgment  in  the  case  of  a 
8p>ecialty,  though  for  many  purposes  extinguishing  but  not 
satisfying  the  original  debt,  did  so  meige  the  debt  in  the 
security  as  to  preclude  a  creditor  from  petitioning  in  respect  of 
such  original  debt  (d) ;  but  until  the  Act  of  1861  (e)  securities 
were  not  required  to  be  given  up  or  the  value  estimated  for 
the  purposes  of  petitioning  (/).  That  Act  required  the  value 
of  mortgages,  annuities,  or  liens,  to  be  deducted  in  the  com- 
putation of  debts  for  the  purposes  of  a  petition. 

Where  two  persons  had  exchanged  acceptances,  and  before 
the  bills  were  mature  one  committed  an  act  of  bankruptcy,  it 
was  held  there  was  not  such  a  debt  due  from  him  to  the  other 
as  would  sustain  a  commission  before  the  other  had  paid  his 
own  acceptances  (j/).  And  it  was  considered  doubtful  whether 
a  landlord  could  be  a  petitioning  creditor  in  respect  of  rent 
for  which  he  had  distrained  (A) ;  but  where  landlords  had 
distrained,  but  in  addition  to  arrears  of  rent  a  sum  was  due 
from  the  tenant  exceeding  50/.  for  goods  sold  and  delivered, 
and  petitioned  for  adjudication,  it  was  held  that  they  were 
not  bound  to  forego  their  distress  (t). 

A  promissoiy  note,  in  form  a  present  debt,  but  in  substance 
a  security  for  a  contingent  debt  which  could  only  become  due 
if  the  wife  died  before  the  husband,  was  under  the  old  law  held 
sufficient  (k)y  but  it  may  be  questioned  if  such  a  note  would 
now  be  sufficient  (/). 

There  is  some  slight  change  in  the  language  of  the  above 


16. 


((Q  Ambrote  v.  Clmdon^  2  Stra. 
1042 ;  and  ne  remarks  q£  Brace, 
Lb  J.  ;  and  Ex  parte  Orifitht  v. 
Mfotlyn,  3  De  Qex,  M.  k  Q.  174 ; 
£x  parte  Bantford^  2  Madd.  1 ; 
Bryant  r.  Witherg^  2  Rose,  8;  2 
MaiLlcS.  123. 

{e)  S.  97. 

(/)  RrjMfU  Jadaon,  5  Vea.  857  ; 
Ex  parte  Topham^  1  Madd.  38. 

{g)  SarraU  v.  Austin,  4  Taunt. 
200  ;  2  Rose,  112. 

(A)  MUkUdon  r.  Mucklow,  10 
Bisg.  401  ;  4  M.  &  Scott,  263. 

(t)  £js  parU  Bdl^  4  De  G.  &  S. 
597. 


i^c)  ExparU  Page,  1  Gl.  &  J.  100 ; 
and  see  MQet  v.  Eawlins,  4  Esp. 
194. 

(0  See  remarks  $upra,  as  to  cer- 
tainty of  time  for  payment.  As  to 
Becnrity  by  some  of  sereral  partnen 
in  resi>ect  of  a  debt  due  from  the 
firm,  see  Ex  parte  Davenport  re 
Bttxton,  1  Mont.  D.  k  D.  313  ;  Ex 
parte  West  Riding  Union  Banking 
Co,  re  Turner,  19  Ch.  D,  105  j  45 
L.  T.  546  ;  and  see  Ex  parte  Uoyd  re 
Irdand,Z  Dea.  305 ;  Ex  parte  Smyth, 
3  Dea.  597  ;  and  Ex  parte  Caldecott 
re  Hart,  Bacon,  C.J.,  L,  T.,  Jnne  11, 
1883. 
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§  8.        provision  from  that  of  the  last  clause  of  Sect.  6  of  the  1869 
Act,  but  of  no  vital  importance,  save  that  this   clause  has 
omitted  the  concluding  words  of  Sect.  6  as  follows :  "  but  he 
shall,  on  an  application  being  made  by  the  trustee  within  the 
prescribed  time  after  the  date  of  the  adjudication,  give  up  his 
security  to  such  trustee  for  the  benefit  of  the  creditors  upon 
payment  of  such  estimated  value  "  (If).     But  the  use  of  the 
words  in  the  above  section,  that  '^  he  shall  be  admitted  as  a 
petitioning  creditor  to  the  extent  of  the  balance  of  the  debt 
due  to  him  after  deducting  the  value  so  estimated  in  the  same 
manner  as  if  he  was  an  unseciu'ed  creditor ; "  and  also  having 
regard  to  Sect.  39,  and  also  the  several  rules  in  the  second 
schedule  as  to  proof  by  secured  creditors,  and  chiefly  rule  1 2, 
the  rule  being  substituted  for  r.  117  of  the  1869  Act,  probably 
the  intention  of  the  framers  of  the  Act  is  that  the  whole  of 
such  rules  shall  be  applied  to  all  secured  creditors.     The  new 
rules  (of  Sched.  2)  would  in  such  a  case  be  applicable  to  a 
petitioning  creditor,  but  if  such  rules  are  only  strictly  appli- 
cable to  proof  of  debts  subsequent  to  the  receiving  order,  it 
would  of  course  be  otherwise,  and  the  words  having  been  left 
out  would  effect  an  important  change. 

It  has  been  held  that  failure  to  comply  with  the  conditions 
of  the  1869  Act  did  not  imply  a  forfeitiu'c  of  the  security,  but 
that  the  adjudication  only  was  invalid  (m).  Where  the  secured 
creditor  had  omitted  to  state  the  fact  of  his  willingness  to  esti- 
mate his  security  in  the  petition,  it  was  held  the  defect  was 
only  formal,  and  the  petition  should  have  been  amended  (n). 
rayment.  When  a  petition  is  presented  a  creditor  is  not,  it  has  been 

held,  bound  to  accept  payment  of  his  debt,  but  may  insist  upon 
adjudication  (o)  ',  but  he  could  also  accept  payment  before  ap- 
pointment of  a  receiver,  or  after  such  appointment,  if  no  other 
creditor  had  taken  proceedings,  and  on  having  the  petition  dis- 
missed and  the  receiver  discharged  (p). 


{11)  V»j  rule  117  of  the  1869  Act, 
the  trustee  waived  his  right  to  redeem 
the  security  if  he  did  not  apply  with- 
in two  months  after  the  date  of  the 
order  of  adjudication. 

(m)  Moor  y.  Anglo-IUdian  Bank^ 
10  Ch,  D.  681. 

(n)  Ex  parte  Vanderiindai  re 
Pogote,  20  Ch.  B.  280  ;  51  L.  J.  Ch. 


760. 

(o)  Ex  parte  Briyttodce  re  Brig* 
slockc,  i  Ch.  D.  848 ;  Ex  parte  Bon 
re  Whalley,  L.  R.  18  Eq.  375  ;  43 
L.  J.  Bank.  110  ;  30  L.  T.  474. 

(p)  Ex  parte  Jay  re  Povia^  L.  R. 
0  Ch.  133  ;  43  L  J.  Bank.  54  ;  and 
Ex  parte  Purler  re  PHlew,  6  Ch.  D. 
181 ;  36  L.  T.  668. 
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By  Sect.  6  of  the  present  Act  a  creditor  cannot  after  present-      M  6,  7. 
ment  of  his  petition  withdraw  it  without  the  leave  of  the 
Court 

If  the  petitioning  creditor  receive  payment  with  notice  of  an 
act  of  bankruptcy  then  available,  he  would,  under  a  subse- 
quent adjudication,  not  be  entitled  to  retain  such  payment  as 
against  the  trustee  in  the  subsequent  bankruptcy  founded  upon 
the  act  of  bankruptcy  (7).  When  the  present  Act  was  before 
the  Committee,  and  as  introduced,  it  contained  a  clause,  at  the 
end  of  Sect,  48,  expressly  making  void  payment  in  money  or 
kind  to  a  petitioning  creditor,  if  within  twenty-eight  days 
another  petition  was  presented,  and  the  debtor  was  adjudged 
bankrupt  thereon,  but  it  was  ultimately  struck  out.  Such  pay- 
ments therefore  will  be  valid,  it  is  submitted,  if  made  before 
the  date  of  the  subsequent  receiving  order,  and  without  notice 
at  the  time  of  such  payment  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt  before  the  time  of  payment,  and  avail- 
able for  grounding  a  receiving  order  against  the  debtor  (r). 

Where,  under  the  Act  of  1869,  the  act  of  bankruptcy  was 
failure  to  comply  with  the  demands  of  a  debtor's  summons,  and 
the  creditor  filed  a  petition  based  upon  the  act  of  bankruptcy, 
but  afterwards  another  creditor  took  out  debtor's  stunmons  and 
obtained  adjudication,  it  was  held  that  payment  to  the  first 
creditor,  although  without  notice  of  the  act  of  bankruptcy  on 
which  the  second  debtor's  summons  was  founded,  was  not  pro- 
tected, for  although  a  first  act  of  bankruptcy  was  available  only 
to  such  creditor  to  found  a  petition  upon,  yet  it  was  available 
for  the  purposes  of  Sect.  94  of  the  1869  Act,  so  as  to  affect  the 
creditor  with  notice  («).  Under  the  Act  of  1869  it  was  held 
that  the  Court  could  refuse  to  adjudicate  on  a  petition  presented 
to  effect  pressure  for  payment  (t).  Where  there  is  collusion  to 
procure  adjudication  the  Court  could  also  give  the  conduct  of 
the  bankruptcy  to  the  remaining  petitioner  where  there  was 
more  than  one  petition  («). 

7.  (1.)  A  creditor's  petition  shall  be  verified  by  affidavit 

(9)  See  Ex  parte  Hankin  re  Btt-  gaislied. 

tkan^  L.  B.  10  Ch.  267  ;  and  b.  49.  (0  Ex  parte  Griffin  re  Adamt,  12 

(r)  a  49.  Ch.  D.  4S0 ;  48  L.  J.  Bank.  107. 

(«)  ffood  V.   Newbif,  21   Ch.   D.  (u)   Ex  parte  Mason  re   White, 

<S05  ;  and  see  JEe  parte  Croshie,  7  14  Ch.  D.  71. 
Ch.    D.    128;     which    was    distin- 
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Proceedings 
and  order 
on  creditor*8 
petitiozL 

Bankruptcy 
Act,  1869, 
88.  8,  9,  80. 


of  the  creditor,  or  of  some  person  on  his  behalf  having 
knowledge  of  the  facts,  and  served  in  the  prescribed 
manner. 

(2.)  At  the  hearing  the  Court  shall  require  proof  of  the 
debt  of  the  petitioning  creditor  of  the  service  of  the  peti- 
tion, and  of  the  act  of  bankruptcy,  or,  if  more  than  one 
act  of  bankruptcy  is  alleged  in  the  petition,  of  some  one 
of  the  alleged  acts  of  bankruptcy,  and,  if  satisfied  with  the 
proof,  may  make  a  receiving  order  in  pursuance  of  the 
petition. 

(3.)  K  the  Court  is  not  satisfied  with  the  proof  of  the 
petitioning  creditor's  debt,  or  of  the  act  of  bankruptcy,  or 
of  the  semce  of  the  petition,  or  is  satisfied  by  the  debtor 
that  he  is  able  to  pay  his  debts,  or  that  for  other  sufficient 
cause  no  order  ought  to  be  made,  the  Court  may  dismiss 
the  petition. 

(4.)  When  the  act  of  bankruptcy  relied  on  is  non- 
compliance with  a  bankruptcy  notice  to  pay,  secure,  or 
compound  for  a  judgment  debt,  the  Court  may,  if  it 
thinks  fit,  stay  or  dismiss  the  petition  on  the  ground  tliat 
an  appeal  is  pending  from  the  judgment. 

(5.)  Where  the  debtor  appears  on  the  petition,  and 
denies  that  he  is  indebted  to  the  petitioner,  or  that  he  is 
indebted  to  such  an  amount  as  would  justify  the  peti- 
tioner in  presenting  a  petition  against  him,  the  Courts 
on  such  security  (if  any)  being  given  as  the  Court  may 
require  for  payment  to  the  petitioner  of  any  debt  which 
may  be  established  against  him  in  due  course  of  law,  and 
of  the  costs  of  establishing  the  debt,  may  instead  of  dis- 
missing the  petition  stay  all  proceedings  on  the  petition 
for  such  time  as  may  be  required  for  trial  of  the  question 
relating  to  the  debt. 

(6.)  Where  proceedings  are  stayed,  the  Court  may,  if 
by  reason  of  the  delay  caused  by  the  stay  of  proceedings 
or  for  any  other  cause  it  thinks  just,  make  a  receiving 
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order  on  the  petition  of  some  other  creditor,  and  shall        f  7. 
thereupon  dismiss,  on  such  terms  as  it  thiAks  just,  the 
petition    in    which   proceedings    have    heen    stayed  as 
aforesaid. 

(7.)  A  creditor's  petition  shall  not,  after  presentment, 
be  withdrawn  without  the  leave  of  the  Court. 

See  general  rules  as  to  the  proceedings. 

The  Petition. 

By  Sect.  110  any  creditor  whose  debt  is  sufficient  to  entitle 
him  to  present  a  bankruptcy  petition  against  all  the  partners 
of  a  firm  may  present  a  petition  against  any  one  or  more  part- 
ners  of  the  firm  without  including  the  others. 

Served  in  the  prescribed  manner. 

As  to  the  service  of  a  petition,  the  several  cases  decided 
under  the  rules  of  the  last  Act  may  be  referred  to  with 
advantage  (x). 

The  words  enabling  some  person  other  than  the  creditor  and 
on  his  behalf  to  make  the  affidavit,  were  introduced  in  one  of 
the  later  stages  of  the  bill  (y).  So  all  or  any  of  the  statements 
may  be  deposed  to  by  some  third  person. 

The  Court. 

Sec  Sects.  92  and  95  as  to  the  Court  exercising  jurisdiction, 
and  as  to  the  Court  in  which  the  petition  is  to  be  presented. 
Also  Sect.  97  as  to  the  transfer  of  proceedings  from  Court  to 
Court.  And  by  Sub-sect.  3  of  Sect.  95,  nothing  in  the 
section  is  to  invahdate  a  proceeding  by  reason  of  its  being 
taken  in  a  wrong  Court. 

The  "  Court "  means  the  Court  having  jurisdiction  in  bank- 
ruptcy under  this  Act.     Sec  Sect.  168. 

(z)  Ex  parte  Laneoiter  re  LanetU'  Lopez  re  Brdaz,  L.  R.  6  Ch.  894. 

<^,  5  Ch.  D.  911 ;  Ex  parte  Denman  (y)  1870,  r.  29,  allowed  the  state- 

rt  Denman,  29  W.  B.  S16  ;  Ex  parte  ments  in  tbe  petition  to  be  yerifie<1 

fffuU,  L.  B.  8  Cb.  284.     And  as  to  by  any  person  wbo  would  dei>06e  to 

a  debtor  abnenting  Umaelf,  Ex  parte  them. 
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8  <^'         •  Hearing  of  Petition. 

The  provision  of  paragraph  2  seems  substantially  to  agree 
with  the  requirements  of  Sect.  8  of  the  1869  Act,  except  that 
now  proof  of  service  of  the  petition  has  been  made  a.  statutory 
requisite,  and  "proof  of  trading"  wiU  now  no  longer  be  a  con- 
dition (2).     A  petition,  it  was  held,  must  show  clearly  the  case 
which  the  debtor  is  called  upon  to  answer,  but  not  the  con- 
sidcmtion  for  the  debt  (a).     Where  there  was  no  attendance  on 
the  day  of  hearing  of  the  petitioning  creditor,  the  Court  could 
dismiss  the  petition  on  the  application  of  the  debtor  (6). 
As  to  the  formalities  prior  to  hearing,  see  General  Rules, 
rowers  of  tho       In  the  several  sections  of  this  Act  relating  to  procedure  will 
Court.  \yQ  found  important  provisions  as  to  the  proceedings  upon  a 

petition.  Formerly  a  creditor,  as  to  the  costs,  took  upon  him- 
self the  proceeding  by  petition  at  his  own  risk,  but  discretion- 
ary power  is  now  given  to  the  Court  as  a  branch  of  the  Supremo 
Court  (c).  The  Court  can  adjourn  any  proceeding  before  it 
upon  terms  (cZ),  or  amend  (e),  or  extend  time  (/),  take  written 
or  vivA  voce  evidence  {g\  consolidate  petitions  against  the  same 
debtors  (A),  or  against  debtors  members  of  the  same  firm,  or 
substitute  a  fresh  petitioner  where  a  petitioner  neglects  to 
pixKjeed  with  due  diligence  (i),  or  continue  the  proceedings  if 
the  debtor  dies  {h\  or  make  an  order  to  stay  proceedings,  either 
altogether  or  for  a  limited  time  (I).  Or  where  there  are  more 
respondents  than  one,  to  dismiss  the  petition  as  to  one  or  more 
without  prejudice  to  the  effect  of  the  petition  as  against  the 
others  («i).     And  as  to  petitions  by  corporations  («). 

Under  the  Act  of  1849,  the  Court,  upon  proof  of  the  re- 
quisites prescribed  by  the  Act  (0),  proceeded  to  adjudication, 
but  if  tho  petitioning  creditor  failed  to  proceed  to  obtain  ad- 
judication within  three  days  after  filing  his  petition,  another 


(2)  As  to  tlie  description  of  the  (e)  /&.,])ar.  8. 

debtor,  see  Ex  parte  Bennock^  21 L.  T.  (f)  lb,,  par.  4. 

625  ;  and  also  as  to  statements  in  (y)  lb.,  par.  5. 

accompanying  affidaTit  (h)  S.  106. 

(o)  Ex  parte  Barnett,  81  L   T.  (i)  8.  107. 

664.  {k)  S.  108. 

(h)  Ex  parte  PhUUps,  44  L.  J.  (0  S.  109. 

Bank.  11.  (m)  S.  111. 

(c)  S.  105,  par.  1.  (n)  &  148 

(cO  lb,,  par.  2.  (0)  a  111. 
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creditor  was  subetituted,  or,  if  after  the  adjudication  it  was  §  f» 
found  the  debt  could  not  support  the  adjudication,  another 
creditor  was  substituted  whose  debt  was  sufficient^  and  where 
the  petition  was  by  a  trader  himself,  the  Coiut,  on  having  the 
requisite  proofs,  adjudged  him  bankrupt;  but  the  bankrupt 
was  allowed,  before  the  adjudication  was  advertised,  not  less 
than  seven  days,  nor  more  than  fourteen  days,  to  show  cause 
against  the  adjudication,  and  if  he  could  attack  successfully 
any  one  of  the  requisites  necessary  to  have  been  proved,  the 
adjudication 'was  annulled. 

Under  the  Act  of  1869,  at  the  hearing  the  debtor  was  at 
liberty  to  dispute  the  allegations  in  the  petition,  having  pre- 
viously filed  a  notice  showing  the]  statements  he  intended  to 
dispute,  and  whether  he  did  appear  to  contest  the  petition  or 
not,  the  requisite  proof  had  to  be  given  ( p),  and  he  was 
allowed,  if  necessary,  further  time  for  the  purpose  of  shewing 
cause  (q). 

So  now,  imder  this  Act,  the  requisites  are  : — 

1.  Proof  of  the  debt. 

2.  Of  the  service  of  the  petition. 

3.  The  act  of  bankruptcy  (or,  if  more  than  one,)  one  of  the 
acts  of  bankruptcy  alleged. 

Proof  of  Debt, 

It  was  held  that  the  petitioning  creditor's  debt  must  not 
only  have  existed  when  the  petition  was  presented,  but  it  must 
have  continued  to  exist  down  to  the  time  of  the  adjudication. 
So  that  where  the  petition  was  against  two  partners  jointly, 
and,  before  adjudication,  one  of  the  firm  obtained  his  discharge 
imder  a  separate  liquidation,  it  was  held  that  the  joint  ad- 
judication could  not  be  supported  (r)  ;  but  see  omission  of  the 
requirement  of  Sect.  11  of  the  Act  of  1869,  of  the  continuance 
of  such  debt  from  the  language  of  Sect.  43. 

The  Court,  it  has  been  held,  could  dismiss  the  petition  and 
rcfiise  to  adjudicate  if  it  was  clear  that  the  bankruptcy  procecd- 

{p)  Bx  parte  lAndtay  re  Lindsay,  (r)  Ex  parte  Hammond  re  Ham- 

U  B.  19  Eq.  52 ;  44  L.  /.  Biink.  5.  mond,  h,  B.  10  £q.   614  ;  see  also 

{q)  See  r.  38,  1869  Act ;  and  also  Ex  parte  Jay  re  Powis,  L.  B.   9 

we  Ex  parte  Rogers  re  Bojerf,  15  Ch.   183 ;  43  L.  J.  Bank.  54 ;  Ex 

Cb.  D.  207 ;  48  L.  T.  168  ;  ExparU  parte  Sou  re   WhaUey,  L.   B.   18 

Vodd  re  Ornuion^  L.  B.  8  Cb.  D.  Eq.  375  ;  49  L.  J.  Bank.  110. 
452. 

U  2 
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I  7.  ings  were  "being  made  use  of  for  an  inequitable  purpose  («). 
Otherwise  the  adjudication  was  ex  debito  justitioe  {t).  Now,  not- 
withstanding such  proofs,  the  Court  still  has  a  discretion  to 
make  the  receiving  order.  The  word  "may"  was  expressly 
substituted  for  "  shall." 

The  Court  has  power  to  go  behind  a  judgment  or  a  compro- 
mise, and  refuse  to  admit  a  proof  founded  upon  it  to  ascertain 
if  the  claim  is  honAfde  (u). 


Proof  of 
solvency. 


Proof  of  Act  of  Bankruptcy i  <frc. 

The  debt  and  service  of  the  petition  may  be  proved,  and  yet 
there  may  not  be  a  sufficient  act  of  bankruptcy  proved,  or  vict 
versd ;  then  in  either  of  such  cases  there  can  be  no  receiving 
order  made,  both  must  be  established. 

It  is  necessary  that  the  act  of  bankruptcy  should  be  a 
personal  act  on  the  part  of  the  debtor,  so  an  act  of  bankruptcy, 
it  has  been  held,  cannot  be  committed  by  a  firm  as  such; 
neither  can  the  act  of  an  unauthorised  agent  be  deemed  such 
an  act  of  bankruptcy  as  to  support  a  petition  (ar). 

If  the  Court  is  not  satisfied  with  the  proof  adduced  in  support 
of  either  of  these  requisites  it  may  dismiss  the  petition. 

But  under  the  present  Act  there  is  a  further  alternative  which 
did  not  formerly  constitute  any  part  of  the  proof  on  the  one 
side  or  the  other  under  the  last  Act,  viz.,  "  if  the  Court  is  satis- 
fied by  the  debtor  that  he  is  able  to  pay  his  debts,  or  that  for  other 
sufficient  cause  no  order  ought  to  be  made,  the  Court  may  dismi^ 
tlie  petition,^*  that  is  to  say,  although  the  three  first  requisites 
in  Subnsect.  2,  viz.,  that  the  petition  has  been  served,  an  act  of 
bankruptcy  has  been  committed,  and  that  the  debt  is  due,  may 
have  been  established,  yet  proof  of  solvency,  or  other  sufficient 
cause,  will  entitle  the  debtor  to  have  the  petition  dismissed. 
This  would  seem  to  give  the  debtor  a  somewhat  startling  ad- 
vantage  inr  resisting  bankruptcy.     The  section  says   nothing 


(»)  Ex  parte  King  re  Vavies,  8 
Ch.  D.  461  ;  45  L.  J.  Bank.  159  ;  Ex 
parte  Brigstoehe  re  Brigstocke,  i  Ch. 
D.  848  ;  Ex  parte  Grifin  re  Adams, 
12  Ch.  D.  480 ;  48  L.  J.  Bank.  107. 

(()  Ex  parte  Claxton  re  C^axton, 
L.  R.  7  Cb.  •  582  ;  41  L.  J.  Bank. 
56. 

(u)  Er  jarte  Banner  re  Blyth^ 


17  Ch.  D.  480;  44  L.  T.  908. 

{x)  Ex  jMrte  Blain  re  Satrers, 
12  Ch.  D.  522  ;  in  order  to  support 
a  joint  adjudication,  it  was  necessary 
that  each  of  the  debtors  should  hare 
committed  an  act  of  bankruptcy 
during  the  continuance  of  the  joint 
debt;  see  Botcher  r.  Bwrdekin,  11 
M.  &  W.  128. 
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about  payment  to  the  particular  creditor,  who  seems  to  be  left  II  7,  8. 
upou  such  proof  of  solvency  to  his  ordinary  remedy  upon  the 
dismiasal  of  the  petition.  "  Solvency  "  has,  for  bankruptcy  pur- 
poses, been  defined  as  *'  the  ability  on  the  part  of  the  debtor  to 
meet  his  engagements  out  of  his  own  monies  as  and  when 
they  become  due."  If  this  definition  be  accurate,  then  the 
onus  will  be  on  the  debtor  to  establish  such  ability  on  his  part. 

Stni/  of  Proceedings, 

The  power  to  stay  proceedings  where  the  debt  is  in  dispute, 
and  to  order  security,  seems  to  be  left  where  it  was  under  the 
Act  of  1869.  The  stay  of  proceedings  under  that  Act  was  made 
conditional  upon  the  execution  of  the  security  (y).  And  it  was 
held  further  that  thoiigh  security  might  not  be  found,  adju- 
dication should  not  be  made  immediately,  but  that  the  Court 
should  itself  ascertain  whether  a  debt  sufficient  to  support 
adjudication  was  due  (z), 

8.  (1.)  A  debtor's  petition  shall  allege  that  the  debtor  Debtor* 
is  unable  to  pay  his  debts^  and  the  presentation  thereof  order  thereon 
shall  be  deemed  an  act  of  bankruptcy  without  the  previous 
filing  by  the  debtor  of  any  declaration  of  inability  to 
pay  his  debts,   and  the  Court  shall  thereupon  make  a 
receiving  order. 

(2.)  A  debtor's  petition  shall  not,  after  presentment, 
be  withdrawn  without  the  leave  of  the  Court. 

Debtor^s  Petition, 

The  debtor's  petition  not  only  contains  a  ''declaration  of 
inability  to  pay,"  which  is  tantamount  to  a  formal  declaration 
of  insolvency,  but  prays  for  a  "receiving  order"  to  be  made  for 
the  protection  of  the  estate. 

The  necessary  effect  and  consequence  is  that  the  debtor  places 
himself  and  his  estate  voluntarily  under  the  control  of  the 

(y)  Johnton  r,  Emerion,  L.  R.  6  33 ;   32  L.  T.  417.     As  to  where 

Ex.  329  ;  40  L.  J.  Bx«  201.  appeal  pending  on  theqaestion  of  the 

(2)  Ez  parte  HarrU  re  Harris,  Talidity  of  the  debt^  see  Ex  parte 

L  K.  10  Ch,  264  ;  44  L.  J.  Bank.  Yea^man  reYeatman^  16  Ch.  D,  283. 


debtor's 
petition, 


86  THE  BANKRUPTCY  ACT,   1883. 

I  8.  Court,  submits  to  its  jurisdiction,  and  is  entitled  to  its  proteo- 
tion ;  and  becomes  at  the  same  time  amenable  to  the  require- 
ments and  obligations  imposed  by  the  statute,  just  as  if  the 
receiving  order  had  been  made  adversely  and  on  a  hostile 
petition,  including  the  right  and  title  of  the  trustee  by  virtue 
of  relation  back  (Sect.  43). 
Effect  of  It  is  evident  this  petition,  instituted  in  the  place  of  the 

liquidation  petition  of  the  1869  Act,  will  play  an  important 
part  in  the  administration  of  the  present  Act.  Taken  in  con- 
junction with  the  fact  that  title  by  relation,  so  as  to  avoid 
antecedent  transactions,  goes  back  first  to  the  act  of  bankruptcy 
on  which  the  order  is  made  (in  this  case  the  debtor's  peti- 
tion), and  has  been  materially  shortened  and  limited,  for  the 
piu-poses  of  relation  to  prior  acts  of  bankruptcy,  to  a  period  of 
three  months  preceding  the  date  of  the  presentation  of  the 
petition,  it  becomes  important  to  observe  that  the  effect  may 
be,  in  many  cases,  to  enable  the  debtor,  after  some  secret  act 
of  bankruptcy,  to  postpone  until  the  expiration  of  such  limited 
time  the  presentation  of  his  petition,  so  as  to  afford  a  particular 
creditor  the  protection  of  the  lapsed  time,  and,  it  is  submitted, 
willnecessitate  greater  vigilance  on  the  part  of  creditors  generally, 
particularly  so  when  it  is  borne  in  mind  that  under  the  recent 
Act  it  was  held,  as  to  "  fraudulent  preference,"  that  the  meaning 
of  Sect.  92  of  the  Act  of  1869  (which  also  had  the  three  months' 
limit),  was  that  an  act  of  bankruptcy,  which  would  otherwise 
have  been  a  fraudulent  preference,  could  not  be  impeached 
unless  a  bankruptcy  followed  within  three  months  (a),  so  that, 
if  this  case  was  rightly  decided,  the  introduction  of  that  sec- 
tion into  the  Act  of  1869  was,  in  effect,  a  limitation  of  the 
more  extended  right  under  Sect.  11  of  the  same  Act,  to  a 
period  of  twelve  months  prior  to  the  date  of  the  order  of 
adjudication.  But  it  is  submitted  where  there  is  actual  mala 
fides  or  fraud  in  the  transaction,  the  lapse  of  time,  even  on  the 
debtor's  part,  in  presenting  his  petition  will  afford,  to  the 
creditor,  no  such  protection  (6). 

The  Court  is  bound  to  make  the  order  upon  the  debtor  filing 
his  petition,  and  it  seems  unnecessary  to  require  any  creditor's 
application  or  petition  founded  upon  the  act  of  bankruptcy 

(a)  See  Re  Liverpool  and  London      Rep.  N.  S.  54. 
Guarantee  and  Aeeident  Insurance  (b)  See  remarks,  ittpra,  and  cas« 

€h.  ex  parte  OaUagher,  <tr.,  4($  L.  T,      cited, 


THE  BANKEUPTCY  AGT,   1883.  87 

thus  oommitted,  but  still  it  seems  by  inference,  firom  the  Ian-  U  8,  0, 10. 
guage  used,  haviisg  oommitted  an  act  of  bankruptcy,  the  debtor 
may  "  purge,"  or  get  rid  o^  such  act  of  bankruptcy,  with  the 
sanction  of  the  Court,  which  may  grant  leave  to  withdraw  the 
petition;  but  having  regard  to  the  imperative  language  of 
paragraph  1,  this  discretion  to  grant  leave  will  be  extremely 
limited. 

8.  (1.)  On  the  making  of  a  receiving  order  au  official  Effect  of 
receiver  shall  be  thereby  constituted  receiver  of  the  pro-  ^^/"^ 
party  of  the  debtor,  and  thereafter,  except  as  directed  by  Bankruptcy 
this  Act,  no  creditor  to  whom  the  debtor  is  indebted  in  Bsf  12  la! 
respect  of  any  debt  provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  x>r  person  of  the  debtor  in 
respect  of  the  debt,  or  shall  commence  any  action  or  other 
legal  proceedings  unless  with  tlie  leave  of  the  Court  and 
on  such  terms  as  the  Court  may  impose. 

(2.)  But  this  section  shall  not  affect  the  power  of  any 
secured  creditor  to  realise  or  otherwise  deal  with  his 
security  in  the  same  manner  as  he  would  have  been  en- 
titled to  realise  or  deal  with  it  if  this  section  had  not  been 
passed. 

10.  (1.)  The  Court  may,  if  it  is  shown  to  be  necessary  DiBcretionary 
for  the  protection  of  the  estate,  at  amy  time  after  the  pre-  ^^i^tmeii 
sentation  of  a  bankruptcy  petition,  and  before  a  receiving  of  receiver  and 
order  is  made,  appoint  the  official  receiver  to  be  interim  coedings. 
receiver  of  the  property  of  the  debtor,  or  of  any  part  ?*?^J869^^ 
thereof,  and  direct  him  to  take  immediate  possession ».  13. 
thereof  or  of  any  part  thereof. 

(2.)  The  Court  may  at  any  time  after  the  presentation 
of  a  bankruptcy  petition  stay  any  action,  execution,  or- 
other  legal  process  against  the  property  or  person  of  the 
debtor,  and  any  Conrt  in  which  proceedings  are  pending 
against  a  debtor  may,  on  proof  that  a  bankruptcy  petition 
has  been  presented  by  or  against  the  debtor,  either  stay 
the  proceedings  or  allow  them  to  continue  on  such  terms 
as  it  may  think  just. 
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U  9,  10.        Sects.  9  and  10  have  for  oonvenience  been  coupled  together, 
'  as  they  relate  to  the  restraint  of  proceedings  by  creditors. 

Official  Receiver  and  Restraining  Orders. 

A  receiving  order  having  been  made,  it  appears  to  be  obliga- 
tory upon  the  Court  under  Sect.  9  to  "  nominate  "  the  "  official 
receiver  "  to  be  receiver  of  the  debtor's  property.  And  for  this 
purpose  no  application  would  seem  to  be  necessary,  for  the 
official  receiver,  virtiUe  officii,  becomes  receiver.  The  nomina- 
turn  mentioned  in  the  section  appears  to  be  nothing  more  than 
formal  direction  at  the  instance  of  the  Court.  Upon  such 
nomination  the  creditor's  remedy  against  the  person  or  pro- 
perty of  the  debtor  is  at  once  suspended  (except  with  the  leave 
of  the  Court,  or  as  directed  by  the  Act),  saving  the  rights  of 
secured  creditors. 

But  even  prior  to  the  hearing  of  the  petition,  before  the 
receiving  order  is  made,  the  Court,  under  Sect.  10,  may  also 
appoint  the  official  receiver  to  be  interim  receiver,  and  direct 
him  to  take  immediate  possession  of  the  estate.  In  such  cases 
the  Court  will  require  to  be  satisfied  that  his  appointment  is 
necessary  for  the  protection  of  the  estate^  and  the  appointment 
should  only  be  made  in  cases  of  urgency.  Under  Sect.  10 
probably  a  formal  application  will  have  to  be  made  on  behalf 
of  the  creditor  or  creditors,  and  good  caiise  shown  for  such 
appointment. 

Stay  of  Proceedings, 

EffKit  of  Upon  the  making  of  a  receiving  order  and  the  nomination  of 

appointment.  ^^^  official  receiver  to  be  receiver  of  the  property  of  the  debtor 
under  Sect.  9,  the  remedies  of  all  creditors,  save  such  as  are 
secured,  are  at  once  suspended,  and  both  the  person  and  pro- 
perty of  the  debtor  are  under  the  protection  of  the  Court,  which 
alone  can  grant  leave  to  such  creditors  to  commence  actions  or 
take  proceedings. 

Before,  however,  the  receiving  order  is  made,  that  is  to  say, 
after  the  filing  of  the  petition,  where  it  is  shown  to  be  necessary 
for  the  protection  of  the  estate,  the  Court  can  appoint  the 
official  receiver  to  be  interim  receiver  of  the  property  of  the 
debtor.  After  the  presentation  of  the  petition  also,  and  it 
seems  whether  or  not  it  has  become  necessary  to  appoint  the 
interim  receiver  under  Sect.  10,  the  Court  has  power  to  stay 
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auy  execution  or  other  legal  process  against  the  property  or    II  9,  10. 
person  of  the  debtor. 

These  provisions  are  in  substance  the  same  as  the  provisions 
of  Sects.  12  and  13  of  the  1869  Act ;  but,  after  some  hesitation, 
a  new  power  has  been  given  by  the  concluding  words  of  Sect.  10 
to  any  Court  in  which  proceedings  are  pending  against  a 
debtor,  upon  proof  that  a  bankruptcy  petition  has  been  pre- 
sented by  or  against  him,  either  to  stay  the  proceedings  or  to 
allow  them  to  proceed.  Thus  it  would  appear  that  in  lieu  of 
the  restraining  order,  which  was  under  the  1869  Act  granted 
upon  the  receiver's  appointment,  there  is  now  the  two-fold 
right,  either  to  apply  to  the  Bankruptcy  Court  to  grant  an 
injunction  or  restraining  order,  or  to  give  evidence  to  the  Court 
in  which  the  proceedings  are  being  taken  of  the  filing  of  the 
petition. 

And,  with  the  further  view  of  saving  cost,  in  lieu  of  the 
former  practice  of  serving  the  creditor  or  sheriff  with  a  copy 
of  the  injunction,  under  Sect.  11,  the  order  staying  the  pro- 
ceedings is  to  be  served  by  post,  sent  to  the  plaintiff's  address, 
for  service,  the  receipt  of  which  is  to  operate  as  a  stet  processus. 

The  official  receiver  is  not  merely  the  officer  of  the  Board  of 
Trade,  but  an  officer  of  the  Court  (see  Sect.  66  and  Sect.  70, 
Sub-sect.  2),  and  he  will  come  under  the  ordinary  obligations  of . 
a  receiver  of  the  Court  (c). 

Under  the  Act  of  1869,  when  a  receiver  was  appointed  and  Rec^iycr's 
application  made  to  restrain  creditors,  it  was  the  practice  to  obligations. 
require  the  receiver  and  debtor  to  undertake  to  answer  in  such 
damages  as  the  person  restrained  might  be  put  to  because  of 
the  injunction.  Probably  under  these  sections,  the  Court  will  in 
ail  cases,  and  without  any  such  undertaking,  have  under  its 
general  jurisdiction  power  to  give  damages  to  the  creditor  or 
other  person  improperly  restrained.  See  as  to  the  status  and 
duties  of  the  receiver,  Sects.  68,  69,  70,  and  infra  (d). 

Questions  may  arise  as  to  whether  the  status  of  the  ^'  interim 
receiver"  under  Sect  10  and  before  a  receiving  order  is  made, 
and  Uie  status  of  the  official  receiver  after  such  receiving  order 
has  been  made  under  Sect.  9,  is  in  any  respect  different.  Under 
the  Act  of  1869  the  receiver's  appointment  for  the  protection  of 

(e)  Ex  parte  Ja^rt  Povtis^  L.  R.  9  way  Co,,  S  Mac.  k  G.  104  ;  and 
Ch.  133,  136.  Aims  v.  Tru^iets  of  the  Birkcnh^ 

{d)  BusseU  y.  £att  Anglian  Bail-      Docks,  20  Be«T,  832« 


90  THE  BANKRUPTCY  ACT,   1883. 

§1  9,  10.  the  estate  only  lasted  until  adjudication  in  bankruptcy  took 
■  place,  when  the  estate  vested  in  the  registrar  as  trustee  imtil 
the  first  meeting  or  the  appointment  of  the  creditor's  trus- 
tee {dd\  when  the  title  to  the  estate  became  absolutely  vested 
in  the  trustee.  Under  the  present  Act  the  effect  of  a  ^  receiv- 
ing order/'  though  not  tantamount  to  actual  adjudication  (the 
petition  only  prays  for  '^  a  receiving  order  "  and  not  "  adjudica- 
tion "  as  formerly),  is,  as  already  stated,  for  many  purposes 
substituted  for  adjudication  (e).  And  yet,  it  is  subnutted,  upon 
the  making  of  the  receiving  order  the  estate  only  is  protected 
by  the  interim  receiver,  and  remedies  are  suspended  and  the 
order  possesses  no  wider  effect  so  as  to  change  or  in  anywise 
affect  titles  and  the  relative  rights  of  parties  (/). 

And  only  when  adjudication  takes  place,  followed  by  the 
trustee's  appointment,  does  the  estate  vest  in  such  trustee,  and 
his  title  accrues  and  rights  become  permanently  affected  (^). 
From  the  earliest  moment  of  such  appointment  of  the  receiver 
until  the  appointment  of  trustee,  there  appear  to  be  four  dis- 
tinct periods,  as  follows : — 

(1.)  The  period  after  presentation  of  petition  and  upon  the 
appointment  of  interim  receiver,  and  prior  to  the 
receiving  order,  but  only  for  protection  of  the  estate. 
(2.)  The  period  after  the  receiving  order  and  prior  to  adjudi- 
cation, when  the  official  receiver  becomes  interim  re- 
ceiver of  the  High  Court  and  official  manager,  and 
not  only  possesses  (but  is  entitled  to  manage  or  dele- 
gate the  management  of)  the  estate. 
(3.)  The  period  after  adjudication  (or  in  the  absence  of  adju- 
dication) when  acting  as  interim  trustee,  and  until 
trustee's  appointment  or  until  his  own  appointment  as 
trustee  in  small  cases  (see  Part  VIL),  during  which 
the  estate  has  vested  in  him  officiaUy  sub  modo. 
(4.)  The  period  after  the  appointment  of  the  trustee  or  the 
receiver  as  trustee  in  small  bankruptcies,  when  the 
trustee's  title,  until  then  inchoate,  becomes  complete, 
and  rights  arc  affected. 
As  regards  the  estate  and  during  the  period  (No.  1)  he  is  an 
overseer  or  custodian,  and  only  entitled  to  protect  the  estate  (^). 
As  to  the  periods  both  1  and  2,  ho  is  a  receiver  of  the  High 

{dd)  See  s.  17,  Act,  1869.  (/)    See  s.   21,   as  to  trustee's 

(e)  See  s.  5,  and  notes.  appointment ;  and  see  s.  54. 

(/)/&.  ig)  But  see  b.  70,  Interim  ReceiTer. 
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Court,  and  Bubject  to  its  obligations  and  responsibilitioa,  both    U  9,  10. 
aa  regards  the  estate,  the  debtor,  and  third  parties ;  and  as  to 
period  (2)  he  is  also  manager  pro  tern,  in  the  absence  of  special 
manager  (A). 

As  to  ihe  period  (3),  still  interim  receiver  and  official  mana- 
ger, but  Trith  title  to  the  estate  vested,  but  subject  to  be 
devested  on  the  trustee's  appointment.  And  it  is  submitted 
that  as  to  the  above  periods  the  law  as  laid  down  in  JSx  parte 
FtMfmcuier'OenercU  re  Bonham  (t)  will  apply  to  the  receiver,  in 
which  case  Jessel,  M.  R,  said,  speaking  of  the  four  events  that 
coiUd  happen  after  the  appointment  of  receiver  under  the  Act 
of  1869 : — "  In  two  out  of  the  four  cases  the  property  remains 
in  the  debtor — in  the  case  of  composition  and  the  case  of 
nothing  being  done;  in  the  other  two  cases  (t.e.,  liquidation  or 
bankruptcy),  the  property  vests  by  relation  back  in  the  trustee 
appointed  by  the  creditors.  But  until  one  course  or  another  is 
taken  there  is  no  devesting  of  the  property,  but  it  remains  in 
the  debtor.  Until  the  creditors  determine  what  is  to  be  done, 
there  cannot,  as  it  appears  to  me,  be  anything  in  the  shape  of 
a  parting  with  his  property  or  a  cessio  Jxmorum  by  the  debtor. 
In  other  words,  the  potentiality  of  something  happening  after- 
wards to  devest  the  property  is  not  a  parting  with  his  property 
by  the  debtor  so  as  to  prevent  the  extent  of  the  Crown  affecting 
that  property." 

As  to  period  (4),  the  trustee's  succession  to  the  estate  would 
seem  to  correspond  with  the  appointment  of  creditor's  assignee 
under  the  Acts  of  1849  and  1861,  having  the  effect  of  imme- 
diately devesting  the  estate  from  the  official  receiver,  imtil  then 
official  trustee,  and  vesting  it  with  all  corresponding  rights, 
liabilities,  and  obligations  in  the  trustee  for  the  creditors. 

It  remains  to  be  seen  which  of  the  obligations  incurred 
during  the  period  of  the  receivership  and  management  of  the 
estate  will  be,  as  it  were,  handed  on  to  the  trustee  when  so 
appointed,  but  probably  the  estate  will  always,  in  whosoever 
hands  it  comes,  be  answerable  for  the  obligations  of  the  proper 
and  authorized  acts  of  the  receiver,  and  the  receiver  (repre- 
senting for  this  purpose  the  special  manager)  will  remain 
responsible  for  his  unauthorized,  and,  perhaps  also,  his  discre- 
tionary acts. 

(A)  See  s.  70,  cI.  (a).  Lovering  rt  Peacocl,  L.  R.  17  £q. 

(0  10  Cb,  D.  595  ;  48  L.  J.  Bank.      452. 
34 ;  40  L  T.  16 ;  and  see  Ex  parte  . 
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II  9,  10.  In  Joj'ce  on  Injunctions  (k),  the  law  is  thus  laid  down.  If 
^g^j^pyij,  the  misconduct  of  an  officer  of  the  Court  in  executing  its  orders 
liAhilities.  becomes  the  subject  of  civil  proceedings  before  another  tribunal, 
the  Court,  in  its  discretion,  may  either  itself  take  cognizance  of 
the  complainti  or  may  leave  the  matter  to  be  dealt  with  upon 
such  proceedings;  but  whenever  the  title  to  redress  against 
such  officer  is  founded  on  a  denial  of  his  authority,  or  on  an 
alleged  defect  in  the  order  which  he  has  executed,  the  Court 
(which  alone  is  competent  to  decide  upon  the  validity  of  its 
own  orders)  is  bound  to  interpose  by  injunction,  and  assume 
exclusive  jurisdiction  over  the  matter  of  complaint"  So  in 
the  case  cited  (t),  which  was  a  motion  before  Lord  C.  Brougham 
to  discharge  an  order  of  Y.-C.  Shadwell,  refusing  to  dissolve  an 
injunction  granted  to  restrain  proceedings  in  an  action  of 
trespass  against  a  receiver  and  the  bailiff  who  had  levied  a 
distress  for  rent  in  arrear  by  the  tenant,  the  motion  was 
refused  with  costs.  The  Court  would  also  stay  proceedings  in 
an  action  against  its  officers  where  the  question  to  be  tried  was 
how  far  they  have  conducted  themselves  with  propriety  in  the 
execution  of  its  orders  (m).  So,  where  a  party  was  improperly 
arrested  under  an  attachment,  he  was  enjoined  from  proceeding 
at  law  without  prejudice  to  his  applying  to  the  Court  for  com- 
pensation (n).  The  Court  will  not  allow  its  receiver  to  be 
interfered  with  or  dispossessed  of  the  property,  nor  will  it  allow 
payment  to  him  to  be  intercepted,  although  it  seems  the  order 
appointing  him  may  be  perfectly  erroneous ;  application  must 
first  be  made  to  the  Court  for  leave  (o). 

So  the  Court  will  not  aUow  execution  to  be  levied  upon  goods 
in  the  possession  of  a  receiver  by  the  sheriff,  and  if  he  does  so 
levy  execution,  he  is,  it  seems,  liable  to  be  committed  for  con> 
tempt,  and  he  cannot  question  the  order  appointing  the  receiver, 
but  he  must  go  to  the  Court  for  leave  to  be  heard  pro  itUerfue 
mo  {p). 

Where  there  was  good  ground  for  believing  a  receiver  had 
acted  maliciously  or  inald  fide^  or  substantial  damage  sustained, 

(h)  Vol.  i.  p.  688  ;  b.  11,  par.  2.  Balchehr  y.  Blake,  1  Hog.  98. 

(Q  A  Hon  y.   neron,  2  My.  &  K.  (o)   Ame»    y.   Birkenhead  DoekM 

390.  {Trusted  of),  20  Beay.  832. 

(m)    Ex  parte  Clarke,  1  Rius.  &  (  p)  Jb,,  and  see  Bussell  t.  East 

My.  563.  Anglian  BaUicaij  Co.,  3  Mac.  &  Q. 

(n)  Hyde  y.  Holmes,  2  Moll  873  ;  104. 
Nugent  y.   Nugent,  2   Moll.  872  ; 
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the  Court  restrained  an  action  of  trespass  brought  by  the  defen-    ||  9f  10. 
dant,  and  referred  the  matter  to  the  Master  (q). 

Proceedings  in  Actions,  <kc. 

The  provision  of  Sect.  10  seems  to  be  more  strictly  applicable  Restraining 
to  the  somewhat  more  transient  restraint  which  the  statute  ^'^®"* 
imposes  upon  creditors  pending  the  first  meeting  of  creditors. 

Whether  it  is  intended  that  the  power  to  stay  the  earlier 
stages  of  an  action  shall  only  be  exercised  by  the  Court  in 
which  such  action  is  pending,  or  otherwise,  does  not  seem  quite 
clear.  The  words  of  Sect.  13  and  of  Rule  260  of  the  1869 
Act,  for  which  the  dual  jurisdiction  of  Sub-sect.  2  of  Sect.  10  of 
this  Act  has  been  substituted,  were  "  restrain  fiirtker  proceedings 
in  any  action,  suit,  execution,  or  other  legal  process  against  tlu 
debtor,  d&r,"  whereas  the  first  part  of  Sub-sect.  2  omits  the  words 
"  further  proceedings  in  any  action,  suit,"  and  the  latter  pai't 
of  the  sub-section  gives  "  any  Court "  power  to  "  stay  the  pro- 
ceedings, &c." ;  but  probably  the  Court  of  Bankruptcy  would 
exercise  its  general  power,  if  necessary,  to  stay  proceedings  at 
any  stage.  Under  the  old  law  (prior  to  1869),  the  Courts  in 
which  actions  were  pending  against  the  bankrupt  would,  upon 
application  being  made  to  them,  stay  further  proceedings  (r). 

In  conjunction  with  the  provision  of  Sect.  9,  suspending  the 
creditor's  remedy,  must  be  read  the  several  provisions  of  Sect. 
28  with  respect  to  the  bankrupt's  discharge.  A  new  and  im- 
portant provision  affecting  the  remedy  of  creditors  is  to  bo 
found  in  Sub-sect.  6,  viz.,  '*  The  Court  may,  as  one  of  the  con- 
ditions referred  to  in  this  section,  require  the  bankrupt  to  con- 
sent to  judgment  being  entered  against  him  by  the  ofiicial 
receiver  or  trustee  for  any  balance  of  the  debts  provable  imder 
the  bankruptcy  which  is  not  satisfied  at  the  date  of  his  dis- 
charge, but  in  such  case  execution  shall  not  be  issued  on  the 
judgment  without  leave  of  the  Court,  which  leave  may  be  given 
on  proof  that  the  bankrupt  has,  since  his  discharge,  acquired 
property  or  income  available  for  the  payment  of  his  debts." 

And  see  further,  notes  to  that  section. 

{q)  Parr  v.  AC,  9  Ir.  Eq.   Rep.  (r)   Spencer  v.  DenieU,  L.  R.  1 

54 ;  and  see  also  Coolie  ▼.  Pickering,  £x.  I2d  ;  HarUy  v.  Greenwood,  5 

1  Keen,  749 ;  and  under  the  Act  of  B.  Sc  Aid.  102  ;  and  see  Ex  parte 

1869,  £«  parU  Day  re  Potter,  W.  N.,  Bematconi,  2  Q.  &  J.  881. 
June  23,  1883. 
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II  9*  10.        ^^  although,  by  Sect.  28,  an  order  of  discharge  does  not 
■^  release  the  bankrupt  from  any  debt  or  liability  incurred  by 

means  of  fraud  or  fraudulent  breach  of  trust  to  which  he  is 
a  party,  nor  from  any  debt  or  liability  whereof  he  has  ob- 
tained forbearance  by  any  fraud  to  which  he  is  a  party,  yet 
the  leave  of  the  Court  would  seem  to  be  necessary  to  the 
maintenance  of  such  actions,  for  the  remedy  is  suspended 
until  the  discharge  of  the  debtor,  although  the  debt  itself  is 
not  ipso  facto  barred  by  the  statute,  but  may  be  proved  in 
bankruptcy  (*). 

But  where  the  debt  is  one  not  provable,  as,  for  instance, 
in  actions  for  unliquidated  damages  in  cases  of  mere  tort,  where 
the  amount  has  not  been  liquidated  by  agreement  before  the 
bankruptcy  (t),  there  the  creditor  may,  without  any  leave,  take 
his  remedy.  And  it  has  been  held  that  the  Court  ought  not  to 
restrain  any  suit  or  action  against  a  bankrupt  to  which  the 
discharge  of  the  bankrupt  would  not  be  a  defence,  as,  for  in- 
stance, in  an  application  for  repayment  of  a  sum  of  money  on 
the  ground  of  fraudulent  misrepresentation  (u). 

As  to  the  powers  vested  in  the  Courts  to  stay  proceedings 
under  Sect  10,  inasmuch  as  the  language  of  the  section  em- 
ploys both  the  word  "  proceedings  "  and  "  legal  process,"  some 
of  the  authorities  decided  under  Sect.  13,  and  Sect.  260  of  the 
1869  Act,  which  contained  similar  words,  may  tend  to  throw 
some  light  upon  the  powers  now  vested  in  the  several  Courts. 
But  very  many  of  the  authorities  having  been  decided  under 
the  section  giving  general  jiuisdiction,  will  therefore  be  found 
in  the  notes  to  Sect.  102  of  the  present  Act. 
lojonctioDs.  So  early  as  1870  it  was  decided  in  Ex  parte  Anderson  re 

Anderson  {x\  that  whilst  the  Court  had  a  general  jurisdiction 
to  grant,  in  a  sununary  way,  an  injunction  to  restrain  a  person 
not  a  party  to  the  bankruptcy  proceedings  from  dealing  with 
property  alleged  to  have  been  fraudulently  assigned  before  the 
bankruptcy,  yet  such  jurisdiction  was  exercisable  under  the 
general  power  given  by  Sect.  72  of  the  Act  of  1869.  And 
Sect.  13  (the  restraining  order  section  of  the  same  Act)  had  no 
application  to  a  case  where  there  was  a  complete  adjudication, 
and  where  there  was  before  the  Court  an  assignee  who  could  be 

(«)  Hats  y.  OuUeridge^  48  L.  T.  (u)  ExparU  Coker  re  Blakej  L.  R. 

B«p.  N.  S.  117.  10  Ch.   Ap.  652 ;  Ex  parU  Baum 

(0  Ex  parte  Mun^ard,  15  Yes.  re  Edwarde,  L  R.  9  Ch.  678. 

289.  {x)  L.  R,  5  Ch.  App.  47& 
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plaintiff  in  an  action  at  law  or  suit  in  equity.  "It  is  the  H  9»  10* 
absence  of  a  proper  plaintiff,"  said  Giffard,  L. J.,  "  which  renders 
necessary  the  special  powers  conferred  by  the  13th  section.  .  .  • 
It  is,  in  fact,  a  distinct  enactment  standing  by  itself,  for  the 
mere  purpose  of  preserving  the  property  until  there  is  an 
adjudication  and  a  person  before  the  Court  who  can  stand  in 
the  position  of  a  plaintiff."  It  was  also  held  that  on  unlimited 
undertaking  to  pay  damages,  and  not  only  out  of  assets,  should 
bo  required  firom  the  person  applying  for  an  injunction.  So, 
also,  an  injunction  granted  under  the  corresponding  section  (13) 
of  the  1869  Act,  it  was  held,  was  merely  for  the  protection  of 
the  estate,  and  had  no  effect  oh  the  rights  of  the  creditors  inter 

The  power  of  the  Bankruptcy  Court  to  restrain  suits  in  other 
Courts  by  injunction  was  untouched  by  the  Judicature  Act, 
1873  (z).  And  now  there  has  been  union  and  consolidation  of 
the  Bankruptcy  Court  with  the  Supreme  Court  (a). 

Where,  also,  an  action  was  in  part  founded  on  contract,  as 
for  money  had  and  received,  and  in  tort,  as  for  detinue,  it  was 
held  the  Court,  so  far  as  the  action  was  founded  on  the  count  for 
detinue,  had  no  power  to  restrain  it,  and  that  in  other  respects 
also  the  Court  ought  to  exercise  its  discretionary  power  and 
refuse  to  restrain  the  action  (6). 

Under  the  Act  of  1869  the  general  power  of  the  Court  to 
restrain  by  injunction,  on  the  application  of  a  receiver,  actions 
generally,  was  well  recognised  (c).  And  it  was  required,  upon 
every  such  application,  that  the  nature  of  the  debts  in  the 
actions  sought  to  be  restrained  should  be  set  out  in  an  affidavit 
filed  in  support  (</).  Where  the  proceedings  were  under  the 
debtor's  own  petition,  the  Comt  required  notice  to  be  given  to 
the  creditors  («).     But  where  the  creditor  petitions,  and  asks 


(y)  Sai  parte  Roeke  re  Hall,  6  Ch. 
App.  795. 

(2)  Ex  parte  DUton  re  Woods,! 
Gh.  D.  557  ;  45  li.  J.  Bank.  87  ;  37 
Ik  T.  109  ;  JBx  parte  Gordon  rt 
Dhxm,  L.  R.  8  Ch.  555 ;  but  see 
Ee  parte  Charlton  re  Charlton,  38 
L  T.  295 ;  aad  JSc  parte  Birtt  re 
Wkeriey^  11  Ch.  D.  278;  and  ^a; 
parte  Hide  re  Turner,  20  W.  R. 
508. 

(«i  See  Bs.  03  and  91 ;  and  Bee 


aUo  8.  102,  sah-s.  3  and  sub-s.  5, 
as  to  transfer  of  proceedings. 

{b)  Ex  parte  Harold  re  Meade,  3 
Cb.  D.  119  ;  45  L.  J.  Bank.  121. 

(c)  Ex  parte  Isaac  re  J)e  VeechJ, 
L.  ^R.  6  Ch.  58 ;  40  L.  J.  Bank. 
19. 

{d)  22  L.  T.  247,  C.  J.  B. 

ie)  See  21  L.  T.  685  ;  and  Ee  Es- 
cherieh  and  Baring  ex  parte  Malet, 
20  W.  R.  766,  C.  J.  B. 


96 


THE  BANKRTJPTCY  ACT,   1883. 


U  9,  10.  that  other  creditors  should  be  restrained,  all  that  is  required  is 
~  some  guarantee  that  the  creditor  will  proceed  with  his  peti- 
tion (/).  So  the  Court  would  restrain  an  action  of  ejectment 
brought  against  the  receiver  after  the  petition,  so  as  to  save 
expense  to  the  estate  (^).  And  where  the  object  of  the  action 
was  to  determine  whether  certain  goods  formed  part  of  the 
estate,  as  in  the  case  of  an  action  by  a  mortgagee  against  the 
trustee,  the  Court  restrained  the  action  (h). 

Where  one  partner  of  a  firm  only  petitioned,  it  was  held  the 
Court  had  no  jurisdiction  to  restrain  an  action  against  all  the 
partners  (t). 

Where  an  English  creditor,  in  respect  of  a  debt  incurred  in 
England,  brought  an  action  in  a  foreign  Court  against  the 
debtor  who  had  petitioned,  the  Court  restrained  the  action  (k). 
The  Court  would  also  restrain,  at  the  instance  of  a  creditor,  an 
action  by  the  debtor  where  bankruptcy  had  fallen  through,  so 
long  as  the  receiver  was  not  discharged  (l). 

Under  the  Act  of  1869  the  Court  would  also  restrain  the 
sheriff  from  selling,  although  he  was  in  possession  prior  to  the 
adjudication  (m).  Now,  however,  the  law  has  been  entirely  altered 
as  to  the  rights  of  execution  creditors,  for  by  Sect.  45  of  this 
Act,  to  entitle  an  execution  creditor  to  the  benefit  of  his 
execution,  he  must  in  all  cases,  whether  of  traders  or  non- 
traders,  have  not  only  seized,  but  sold  the  goods  before  the 
date  of  the  receiving  order,  and  before  notice  of  the  presenta- 
tion of  any  bankruptcy  petition  by  or  against  the  debtor,  or 
before  notice  of  the  commission  of  any  available  act  of  bank- 
ruptcy by  the  debtor.  In  all  cases,  therefore,  where  the  sale 
has  not  taken  place  prior  to  the  filing  of  the  petition,  the 
execution  creditor  will  be  restrained  from  selling  as  soon  as  the 
receiving  order  has  been  made. 


Restraining 
executions. 


(/)  i2c  Davtes,  21  L.  T.  685. 

Iff)  Ex  parte  BetU  rt  Figuts^  22 
L.  T.  245 ;  Rt  Jordan^  18  W.  B. 
863. 

{h)  Ex  parte  Cohen  re  Sparhe, 
L.  R.  7  Ch.  20  ;  41  L.  J.  Bank.  17 ; 
Ex  parte  Macdonald  re  Beveridge, 
24  L.  T.  475. 

(t)  Ex  parte  Isaac,  svpra;  and 
see  Ex  parte  MilU  re  Manning,  6 
Ch.  App.  594. 

{h)  Ex  parte  Ormiaton  re  Dietin, 


24  L.  T.  197 ;  and  see  as  to  action 
in  Ireland,  Bt  TaU,  L.  B.  13  Bq. 
311 ;  and  as  to  foreign  crediton 
suing  abroad.  Be  Chapmanf  L.  B.  15 
Bq.  75 ;  as  to  foreigner  suing  in 
Bnglish  Court,  Ex  parte  Lovetimg, 
27  L.  T.  863. 

(Q  Ex  parte  Taylor  re  Morring, 
L.  B.  18  Bq.  256. 

(m)  Be  Tideif,  21  L.  T.  685 ;  Be 
Bryant^  4  Ch.  P.  98. 


THE  BANKRUPTCr  ACT,   1883.  97 

In  such  cases  it  will  be  advisable  to  serve  the  sheriff  with    U  9,  10. 
either  an  order  staying  proceedings  under  Sect.  11,  or  with 
notice  of  the  petition  (n). 

Then  there  is  the  further  provision  of  Sect.  46  as  to  notice 
to  the  sheriff  prior  to  the  sale,  that  a  receiving  order  has  been 
made,  upon  receipt  of  which,  the  sheriff  on  request,  is  to  deliver 
the  goods  to  the  receiver  or  trustee,  subject  to  a  charge  upon 
the  goods  in  respect  of  the  costs  of  execution.  And  the  further 
requirement  of  the  same  section  (sub-sect.  2),  that  where  the 
sheriff  sells  under  an  execution  in  respect  of  a  judgment  for  a 
sum  exceeding  £20,  the  same  shall  be  retained  by  the  sheriff, 
after  deducting  the  costs  of  the  execution  for  a  period  of  four- 
teen days,  and  if  during  that  time  he  is  served  with  notice  of 
a  bankruptcy  petition  having  been  presented  against  or  by  the 
debtor,  and  he  is  afterwards  adjudged  bankrupt  thereon,  or  on 
any  other  petition  of  which  he  has  notice,  the  sheriff  is  to  pay 
the  balance  to  the  trustee  in  the  bankruptcy,  and  otherwise  is 
to  deal  with  it  as  if  he  had  not  received  notice  (o). 

There  is  no  time  limited  by  the  Act  (when  the  sheriff  has 
received  such  notice  within  fourteen  days  after  the  sale),  as  the 
extreme  limit  of  time  during  which  he  is  to  retain  the  proceeds, 
and  when  a4Judication  does  not  quickly  follow,  but  it  is  sub- 
mitted, the  sheriff  will  not  be  jiustified  in  paying  the  creditor 
except  in  the  event  of  a  composition  or  scheme  of  arrangement 
being  resolved  upon  and  approved  by  the  Court,  or  the  final 
neglect  of  the  creditors  to  pass  any  resolution  when  not  fol- 
lowed by  adjudication  (  p).  But  that  upon  the  appointment  of 
the  trustee  (q)  he  will  be  justified  in  paying  over  the  proceeds 
to  him,  unless  indeed  adjudication  is  postponed  for  so  long  a 
period  as  to  exceed  the  limit  of  '*  three  months  next  preceding 
the  date  of  the  presentation  of  the  petition,'^  to  which  time  the 
tnistee's  title  will  relate  (r).  In  such  an  event,  which  is  not 
likely  to  happen  frequently,  it  is  submitted  the  creditors*  title 
would  be  complete,  notwithstanding  notice  of  the  petition  to 

(m)  As  to  notice  to  the  aheriff,  see  43  L.  J.  Bank.  76. 

£z  parte  Langley^  and  Ex  parte  {p)  Ex  parte  Jamei  re  Condon, 

Smith  re  Bishop,  13  Ch.  D.  110  ;  49  L.  R.   9  Ch.  609  j  48  L.  J.  Bank. 

L.  J.  Bank.  1.  107. 

(o)  Sec  as  to  payment  OTcr  and  {q)  See  b.  21,  as  to  appointment 

anbieqoent    bankruptcy.    Ex    parte  of  trustee. 

Villarg  re  Rofjtra^  L.  B.  9  Ch.  432 ;  (••)  See  s.  43. 
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II  9,  10.    the  sherifT  as  well  aa  ultimate  adjudication,  and  the  trustee's 
title  would  be  lost  (a). 

Where  also  there  has  been  only  seizure  and  the  receiving 
order  has  been  made,  it  is  presumed  the  sherifif  will  be  exone- 
rated when  he  acts  under  the  authority  of  Sect  46 ;  but  it  is 
submitted  that,  inajsmuch  as  Sect.  45  only  destroys  the  creditors' 
right  to  the  proceeds  in  the  case  of  a  bankruptcy,  only  the 
custody  of  the  goods  remains  with  the  official  receiver,  and  that 
if  adjudication  does  not  follow  the  receiving  order,  and  also  in 
the  event  of  a  composition  or  scheme  of  arrangement  being  ac- 
cepted, or  where  there  is  no  resolution  for  adjudication,  and  no 
adjudication  takes  place,  in  one  or  other  of  such  events  the 
execution  creditor  will  be  entitled  to  the  goods  themselves,  and 
the  receiver  will  be  bound  to  deliver  the  goods  and  accoimt 
to  the  creditor,  so  long  as  the  creditor  has  not  waived  his  right 
to  enforce  the  security,  which  he  acquires  by  seizure,  as  against 
the  other  creditors  (^),  or  has  not  forfeited  such  security.  The 
result  will  therefore  follow,  that  where  executions  have  been 
levied  (and  perhaps  also  where  the  writ  is  in  the  hands  of  the 
sheriff)  the  proper  course,  unless  execution  creditors  waive  their 
security,  will  be  for  the  creditors  to  resolve  upon  bankruptcy. 
And  see  further  as  to  executions  giving  a  security,  p.  102. 


Resirainiiig 
landlord. 


Legal  Process. 

The  question  frequently  arises  as  to  what  is  a  "  legal  pro- 
cess "  within  the  meaning  of  the  section  ;  so  a  sequestration  in 
a  Chancery  suit  has  been  held  to  be  such  *'  legal  process,"  and 
therefore  the  sale  under  such  sequestration  was  held  restrain- 
able  (u).  But  a  distress  for  rent,  or  for  what  was  leviable  as 
rent,  was  held  not  to  be  "  an  execution  or  legal  process,"  and 


(«)  As  to  the  sheriff's  liability,  see 
Notley  y.  Buck,  8  B.  &  C.  160  ;  and 
£x  parte  Harper  re  Bremner,  L.  R, 

10  Ch.  879  ;  and  Ex  parte  Birming- 
mingham  Oas  Co.  re  Adams,  L.  B. 

11  Eq.  204 ;  40  L.  J.  Bank.  1  ;  24 
L.  T.  42. 

(t)  See  £x  parte  McLaren  re 
McCoUa,  L.  K  16  Ch.  D.  534 ;  50 
L.  J.  Ch.  203  ;  44  L.  T.  36 ;  Ex 
parte  MatUhner  re  Lewis,  L.  B..  3 
Ch.  D.  113  ;  34  L.  T.  662 ;  45  L  J. 
Bank.  125 ;  Ex  parte  Janes  re  Jones, 


L.  K  10  Ch.  663 ;  44  L.  J.  Bank. 
124 ;  and  see  also  Ex  parte  Jamtson 
re  BaWtme,  L.  R.  3  Ch.  D.  488  ;  45 
L.  J.  Bank.  156 ;  Crew  v.  Terry, 
L.  E.  2  C.  P.  D.  403 ;  46  L.  J.  C. 
P.  787  ;  Ex  parte  Holmes,  29  W.  B. 
124  ;  suh  nom.  Ex  parte  Woods,  43 
L.  T.  447  ;  Be  Lennard,  re  Ckidlty, 
L.  B.  1  Ch.  D.  177. 

(tt)  Ee  parte  Hughes  re  Bnmne, 
L.  B.  12  Eq.  187 ;  40  L.  J.  Bank. 
46  ;  Ex  parte  Rogers  re  Boustead,  16 
Ch.  P.  665. 
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Uierefore  not  restroinable  {x).  And  the  Court  had  no  power  SS  9)  10. 
to  interfere  with  the  statutory  right  given  to  the  landlord  under 
the  Act  of  1869  {dc)  to  distrain  for  a  year's  rent  due  to  him, 
notwithstanding  he  so  distrained  without  the  leave  of  the 
Court.  Neither  under  such  circumstances  was  he  deemed 
guilty  of  contempt  {y) ;  but  w^here  the  distress  was  once  levied 
after  the  bankruptcy  for  a  year's  rent,  there  could  not  be  a 
second  levy  for  another  half  year(z).  A  petition  of  right  by 
the  bankrupt  has  been  held  restrainable,  and  the  bankrupt  in 
contempt  for  proceeding,  notwithstanding  the  injunction  (a). 

As  to  mortgagees,  the  Court  has,  in  practice,  under  various  ReBtraining 
circumstances  exercised  its  power  to  restrain,  notwithstanding  n»<>'^«ag«^«' 
the  express  exemption  in  favour. of  the  rights  of  secured  credi- 
tors which  Sect.  12  of  tlie  Act  of  1869  (see  Sect.  9  of  this 
Act)  contained,  but  such  a  right  to  restrain  would  appear  to 
have  been  exercisable,  rather  under  the  powers  of  the  Court 
in  respect  of  its  general  jurisdiction  as  a  Court  of  Equity, 
where  the  right  or  title  of  the  mortgagee  was  to  be  determined, 
than  imder  the  mere  temporary  or  tentative  powers  which  Sect. 
13  of  the  Act  of  1869  afforded,  but  this  distinction  has  not,  it  is 
submitted,  been  always  kept  in  view,  and  has  led  to  what  seems 
a  manifest  inconsistency  between  some  of  the  cases.  But  the 
geueml  principle  deducible  from  the  cases  would  seem  to  be 
that,  as  a  general  rule,  it  is  not  the  intention  of  the  Act  that 
the  Court  of  Bankruptcy  shoidd  draw  within  its  jurisdiction  all 
property  that  may  be  claimed  as  against  the  trustee  by  a  third 
party,  unless  such  third  party  comes  to  the  Court  and  submits 
his  rights  to  be  determined  there  (6).     And  that  where  the 


{x)  Ex  parte  BimUnffltaiti  and 
StaffardAtrt  Oas  Light  Co,  re  Pan' 
tftov,  li.  B.  11  Bq.  615 ;  40  L.  J. 
Bank.  52  ;  but  see  Ex  parte  Ru$9eU, 
18  W.  R.  753 ;  which  in  not  reoon- 
cilable,  it  is  submitted,  with  the 
authorities  dted  infra, 

(y)  £x  parte  Till  re  Maphew,  L. 
It  1«  Sq.  97  ;  42  L.  J.  Bank.  84 ; 
Bx  pane  Hale  re  Binns,  1  Ch.  D. 
285  ;  45  L.  J.  Bank.  21. 

(z)  JSx  parte  Dyke  re  Morrieh^  47 
k  T.  26  ;  affinned  in  C.  A.  And  as  to 
distresses  bj  mortgagees,  see  Mwton  v. 
VktHpda,  L.  B.  4  Q.  B.  293  ;  ExparU 
Jarlton  re  Bowet,  14  €b.  D.  725  ; 
£x  parte  Qufen't  Ben^  Building 


Society  re  ThrelfaU,  29  W.  R.  128  ; 
reversing  42  L.  T.  596 ;  Bx  parte 
Voisey  re  Knight,  21  Gh.  D.  442 ; 
47  L.  T.  362. 

(a)  Re  Davies,  21  L.  T.  685. 

(h)  Ex  parte  Panndl  re  England^ 
6  Ch.  D.  335  ;  37  L.  T.  450  ;  Ex 
parte  North  Western  Bank  re  Slee, 
41  L.  J.  Bank.  72  ;  Ex  parte  Lyon 
re  Lyon,  L.  R.  7  Ch.  494  ;  41  L.  J. 
Bank.  41 ;  Ex  parte  Fletcher  re  Hart, 
9  Ch.  D.  381;  39  L.  T.  187;  and  see 
Ex  parte  Warren  re  Joyce,  10  Ch. 
222  ;  and  A;  Jordan,  18  W.  R.  863  ; 
where  a  mortgagee  was  restrained 
from  proceeding  with  an  action  of 
ejectment  until  after  first  meeting. 

H  2 
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§§  9,  10.  right  and  title  of  the  mortgagee  is  complete  before  the  com- 
mencement  of  the  bankruptcy,  then  the  Court  should  not  in- 
terfere with  the  right  of  the  mortgagee  in  respect  of  his 
security  (c).  And  so  the  Court  would  not  restrain  the  exercise 
of  a  mortgagee's  legal  rights  upon  a  mere  suggestion  that  when 
the  trustee  is  appointed  he  may  be  able  to  find  evidence 
enabling  him  to  impeach  the  deed,  but  the  Court  will  require 
for  such  an  order  eyidence  of  the  belief  at  least  in  the  existence 
of  facts  sufficient  to  impeach  the  deed  (d).  But,  on  the  other 
hand,  where  the  possession  has  been  taken  after  the  bankruptcy, 
if  such  possession  is  to  perfect  the  title  (and  perhaps  also^ 
though  not  to  perfect  title,  yet  without  leave  of  the  Court  after 
the  appointment  of  a  receiver  and  the  goods  are  in  ciutodia 
legis),  and  likewise  where  possession  is  taken  before  the  bank- 
ruptcy, yet  upon  a  prtmd  facie  case  being  made  out  against 
the  mortgagee,  then  the  Court  has  a  right  to  restrain,  and  will 
grant  an  injunction  (e).  And  it  is  submitted  that  if  this  was 
the  true  principle  tmder  the  Act  of  1869,  so  now  that  the 
official  receiver,  when  nominated,  becomes  at  once  seized  of  the 
estate  as  a  receiver  of  the  High  Court  in  all  cases  where  the 
mortgagee  is  not  in  possession  at  the  time  of  the  bankruptcy 
or  receiving  order  being  made,  the  leave  of  the  Court  should  be 
obtained,  otherwise  he  will  be  in  contempt  if  he  takes  or 
attempts  to  take  possession  of  the  estate. 

In  all  questions  in  respect  of  the  relative  powers  exercisable 
by  the  Courts,  it  should  be  borne  in  mind  that  the  London 
Court  of  Bankruptcy  is  now  united  and  consolidated  with,  and 
forms  part  of  the  Supreme  Court  of  Judicature  (/ ),  with  a 
transfer  of  its  business  to  the  High  Court,  and  that  for  the 
purposes  of  this  union,  consolidation,  and  transfer,  the  Judi- 
cature Act,  1873,  as  amended,  shall,  subject  to  the  provisions 
of  this  Act,  have  effect  as  if  such  union,  &c.,  had  been  effected 
by  that  Act.  And  all  matters  which  would  have  been  within 
the  exclusive  jurisdiction  of  the  London  Bankruptcy  Court  but 
for  this  Act  (^),  and  all  matters  in  respect  of  which  jurisdiction 


General 
powers  to 
refitrain. 


(c)  Ex  parte  CrofU  re  Lawrence^ 
18  W.  R.  756  ;  Ex  parte  Bayly  re 
Hart,  16  Oh.  D.  228  ;  48  L.  T.  181. 

{d)  Ex  parte  Sheil  re  Loneryan, 
4  Ch.  D.  789  ;  and  Ex  parte  Bayley 
re  Hart^  supra. 

(e)  76.,  and  Ex  parte  Cochrane  re 


Mead,  L.  E.  20  £q.  282 ;  and  see 
Ex  parU  Him  re  WhMy,  11  Ch. 
D.  278 ;  see  also  Ex  parte  Jlameare 
Knight,  25  S.  J.  280. 

(/)  S.  93. 

(S)  S.  94,  par.  (6). 
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is  giTcn  to  the  High  Court  by  this  Act,  shall  be  assigned  to  II  9,  10. 
such  diyision  of  the  High  Court  as  the  Lord  Chancellor  may 
appoint.  And  the  County  Court  shall,  for  the  purposes  of  its  bank- 
ruptcy jurisdiction,  in  addition  to  its  ordinary  powers,  have  all 
the  powers  and  junsdiction  of  the  High  Court,  and  the  orders  of 
the  Court  may  be  enforced  accordingly  in  manner  prescribed  (h). 

Where,  howeyer,  the  jurisdiction  to  grant  an  interim  in- 
junction is  to  be  exercised,  it  may  be  so  exercised  by  the 
Registrar  in  Chambers  (t). 

With  respect  to  the  stay  of  proceedings  in  any  of  the  Courts, 
reference  may  be  made  to  the  R.  S.  C.  of  1883;  and  also 
with  respect  to  the  transfer  of  actions  and  matters  from  one 
diyision  to  another. 

See,  also,  the  new  and  important  provisions  in  Sect.  102 
enabling  the  Judge  of  the  High  Court  who  makes  a  receiving 
order,  to  order  also  the  transfer  to  himself  of  any  action 
pending  in  any  other  division  brought  or  continued  by  or 
against  the  bankrupt,  with  a  restriction  as  regards  the  County 
Court  as  to  claims  which  might  before  this  Act  have  been  en- 
forced by  action  in  the  High  Court,  unless  all  parties  consent, 
or  the  money,  money's  worth,  or  right  in  dispute  does  not, 
in  the  opinion  of  the  Judge,  exceed  in  value  two  hundred 
pounds  (k), 

Seaired  Creditors. 

Subject  to  what  has  been  already  said  as  to  the  rights  of 
mortgagees,  and  the  proceedings  of  sherifis  with  respect  to 
executions,  it  remains  forther  to  be  observed  that  Sect.  9  con- 
tains a  proviso  almost  similar  to  Sect.  12  of  the  1869  Act,  that 
**  this  section  shaU  not  affect  the  power  of  any  secured  creditor 
to  realiae  or  otherwise  deal  with  his  security  in  the  same 
manner  as  he  would  have  been  entitled  to  realize  or  deal  with 
it  if  this  section  had  not  been  passed." 

The  corresponding  words  of  Sect  12  were  "creditor  holding 
a  security  upon  the  property  of  the  bankrupt ; "  but,  bearing 
in  mind  the  statutory  definition  of  a  secured  creditor,  the 
omission  of  these  words  does  not  appear  to  widen  the  scope  of  the 
section.    Such  definition  of  a  secured  creditor  is  as  follows : — 


(A)  &  100.  (I)  8ee  notes  to  s.  102. 

(i)  S.  99,  rab-s.  2. 
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Execution 
creditors. 


§§  9,  10.  "  Secured  creditor  means  a  person  holding  a  mortgage  chaigc 
or  lien  on  the  property  of  the  debtor,  or  any  part  thereof,  as  a 
security  for  a  debt  due  to  him  from  the  debtor  "  (I). 

Under  the  Act  of  1869  an  execution  creditor  of  a  non-trader, 
or  a  trader  for  a  sum  less  than  £50,  who  seized  tmder  a.Jl.  fa, 
prior  to  any  act  of  bankruptcy  to  which  the  title  of  the  trustee 
could  relate,  was  a  secured  creditor,  and  accordingly  was  en- 
titled to  proceed  to  sell,  notwithstanding  the  debtor  was  ad- 
judicated bankrupt  (m);  but  the  law  has  undergone  some 
important  modifications  in  this  respect,  as  will  be  seen  from 
the  terms  of  Sect.  45  (see  notes  to  that  section),  which  in  effect 
re-enacts  Sect.  184  of  the  Act  of  1849.  That  section  contained 
a  provision  which  deprived  an  execution  creditor  of  the  benefit  of 
his  security,  if  he  had  not,  prior  to  the  date  of  the  fiat,  or  the 
filing  of  the  petition,  sold  the  goods  as  well  as  seized  them,  and 
no  corresponding  provision  having  been  contained  in  the  Act  of 
1869,  all  such  executions  were  upon  seizure  only,  and,  notwith- 
standing there  was  no  sale,  held  to  be  secured  as  against  the 
trustee. 

But  the  goods  must  have  been  actually  seized,  otherwise  the}' 
were  not  bound  by  the  execution  (n).  And  where  the  seizure 
was  only  made  after  the  filing  of  the  debtor's  petition  for 
liquidation,  it  was  held  that  the  petition  was  an  act  of  bank- 
ruptcy, and  the  seizure  was  void  as  against  the  trustee  (o). 

So,  also,  as  to  executions  by  way  of  attachment.  Under  the 
C.  L.  P.  Act,  1854,  a  garnishee  order  could  be  obtained  on  an  ex 
parte  application  by  a  judgment  creditor,  and  could  be  enforced 
by  an  order  of  execution,  unless  the  garnishee  successfully 
showed  cause  why  execution  should  not  be  issued  against  him. 
So  it  was  held  that  where  a  garnishee  order  was  obtained, 
served,  and  made  absolute,  the  judgment  creditor  was  a  creditor 
holding  security  (/)).      But  more  recently  the  question  was 


(Z)  S.  168. 

{m)  Slater  v.  Ptnder,  L.  B.  6  Ex. 
228  ;  40  L.  J.  Ex.  146 ;  Ex  parte 
Eocke  re  Hall,  L.  R.  6  Gb.  795  ;  40 
L.  J.  Bank.  70 ;  Ex  parte  Bailey  re 
Jecks,  L.  B.  13  Eq.  814  ;  41  L.  J. 
Bank.  1;  Ex  parte  Lwering  re  Pea* 
cock,  L.  R.  17  Eq.  452. 

{n)  Ex  parte  WUlianit  re  Daviea, 
L.  R.  7  Ch.  814. 

(o)  Ex  parte  DuSgrnan  re  £well, 


L.  R.  11  Eq.  604 ;  see  also  where 
amonnt  reduced  by  payments  to 
avoid  sale,  Mostyn  v.  Stocky  9  Q.  B. 
D.  432 ;  51  L.  J.  Q.  B.  592  ;  and 
sec  Turner  v.  BridgeU,  8  Q..B.  D. 
392. 

{p)  Emanud  v.  Bridget,  L.  R.  9  Q. 
B.  286  ;  and  Ex  parte  Josdyne,  8 
Ch.  D.  327 ;  see  however  Ex  parte 
Greentoay  re  AdatM,  42  L.  J.  Bank. 
110. 
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raised  as  to  whether  an  attachment  was  not  a  "  dealing ''  with  §S  9,  10. 
the  bankrupt  within  Sect.  94,  sub-sect.  3  of  the  1869  Act,  and 
it  was  held  that  even  if  it  were  a  "  dealing,"  it  was  not  protected 
by  that  section,  unless  the  garnishor  had  obtained  actual  pay- 
ment of  the  attached  debt  from  the  garnishee  before  the  order 
of  adjudication,  thus  practically  overruling  the  prior  cases  (pp). 

The  law,  however,  both  as  to  executions  against  goods  and 
the  attachment  of  debts  of  the  bankrupt,  has  been  restored  to 
the  condition  of  the  law  as  it  was  under  Sect.  184  of  the  Act 
of  1849 — ^that  is  to  say,  the  creditor  is  not  entitled  to  retain 
the  benefit  of  the  execution  against  the  goods  or  attachment 
of  the  debt  as  against  the  trustee,  except  so  far  as  he  has, 
before  having  notice  of  the  presentation  of  a  bankruptcy  peti- 
tion against  or  by  the  debtor,  or  of  the  commission  of  any  avail- 
able act  of  bankruptcy  by  the  debtor,  enforced  the  execution 
by  sale  of  the  property  seized,  or  enforced  the  attachment  by 
receipt  of  the  debt  attached. 

There  is  now  no  distinction  between  trader  and  non-trader  in 
this  respect,  and  an  execution,  whatever  the  amount,  is  in  all 
cases  fiui  act  of  bankruptcy.  The  effect,  therefore,  is  that  there 
will  be  no  security  obtained  by  seizure  in  any  case,  but  only  by 
seizure  and  sale  prior  to  notice  of  the  petition,  and  of  an 
available  act  of  bankruptcy,  and  in  the  case  of  an  attachment 
by  the  actual  receipt  of  the  debt  prior  to  such  notice. 

Sect.  184  of  the  Act  of  1849  was  as  follows  : — "  No  creditor 
having  security  for  his  debt,  or  having  made  any  attachment  in 
London  or  in  any  other  place  by  virtue  trf  any  custom  there 
used  of  the  goods  and  chattels  of  the  bankrupt^  shall  receive 
upon  any  such  seciuity  or  attachment  more  than  a  rateable 
part  of  such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  and  sale  upon,  or  any  mortgage  of 
or  lien  {q)  upon  any  part  of  the  property  of  such  bankrupt, 
before  the  date  of  the  fiat  or  the  *filing  of  a  petition  for  adjudi- 
cation of  bankruptcy.  Provided  always,  that  nothing  herein 
contained  shall  be  deemed  to  give  validity  to  any  warrant  of 
attorney,  cognovit,  or  consent  to  a  judge's  order,  declared  to  be 
null  and  void  by  any  provision  of  this  Act,  nor  to  give  validity 
to  any  judgment  entered  up  under  or  by  virtue  of  any  such 

{pp)  Ex  parte  PiUers  re  Curtoys,  the  corresponding  section  of  this  Act, 
17  Cb.  D.  653  ;  50  L.  J.  Oh.  691.  s.  45. 

iq)  The  words  italicised  ue  not  in 
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§§  9,  10.  warrant  of  attorney  or  consent,  or  to  any  execution  or  extent 
executed  or  levied  under  or  by  virtue  of  any  such  warrant  of 
attorney,  cognovit,  or  consent." 

Sect.  95  of  the  Act  of  1869,  protecting  certain  executions,  was 
substantially  the  same  as  Sect.  133  of  the  Act  of  1849  (r),  and 
with  the  important  exception  as  regards  executions,  Sect.  49  of 
this  Act  corresponds  substantially  with  Sect.  95  of  the  Act  of 
1869  (excepting  that  the  words  "in  good  faith"  have  been 
omitted,  and  the  words  "before  the  date  of  the  receiving 
oi-der,"  substituted  in  lieu  of  "  before  the  date  of  the  order  of 
adjudication,"  and  also  the  addition  of  the  words  as  to  notice  of 
an  act  of  bankruptcy  "  before  that  time," — i.e.,  before  the  sale). 

Sect.  95,  sub-sect.  3  of  the  1869  Act,  protected  "  any  exe- 
cution or  attachment  against  the  goods  of  any  bankrupt,  exe- 
cuted in  good  faith  by  seizure  and  sale  before  the  date  of  the 
order  of  adjudication^  if  the  person  on  whose  account  such 
execution  or  attachment  was  issued  had  not  at  the  time  of  the 
same  being  executed  by  seizure  and  sale,  notice  of  any  act  of 
bankruptcy  conmiitted  by  the  bankrupt,  and  available  against 
him  for  adjudication."  When  this  measure  was  first  introduced. 
Sect  49  contained  a  similar  protection  in  respect  of  executions 
levied  prior  to  the  receiving  order  and  without  notice  of  any 
available  act  of  bankruptcy  committed  before  that  time,  but 
these  words  have  now  been  omitted,  the  creditors'  right  having 
now  to  depend  upon  Sect.  45. 

The  law  as  to  executions  having  pi^actically  been  restored  to 
the  condition  which  existed  imder  Sect  184  and  Sect  133  of 
the  Act  of  1849,  it  may  be  usefiil  to  refer  to  some  of  the 
authorities  in  reference  to  that  section. 

Commenting  upon  Sect  184,  Mr.  Shelford  (in  his  Law  of 
Bankruptcy,  3rd  ed.  p.  562)  says,  "  The  object  of  the  184th 
section  of  the  Act  of  1849  is  to  establish  a  clear  rule  that  iu 
order  to  entitle  the  execution  creditor  to  the  benefit  of  his 
judgment,  there  must  be  not  only  a  seizure  but  a  sale  before 
the  petition  or  adjudication.  This  section,  although  incorrectly 
wonlcd,  means  that  no  person  who  has  issued  an  execution  shall 
derive  any  benefit  from  it  unless  he  not  only  seizes  but  sells 
before  the  fiat  or  filing  of  the  petition,  and  a  creditor  who  has 
obtained  judgment  in  an  adverse  action  against  a  bankrupt, 

(r)  And  soe  Ex  parte  Arnold  re      Central  Oas  Co.,  5  L.  R.  Ex.  289. 
Wriffkt,  8  Ch.  D.  70 ;  KreM  r.  Great 


THE   BAl^KRUPTCY  ACT,    l88S.  l05 

and  has  issued  ^fi,fa.  thereon,  and  sold  the  goods,  is  not  entitled    ||  9,  10. 
to  the  proceeds  unless  not  only  the  seizure  but  the  sale  also 
takes  place  before  the  date  of  the  fiat  or  the  filing  of  the 
petition  for  adjudication  " ;  and  Parke,  B.,  observed  («),  "  that 
the  consequences  of  the  184th  section  may  be  very  serious,  for 
no  plaintiff  who  has  issued  execution  against  a  person  who  is 
liable  to  become  bankrupt  can  possibly  allow  of  any  delay,  but 
must  call  on  the  sheriff  to  complete  the  execution  by  an  imme- 
diate sale  "  (<).     So  in  Young  v.  Roebuck  («),  where  the  order  of  Young  ▼. 
events  were  (1)  seizure,  (2)  act  of  bankruptcy  and  notice,  (3)  *'^^- 
adjudication,  (4)  sale  ;  the  Court  under  Sect.  184  held  that  the 
assignee  was  entitled  to  the  goods  as  against  the  creditor, 
although  the  creditor  had  no  notice  of  an  act  of  bankruptcy, 
because  there  was  no  sale  prior  to  the  petition  under  Sect.  184, 
and  following  HuUon  v.  Cooper  (x).  EuJtton  ▼. 

With  these  cases  may  be  contrasted  the  well-known  case  of  ^^'•• 
Edwards  v.  Scarshrook  (y),  which,  having  been  decided  under  Edward*  ▼. 
Sect.  133  of  the  Act  of  1849,  to  some  extent  corresponding '^««*'«*^^*- 
i»-ith  Sect.  49  of  this  Act,  fairly  illustrates  the  principle  upon 
which  protection  was  imder  that  section  of  the  Act  afforded  to 
an  execution  creditor,  notwithstanding  Sect.  184.  In  that  case 
the  order  of  events  was  (1)  seizure,  (2)  act  of  bankruptcy  and 
notice,  (3)  sale  by  the  sheriff,  (4)  adjudication.  Cockbum,  C.  J., 
in  delivering  judgment,  said,  "It  is  clear  that  originally  an 
execution  could  not  be  invalidated  by  an  act  of  bankruptcy 
posterior  to  it  in  date,  but  prior  to  the  sale,  but  it  would  be 
by  an  act  of  bankruptcy  prior  to  the  issuing  of  the  writ  and 
seizure.  Then  comes  the  Act  of  6  Geo.  IV.  c.  16,  which  by 
Sect.  81  gives  protection  against  prior  acts  of  bankruptcy  to 
executions  levied  more  than  tw^o  months  before  the  issuing  of 
the  commission ;  and  the  2  <b  3  Yict.  c.  29  extends  this  pro- 
tection to  all  executions  levied  before  the  date  of  the  fiat 


(«)  See  HvMon  v.   Cooper,  6  Ex.  82,  83  &  34  ;  Or.  18,  r.  15  ;  Or.  19, 

159,  163.  rr.  1,  2,  8,  4  &  6  ;  Or.  83,  rr.  26, 

(0  This  ]angiiage  will  necesaarily  27,  28 ;  as  to  ships,  Or.  87,  r.  43, 

be  modified    ss   regards   ezecations  Detinae. 
issned  in  the  Goantj  Courts,  for  no  (u)  82  L.  J.  Bz.  260. 

nle  can  take  place  for  fire  d^ys  at  (;r)  See  also   O'Brien  ▼.   Srodie, 

least  next  followiog  the  day  of  seunre,  35  L.   J.   Bz.   188  ;   L.   R.  1  Ex. 

9  k  10  Tict.  e.  95,  a.  106  ;  and  802. 


C.  Or.  0.  L.  149  ;  see  also  Consoli-  (y)  82  L.  J.  Q.  B.  45. 

dated  Boles,  1875,  Or.    2,   rr.  31, 
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§§  9,  10.  saying  they  shall  be  valid  notwithstanding  any  prior  act  of  bimk- 
niptcy,  provided  the  execution  creditor  had  no  notice  of  the 
act  of  bankruptcy  at  the  time  of  levying.  Then  the  12  &  13 
Vict.  c.  106,  8.  133,  on  which  Mr.  Lush  relies,  adds  this  further 
condition  :  that  an  execution  shall  be  followed  by  sale  as  well  as 
seizure  without  notice  before  the  protection  shall  be  complete, 
but  it  must  refer  still,  as  the  former  Acts  did,  to  an  act  of  bank- 
ruptcy prior  to  the  execution,  and  it  leaves  the  law  untouched 
as  to  an  act  of  bankruptcy  posterior  to  the  seizure  ....  The 
defendant's  execution  is  untouched  by  this  notice  given  previous 
to  the  sale,  as  it  cannot  be  invalidated  by  the  act  of  bank- 
ruptcy posterior  to  the  issuing  of  the  writ  and  seizure  under  it, 
lU though  prior  to  the  sale." 

Under  the  Act  of  1849  levying  execution  upon  the  goods  of 
a  trader  by  seizure  and  sale  was  not  an  act  of  bankruptcy.  But 
under  Sect.  73  of  the  Act  of  1861,  for  a  sum  over  50/.,  execution, 
levied  by  seizure  and  sale,  was  made  an  act  of  bankruptcy  w^hen 
the  goods  were  a  trader's  goods,  but  such  act  of  bankruptcy 
(unlike  the  provision  in  the  Act  of  1869),  was  deemed  to  have 
been  conmiitted  as  from  the  date  of  the  seizure  only.  Where 
seizure  and  sale  was  an  act  of  bankruptcy  under  the  Act  of 
1869,  as  of  a  trader's  goods  for  a  simi  of  not  less  than  50^.,  it 
was  held,  upon  the  construction  of  Sect.  87  of  the  1869  Act,  to 
some  extent  corresponding  with  Sect.  46  of  this  Act,  that  if  such 
execution  was  levied  by  seizure  only,  before  the  petition,  the 
trustee  was  entitled,  and  that  the  execution  creditor  could  not 
claim  the  benefit  of  his  execution  on  the  ground  that  seizure 
alone  was  not  an  act  of  bankruptcy.  James,  L.J.,  said,  "  It 
seeqis  to  me  to  have  been  the  plain  intention  of  the  Legislature 
that  the  seizure  of  a  trader's  goods  and  the  sale  of  them  w^as 
not  to  vest  in  the  execution  creditor  any  title  to  the  proceeds, 
for  if  the  sheriff  gets  notice  of  a  petition  w*ithin  fourteen  days 
after  a  sale,  and  the  debtor  becomes  bankrupt,  he  is  to  pay  the 
money  over  to  the  trustee.  That  is  the  legislative  declaration 
of  the  title  of  the  trustee  to  the  proceeds  of  the  goods,  even  if 
they  are  sold  before  the  adjudication,  and  a  fortiori^  as  it  seems 
to  me,  it  is  a  declaration  of  the  title  of  the  trustee  to  the  goods 
between  the  time  of  the  seizure  and  the  sale.  I  think  it  is 
quite  inconsistent  with  the  whole  scope  of  the  Act  of  Parliament, 
and  quite  contrary  to  common  sense,  to  hold  that  a  seizure  and 
sale  being  an  act  of  bankruptcy,  the  person  who  has  seized  (and 
sold,  iic)  can  recover  the  proceeds  when  the  other  creditors 


THE   BANKKUPTCY  ACT,    1883.  107 

present  the  petition  before  the  sale,  though  he  could  not  hold    U  9f  10. 
them  if  the  creditors  waited  until  the  sale  had  been  completed,  " 

to  present  their  petition  "  (z). 

If  this  should  still  be  the  law,  it  is  submitted,  the  result  of 
the  cases  is  that  every  execution  levied  by  seizure  and  sale  is 
an  act  of  bankruptcy,  and  whenever  the  petition  is  presented 
after  seiziure  but  before  sale  such  execution  will  be  void  as 
against  the  trustee.  But  where  the  sale  is  completed  before 
the  receiving  order  without  notice  of  the  presentation  of  a 
petition,  or  of  a  prior  act  of  bankruptcy,  available  for  grounding 
a  receiving  order  against  the  debtor,  then  the  execution  will 
be  protected  (a).  But  that  in  no  case  will  the  act  of  bank- 
ruptcy, arising  from  the  execution  itself,  destroy  the  creditor's 
light  to  the  proceeds,  unless  the  46th  section  is  brought  into 
operation  (6). 

Under  the  Act  of  1849  an  execution  or  attachment  against  Execations 
land  was,  by  Sect.  133,  to  be  valid  if  made  band  fdt  and  with-  ^^"^  ^^' 
out  notice  of  a  prior  act  of  bankruptcy,  executed  by  seizure, 
before  the  date  of  the  filing  of  the  petition,  notwithstanding 
any  prior  act  of  bankruptcy.  Under  the  Act  of  1869,  Sect.  95 
likewise  afforded  protection  to  an  execution  against  land  exe- 
cuted in  good  faith  by  seizure  hefart  the  date  of  tfu  order  of 
adjtuiication  if  the  person  on  whose  account  such  execution  or 
attachment  was  issued  had  not,  at  the  time  of  the  same  being  so 
executed  by  seizure,  notice  of  any  act  of  bankruptcy  committed 
by  the  bankrupt,  and  available  against  him  for  adjudication  (c). 
And  the  present  Act  has  placed  executions  against  land  upon 
the  same  footing  as  executions  against  goods,  except  that  the 
security  is  acquired  in  the  case  of  land  by  completion  of  the 
execution  by  seizure  only  prior  to  the  receiving  order  and  before 
notice  of  the  presentation  of  a  petition  by  or  against  the  debtor, 
or  of  the  commission  of  an  available  act  of  bankruptcy.  Where 
also  the  interest  is  equitable,  the  appointment  of  a  receiver  is  to 
be  tantamount  to  seizure  (d). 

It  was  held  under  the  1869  Act  that  a  creditor  who  seized 
under  an  e^«^,  which  could  extend  to  goods  prior  to  any  act  of 

(z)  See  also  £z  parte  HaUing  re         (c)  Ex  parte  Vale  re  Bannieter, 

Hagdm,  7  Ch.  D.  157.  29  W.  R.  855. 

(a)  And  Bee  O'Brien  v.  Brodie,  35  (d)  See  Salt  v.  Cooper,  16  Ch.  D. 

li.  J.  Ex.  188  ;  and  8ee  £x  parte  544  ;   50  L.  J.    Cb.  529 ;  and  Ex 

SckuiU  re  Mantanle,  L.    R.   9  Ch.  parte  Etane  re  \Vatkin$,   13  Ch.  D. 

409.  252  ;  49  L.  J.  Bank.  7. 

(6)  Edwards  v.  Seartbiook,  supra. 
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Lien. 


SS  9f  10.  bankruptcy  to  which  the  trustee's  title  could  relate,  was  a  secured 
creditor  at  the  time  of  seiziu"c  and  before  inquisition,  notwith- 
standing Sect.  87  of  the  1869  Act(6),  and  the  result  was  that 
elegits  became  the  almost  common  remedy  where  the  goods 
were  to  be  seized,  but  the  present  Act,  Sect.  146,  provides  that 
the  sheriff  shall  not  under  a  writ  of  elegit  deliver  the  goods  of  a 
debtor,  nor  shall  a  writ  of  elegit  extend  to  goods. 

Seizure  of  lands  under  an  execution,  though  followed  by  sale, 
is  not  an  act  of  bankruptcy.  Sect.  46  of  the  present  Act  does 
not  refer  to  lands. 

Although  lands  are  not  charged  in  respect  of  judgments 
entered  up,  until  they  are  actually  delivered  in  execution  (/), 
the  appointment  of  a  receiver  has  been  held  a  sufficient  delivery 
in  execution  within  27  &  28  Vict.  c.  112  (g). 

Attachments  have  already  incidentally  been  referred  to,  and 
generally  it  may  be  said  the  same  rules  which  have  been  laid 
down  as  to  executions  against  goods  will  have  similar  application, 
and  for  the  same  reasons,  to  attachments  of  debts,  for  the  pro- 
visions of  Sect.  45  apply  to  all  attachments  of  debte,  and 
therefore,  to  entitle  the  garnishee  creditor  to  the  debt  he  must 
actually  have  received  it  prior  to  the  date  of  the  receiving 
order,  and  before  notice  of  the  presentation  of  a  petition  by  or 
against  the  debtor  or  of  the  commission  of  an  available  act  of 
bankruptcy  (A).     See  also  R.  S.  C.  1883,  Or.  50. 

Where  money  was  paid  into  Court  to  abide  the  event  of  a 
reference,  and  before  the  award  bankruptcy  supervened,  it  was 
held  that  the  plaintiff  creditor,  and  not  the  trustee,  was  entitled 
as  a  secured  creditor  (t). 

Any  person  possessing  a  lien  upon  the  property  of  the  bank- 
rupt) and  whether  legal  or  equitable  (k),  and  whether  general  or 


Garnishee 
orders. 


(e)  Sx  parte  AbboU  re  Oouriay, 
L.  R.  15  Ch.  D.  U7 ;  60  L.  J.  Gh. 
80  ;  and  see  also  Ets  parte  SuLger  re 
Chinn,  17  Ch.  D.  880  ;  Mahon  v. 
Miki,  45  L.  T.  540. 

(/)  See  as  to  formalities,  1  &  2 
Vict,  c  110,  88.  13,  19 ;  18  &  19 
Vict.  c.  16  ;  23  &  24  Vict  c.  88 ;  27 
&  28  Vict.  c.  112. 

{g)  Ex  parte  Evane  re  Wathim, 
L.  R.  13  Ch.  D.  252  ;  49  L.  J.  Bank. 
7. 

(A)  See  luder  1869  Act,  Chatter- 


ton  V.  Watney,  17  Ch.  D.  259;  £a: 
parU  PiUere  re  Curtajfe,  17  Ch.  D. 
653  ;  Emanuel  y.  Bridger^  L.  B.  9 
Q.  B.  286 ;  and  Ex  parU  Jotdyne 
re  Wait,  8  Ch.  D.  827  ;  47  L.  J. 
Bank«  91. 

(i)  Ex  parte  Banner  re  Keywortk, 
L.  B.  9  Ch.  379  ;  ExparU  Tate,  43 
L.  J.  Bank.  102 ;  and  see  Ex  parte 
Bouchard  re  Moojen,  12  Ch.  D.  26  ; 
48  L.  J.  Bank.  105. 

(k)  White  T.  Simmons,  L.  B.  6 
Ch.  555. 
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specific,  if  it  be  property  that  is  rightly  obtained,  will  be     MS,  10. 

entitled  to  such  lien  or  charge  if  prior  to  any  act  of  bankruptcy  ' 

to  which  the  trustee's  title  will  relate,  or  even  after  such  act  of 
bankruptcy  if  he  obtained  such  lien  or  chaise  prior  to  the  date 
of  the  receiving  order,  and  had  no  notice  of  an  act  of  bank- 
ruptcy committed  prior  thereto,  and  available  for  grounding 
the  receiving  order  against  the  debtor,  and  will  be  entitled 
to  assert  such  lien,  as  a  seciu^d  creditor  (Q.  Liens  may  be 
either  (1)  specific,  or  (2)  general.  A  specific  lien  is  the  right  Specific  liens, 
at  common  law  to  retain  a  chattel  of  another  until  a  specific 
charge  upon  such  chattel  is  satisfied.  The  vendor  of  corporeiil 
chattels  is  entitled  to  a  lien  upon  such  chattels,  in  respect  of 
the  price,  but  only  so  long  as  he  retains  possession  of  them  (m). 
So  the  owner  of  a  ship  has  a  lion  upon  the  cargo  for  the 
freight  (n).  And  a  workman  or  artificer  upon  the  articles  upon 
which  his  labour  has  been  expended,  but  such  lien  is  no  more 
than  a  right  of  retainer  until  the  pecuniary  claim  has  been 
satisfied,  and  carries  with  it  no  right  of  sale  (o). 

(2).  "A  general  lien,"  in  Addison  on  Contracts,  is  defined  General  liens, 
as  "  a  right  on  the  part  of  the  manufacturer,  broker,  or  com- 
mission agent  for  the  sale  of  goods,  warehouseman,  or  whar- 
finger into  whose  hands  goods  have  been  placed  to  be  worked 
up,  repaired,  improved,  sold,  or  taken  care  of  for  hire  in  the 
ordinary  coiurse  of  their  trade  or  employment  to  retain  posses- 
sion of  them,  not  only  till  they  have  received  payment  of  the 
hire  due  to  them  for  their  services  in  the  particular  employ- 
ment, but  for  the  general  balance  due  to  them  from  their 
employer  in  the  ordinary  course  of  dealing  for  work  and  services 
of  the  like  nature  bestowed  at  other  times  upon  other  goods  of 
the  employer."  And  this  right  may  depend  upon  eitixer  the 
express  agreement  of  the  parties,  or  the  custom  and  usage  of 
the  particular  trade  or  business.  But  such  general  lien  must 
be  consistent  with,  and  not  in  opposition  to  the  tenns  and 
conditions  upon  which  the  thing  was  received  (p). 

So  bankers  have  a  general  lien  upon  the  securities  of  their 
customers  in  their  hands  for  advances  in  the  ordinary  course  of 

(/)  8.  49.  502. 

(w)  Benjamin   on    Sales,   8  Bd.,  (o)  Thames  Iron  Work»,  *<?.,   v. 

pw  782,  and  Mite*  v.  0<yrUm,  2  C.  &  Palcnt  Derrick  Co,,  29  L;   J.  Ch. 

M.  604  ;  Dixon,  v.  YoUt,  6  B.  &  Ad.  714. 

313.  (p)  TToOrer  v    Birthy   0  T.    R. 

(n)  hdchtr  ▼.  Ca/^MT,  4  M.  &  O.  262, 
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ii  9,  10*  business,  unless  such  securities  have  been  received  under  some 
special  arrangement  inconsistent  with  the  exercise  of  the  right  (^), 
or  for  some  special  purpose  (r).  But  under  the  Act  of  1869,  the 
holder  of  a  bill  of  exchange,  pending  discount,  was  not  a  secured 
creditor  with  regard  to  the  liability  of  antecedent  solvent  per- 
sons, either  for  the  purpose  of  voting  or  for  dividend  («) ;  but 
for  the  purposes  of  voting  under  the  present  Act,  such  antece- 
dent liabilities  must  be  dealt  with  as  a  securitv,  and  the  value 
deducted  from  the  proof  (<). 

So  a  bailee  of  chattels  has  a  right  of  lien  for  moneys  due  to 
him  from  the  bailor  in  respect  of  such  chattels,  but  if  he  volun- 
tarily parts  with  the  possession,  the  lien  is  gone,  and  will  not 
revive  even  if  he  afterwards  recovers  possession  («). 

Factors  and  brokers  to  whom  goods  are  consigned  for  sale 
have  a  lien  for  the  general  balance  duo  to  them  from  their 
employers  or  principals  in  the  ordinary  course  of  their  business 
as  factors,  and  for  their  acceptances  on  behalf  of  such  employers, 
upon  the  goods  whilst  they  are  in  their  possession,  and  on  the 
moneys  realized  by  the  sale  of  them  (x). 

So  a  general  lien  may  be  claimed  by  packers  on  the  goods  of 
the  customer  in  his  hands  (t/) ;  by  insurance  brokers,  for  the 
general  balance  due  to  them  upon  nil  policies  effected  by  them 
for  their  employers,  and  upon  moneys  received  by  them  upon 
such  policies  from  the  underwriters  (e).  So  have  solicitors  a 
lien  upon  all  moneys  recovered  by  them  in  the  actions  and 
suits  in  which  they  are  engaged,  and  also  upon  such  deeds  and 
papers  and  other  articles  of  their  clients  which  come  into  their 
hands  in  their  professional  capacity,  and  not  alone  for  specific 
costs,  but  for  their  general  costs  against  the  client  (a). 


(9)  See  Addison  on  Contracts,  8 
ed.,  p.  376  ;  and  JoTiet  v.  Pepper- 
corn, 28  L.  J.  Ch.  158  ;  JU  Meadows, 
28  L.  J.  Ch.  891 ;  Ee  parte  CUy 
Bank,  8  L.  T.  Bep.  N.  8.  792 ;  Re 
European  Bank,  L.  &.  8  Ch.  41. 

(r)  Supra, 

(«)  Ex  parU  Sehofidd  re  Firik, 
L.  &.  12  Ch.  D.  837  ;  48  L.  J. 
Bank.  122. 

(I)  Sched.  1. 

(tt)  Stoeet  Y.  Pym,  1  East,  4. 

(x)  Addison  on  C,  8  ed.,  p.  474  ; 
Hudson  T.  Oranffcr,  5  B.  k  Aid.  31 ; 


Be  Pavfy'9  Patent  Felted  Co,,  1  Cb. 
D,  631  ;  and  see  as  to  contracts  and 
pledges  by  a^nts  and  factors,  giving 
absolute  security  to  the  pledgee. 
Factors*  Acts,  4  Qeo.  IV.  c.  88  ;  6 
Qeo.  IV.  c.  94 ;  5  &  6  Vict.  e.  39 ; 
and  40  &  41  Vict.  c.  39. 

(y)  Oreen  t.  Farmer,  4  Burr. 
2214. 

(2)  Mann  v.  Forrester,  4  Camp. 
61. 

(a)  Stevenson  v.  Blakelock,  1  M. 
&  S.  535 ;  Lambert  v.  Budima^er, 
2  B.  &  C.  616  ;  Blunden  v.  Desart, 
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Carriers  have  likewise,  in  respect  of  their  lien  for  the  carriage    M  9»  10. 
of  goods,  the  right  to  retain  them  until  such  carriage  has  been 
paid  or  tendered,  unless  by  express  contract  they  have  consented 
to  give  credit  for  the  payment  of  the  carriage,  in  which  case 
they  are  bound  to  deliver  them  to  the  consignee  (6). 

The  contract  of  pledge  is  to  be  distinguished  from  a  contract 
of  hypothecation. 

The  contract  of  pledge  has  been  described  as  "  a  bailment  or  Pledges  tnd 
delivery  of  goods  and  chattels  by  one  man  to  another,  to  be  V^*^®^' 
held  as  security  for  the  payment  of  a  debt  or  the  performance 
of  some  engagement,  and  upon  the  express  or  implied  under- 
standing that  the  thing  deposited  is  to  be  restored  to  the 
owner  as  soon  as  the  debt  is  discharged  or  the  engagement  is 
fulfilled  "  (il),  and  is  to  be  distinguished  "  from  the  contract  of 
hypothecation  by  the  transfer  of  the  possession  or  the  actual 
tradition  or  delivery  of  the  thing  intended  to  be  charged  to  the 
creditor,  and  from  the  contract  of  mortgage  by  the  absence  of 
a  transfer  of  the  ownership  or  right  of  property  thereof  to  the 
pa^iiiiee  during  the  continuance  of  the  trust.  The  pawnee, 
diunng  the  continuance  of  the  contract,  is  the  lawfiil  possessor, 
and  has  a  special  property  in  the  chattel  as  a  bailee,  but  the 
general  right  of  property  and  ownership  still  continue  in  the 
pawnor  "  (e).  And  the  distinction  is  thus  pointed  out  in  the 
Institutes  (/).  "  By  the  term  pledge  is  meant  that  which  has 
actually  been  delivered  to  a  creditor,  especially  if  the  thing 
was  a  movable  ;  and  by  the  word  hypothecation  we  comprehend 
what  is  obliged  to  a  creditor  by  a  mere  agreement  without  any 
delivery/* 

An  equitable  lieu  arises  upon  the  sale  of  land  in  favour  of  Equitable 
the  vendor  who  delivers  possession  to  the  vendee  without  re-  '®°* 
ceiving  payment  of  the  price,  and  will  bind  the  land  in  the 
hands  of  the  purchaser,  his  heirs  and  devisees,  and  all  subse- 
quent land  fide  purchasers  with  notice  {g) ;  and  such  lien  exists 

2  Dm.  k  W.  405  ;  Robin$  v.  Gold-  Cro.  Jac.  2U. 

iagkam,  L.  B.  13  Sq.  440.     And  aa  (/)  Inst.  lib.  4,  tit  6,  s.  7.     As 

against  a  new  trustee  in  bonkniptcy,  to  the   pawnee's  right  to  sell,   see 

see  Ex   parU   Talden,   4    Cb.    D.  Pawnbrokers*  Act,  1872 ;   35  &  86 

129.  Vict.  c.  93  ;  and  Ferguston  v.  Nor* 

(b)  Ex  parte  Barrow,   6  Ch.  D.  man,  5  Bing.  N.  C.  76. 

783.  (g)  Sngden's  Vend,  k  Parch.  856, 

{d)  Addison  on  C,  8  Bd.,  p.  592.  857,  Ed.    1846  ;  Mackreth  ▼.  Sgrn- 

(V)  Ih.f  and  see  Rairl^Y.  Davie$,  mom,  15  Yes.  329. 
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U  9t  10, 11,  notwithstanding  the  property  has  been  conyeycd.  So,  also,  a 
^^*  deposit  of  deeds  with  a  creditor  as  a  security  for  a  debt  will 
give  such  creditor  a  right  in  equity  to  the  security  upon  the 
estate,  and  as  against  the  trustee  in  bankruptcy,  provided,  of 
course,  such  deposit  have  been  made  before  the  date  of  the 
order,  and  without  notice  of  an  act  of  bankruptcy  (A).  And  as 
between  two  persons  whose  liens  are  of  the  same  nature  and 
quality,  and  precisely  equal,  the  possession  of  the  deeds  gives 
the  priority.  When  the  equities  of  the  two  parties  are  in  all 
respects  precisely  equal,  the  maxim  "qui  2>^'^or  est  tempore , 
potior  est  jure  "  will  prevail. 

Where  an  equitable  security  is  acquired  by  agreement  in 
respect  of  goods  and  chattels,  the  security  must  be  registered 
as  a  bill  of  sale  (i). 

As  to  the  vote  of  a  secured  creditor,  sec  Sched.  1,  rr.  10,  11, 
12. 

As  to  his  proof,  Sched.  2. 


SeiTice  of 
order  staying 
proceedings. 


11,  Where  the  Court  makes  an  order  staying  any 
action  or  proceeding,  or  staying  proceedings  generally, 
the  order  may  be  served  by  sending  a  copy  thereof,  under 
the  seal  of  the  Court,  by  prepaid  post  letter  to  the 
address  for  service  of  the  plaintiff  or  other  party  pro- 
secuting such  proceeding. 

The  object  of  this  provision  is  clearly  to  obviate  the  great 
cost  incidental  to  the  service  of  restraining  orders  or  injunctions 
upon  creditors.  Simple  notice  is  intended  to  be  sufficient,  but 
care  must  be  exercised  in  following  the  direction  of  this  section, 
otherwise,  in  case  of  disobedience  to  the  order,  difficulties  may 
arise  in  enforcing  it. 


Power  to 
appoint 
special 
manager. 


12.  (1.)  The  official  receiver  of  a  debtor's  estate  may, 
on  the  application  of  any  creditor  or  creditoi*s,  and  if 
satisfied  that  the  nature  of  the  debtor's  estate  or  business 


(A)  Sumpter  v.  Cooper^  2  B.  &  Ad. 
228  ;  Doe  dtm,  Jona  v.  Jones,  10 
B.  &  C.  718. 

(t)  Bills  of  Sale  Act,  1878  k  1882, 


see  post;  and  Sx  parte  Mackay 
re  JeavoM^  L  R.  8  Ch.  643;  Ex 
parte  Montagu  re  (/Brien,  1  Ch.  D. 
654. 
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or  the  interests  of  the  creditors  generally  require  the  8  18' 
appointment  of  a  special  manager  of  the  estate  or  busi- 
ness other  than  the  official  receiver,  appoint  a  manager 
thereof  accordingly  to  act  until  a  trustee  is  apx>ointed, 
and  with  such  powers  (including  any  of  the  powers  of 
a  receiver)  as  may  be  entrusted  to  him  by  the  official 
receiver. 

(2.)  The  special  manager  shall  give  such  security  and 
account  in  such  manner  as  the  Board  of  Trade  may 
direct. 

(3.)  The  special  manager  shall  receive  such  remunera- 
tion as  the  creditors  may,  by  resolution  at  an  ordinaiy 
meeting,  determine,  or  in  default  of  any  such  resolution, 
as  may  be  prescribed. 

There  would  seem  to  be  at  least  two  distinct  conditions,  both  Special 
of  which  must  exist,  ere  the  official  receiver  appoints  a  special    ^^ 
miinagcr ;  viz.  (1)  the  appUcation  of  a  creditor  or  of  creditors  ; 
(2)  evidence  that  the  nature  of  the  estate  or  business,  or  the 
interest  of  the  creditors  generally,  requires  such  appointment. 

Although  the  status  of  the  receiver  after  his  appointment  as 
interim  receiver  is  that  of  a  receiver  of  the  High  Court,  it 
would  seem  that  he  is  also  officially  a  manager  in  the  absence 
of  the  appointment  of  a  special  manager,  and  is  to  have  regard 
to  the  wishes  of  creditors  formally  expressed  at  duly  convened 
meetings  (k)  ;  but  notwithstanding  his  authority  as  manager,  it 
seems  his  powers  are  also  limited  to  "  acts  necessary  for  the 
protection  of  the  debtor^s  property,"  or  "  the  disposing  of 
perishable  goods "  (/),  unless  the  Board  of  Trade  otherwise 
orders. 

Where  the  necessities  of  the  case  require  more  to  be  done, 
the  creditors  must  apply  for  a  special  manager  to  be  appointed, 
and  such  appointment,  when  made,  is  to  continue  until  the 
appointment  of  a  trustee. 

In  this  respect  the  official  receiver  would  appear  to  stand 
much  in  the  same  relation  to  the  special  miuiager  as  the  official 

(i)  S.  70.  (0  ^c  8.  70,  par.  2. 
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I  12.  assignee  formerly  did  to  the  messenger  of  the  Court,  the  former 
having  the  official  seisin,  whilst  the  latter  kept  the  actual  pos- 
session and  control  of  the  estate. 

In  appointing  such  manager,  it  seems  that  not  all  the  powcra 
attached  to  or  flowing  from  the  functions  of  the  receiver  are 
delegated,  but  only  such  express  powers  as  may  be  entniistcd 
to  him;  but  such  powers,  as  far  as  they  are  delegated,  are 
exactly  co-extensive  with,  but  not  more  than,  the  powers  of  the 
interim  receiver,  and  the  maxim  delegatus  non  potest  delegare 
docs  not  appear  applicable,  inasmuch  as  the  official  receiver 
himself  is  not  a  mere  agent  or  representative,  but  derives 
his  functions  as  well  as  his  authority  to  delegate  some  of  them 
direct  from  the  statute. 

The  words  "  any  of  the  powera  of  a  receiver  "  are  so  wide 
that  they  might  include  every  power,  not>nthstanding  such 
power  were  not  incidentid  to  the  mere  management ;  but  pro- 
bably this  might  be  interpreted,  any  power  incidental  (and 
strictly  so)  to  the  management  of  the  estate.  And  by  Sect.  70, 
cl.  (J))y  express  power  is  given  to  the  interim  receiver  to 
authorise  the  special  manager  to  raise  money  or  make  advances 
for  the  purposes  of  the  estate  in  any  case  where  in  the  interest 
of  the  creditor  it  appears  necessary  to  do  so. 

These  provisions  for  management  recognise  a  state  of  things 
inevitable  in  the  case  of  every  insolvency  where  the  right 
(subject  to  the  fulfilment  of  formtUities  and  necessary  prior 
investigation)  of  the  debtor  to  compound,  exists,  and  to 
presence  the  business  or  the  estate  in  statu  quo  \mtil  the  ne- 
gotiation between  the  insolvent  debtor  and  his  creditors  comes 
to  an  end. 

It  seems  to  be  the  intention  of  the  Act  that  the  appointment 
of  a  special  manager  shoidd  only  take  place  in  lai*ge  cases 
where,  from  the  magnitude  of  the  estate  or  business,  an  in- 
dependent and  efficient  control  must  be  delegated  to  some  in- 
dividual representing  the  creditors ;  and,  pending  the  first  or 
subsequent  meetings  of  the  creditors,  the  public,  and  other  ex- 
aminations of  the  debtor,  and  the  submission  of  a  proposal  for 
a  composition  or  scheme  of  arrangement  by  the  debtor  to  his 
creditors.  In  that  interval  it  seems  the  administrative  and 
official  acts  would  be  limited  to  the  receiver,  the  practical 
control  of  the  estate  or  conduct  of  the  business  to  the 
manager. 

The  manager  so  appointed  will  be  amenable  to  the  Board  of 
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Trade  in  the  conduct  of  affairs,  and  under  the  control  of  the        I  12. 
receiver. 

Under  the  Act  of  1849  it  was  held  that  the  "  messengei* "  of  Liability  of 
the  Court  of  Bankruptcy  was  the  officer  of  the  official  assignee,  ^;  ^^^^il^'^ 
who  was  rcsiwnsible  for  his   conduct,  both  being  under  the  is  siwcial 
control  of  the  Commissioner  in  Bankruptcy  (now  read  Board  of  ™*^»g6'". 
Trade),  and  an  order  having  been  mside  vesting  the  estate  and 
effects  of  the  bankrupt  in   the  official   assignee,   the  official 
assignee  could  not  be  heard  to  say  that  he  had  no  authority 
over  the  messenger.     So  in  a  case  where  0.  was  assignee  by  a 
deed  of  1851  by  way  of  mortgiige  of  stock  in  trade  of  B.,  with  a 
power  of  side  on  default  of  payment,  which,  having  occurred, 
he  took  possession  in  June,  1858,  and  on  the  9th  July  follow- 
ing, B.  petitioned  the  Court  of  Bankruptcy  imder  the  arrange- 
ment clauses  of  the  then  Bankruptcy  Act,  and  a  jjrotecthiff  order 
was   made,   and   an   official   assignee   appointed  on   the   2l8t 
August,    an   order   was  madci  vesting  the  debts   due   to   the 
l>ankrupt  in  the  official  assignee,  and  that  all  his  stock  and 
effects  should  be  taken  possession  of  by  the  messenger  in  bank- 
ruptcy. On  the  same  day  the  messenger  took  possession,  and  on 
the  28th  of  the  same  month  0.  recovered  possession,  and  in 
December  advertised  the  property  for  sale,  but  the  messenger 
refused  to  allow  the  auctioneer  to  make  a  catalogue ;  and  the 
bankrupt  and  others  shortly  afterwards  putO.'s  agent  forcibly  out 
of  possession.     On  a  motion  on  behalf  of  0.  for  an  injunction  to 
restrain  the  official  assignee  from  selling,  disposing  of,  or  re- 
moving the  goods,  or  interfering  therewith,  the  official  assignee 
argued  that  ilnder  the  order  which  had  been  made  he  had 
nothing  whatever  to  do  with  the  property,  and  the  messenger 
was   not  made  a  party  to   the  suit.     Vice-Chancellor  Sir  J. 
Stuart  granted  an  injunction  restraining  the  official  assignee 
from  selling,  or  disposing  of,  or  removing  the  goods,  or  dis- 
turbing O.'s  possession  till  the  hearing  of  the  cause  or  further 
order,  and  also  decided  that  the  messenger  had  properly  not 
been  made  a  party  {U). 

Now  that  the  "  receiving  order"  is  substituted  for  the  "protec- 
tion order  "  in  the  case  cited,  it  is  submitted  the  case  cited  will 
be  an  authority  as  regards  the  relative  rights  and  liabilities 
of  the  receiver  and  manager  and  third  paities,  but  subject  to 

(//)  Oterton  ▼.  Whitmore,  5  Jur.       caae  cited  in  Joyce  on  Injanctions, 
(N.  S.)  188  ;  7  W.  R.  246 ;  and  see      rol  i.,  p.  536. 

i   2 
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§S  12, 13.  this  qualification,  that  as  regards  j  urisdiction,  now  the  Bankruptcy 
Court  hjis  absolute  power,  iis  a  Division  of  the  High  Court,  to 
contl'ol  its  own  officer,  which  the  receiver  is.  (See  notes  as  to 
jurisdiction.) 

The  Court  of  Equity  had  jurisdiction  to  appoint  a  receiver 
where  it  wiis  necessary  to  prevent  irreparable  mischief  from 
breach  of  covenant,  although  the  property  might  have  to  be  ad- 
ministered in  bankruptcy,  and  though  the  Court  of  Bank- 
ruptcy could  have  given  the  same  relief  (w). 

And  see  further  as  to  official  receivers  and  managers,  Part  IV. 
of  this  Act. 


Advertisement 
of  receiving 
order. 

IJankruptcy 
Act,  18t)9, 
s.  10. 


13,  Notice  of  every  receiving  order,  stating  the  name, 
address,  and  description  of  the  debtor,  the  date  of  the 
order,  the  Court  by  which  the  order  is  made,  and  the  date 
of  the  petition,  shall  be  gazetted  and  advertised  in  a  local 
paper  in  the  prescribed  manner. 


Effect  of  rtd- 
vcrtisemcut. 


These  are  practically  the  requirements  of  Sect.  10  and  Rule  45 
of  the  1869  Act.  But  now  the  "  receiving  order  "  is  substituted 
for  the  "  order  of  adjudication,"  and  its  advertisement  in  the 
prescribed  manner  will,  in  general,  have  the  same  effect.  But 
it  will  be  observed  that  the  concluding  words  of  the  correspond- 
ing Sect.  10  of  1869  Act,  viz.,  "And  the  production  of  a  copy 
of  the  Gazette  containing  such  order  as  aforesaid  shall  be  con- 
clusive evidence  in  all  legal  proceedings  of  the  debtor  having 
been  duly  adjudged  a  bankrupt,  and  of  the  date  of  the  adjudica- 
tion"  have  been  omitted  from  the  section,  but  similar  words 
will  be  found  in  Sect.  132  under  the  title  of  "evidence." 
They  arc  there  made  to  include  a  "  receiving  order."  But  it 
is  submitted  that  this  means  merely  evidence  of  a  fact 
mid  to  dispense  with  the  necessity  for  any  prior  evidence, 
such  as  the  proof  of  the  facts  justifying  the  Court  in  making 
the  order,  and  to  fix  the  time.  But  the  Gazette  will  not,  it  is 
submitted,  amount  to  particular  notice  to  a  creditor  in  any 
(piestion  involving  notice  so  as  to  affect  title  or  alter  rights. 
Under  Sect.  10  of  the  1869  Act  it  was  distinctly  laid  down  in 
£x  paHe  Frencli  re  Trim  (n),  that  such  notice  of  the  adjudicii- 


(»i)  R'whe»  v.  Owen^  L.  R,  3  Ch. 
820  ;  16  W.  R.  1072  ;  but  see  Siont 
V.  ThomaM^  L.   R.  .5  Ch.  219;  22  L 


T.  (N.  S.)  359. 

(n)  52  L.  J.  Ch.  48. 
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tion  was  conclusive  against  "  all  the  world,"  including  in  this  I  13. 
term  a  debtor  who,  having  been  abroad,  was  adjudicated  bank- 
rupt  upon  an  act  of  bankruptcy  alleged  to  have  lieen  committed 
by  him  (a  trader)  in  having  departed  from  his  dwelling-house 
with  intent  to  defeat  and  delay  his  creditors,  who  on  liis  return, 
but  after  the  lapse  of  the  time  limited  for  appealing,  succeeded 
in  disproving  the  requisite  amount  of  the  petitioning  creditor's 
debt,  but  was  notwithstanding  bound  by  the  adjudication. 
This  decision  of  Bacon,  C.J.,  followed  and  approved  the  view 
taken  by  the  majority  of  the  Court  in  Revell  v.  J^lakc  (o),  in 
which  Bovill,  C.J.,  said,  "  By  the  10th  section  a  copy  of  the 
Gazette  containing  an  order  of  the  Court,  shall  be  conclusive 
evidence  of  a  debtor  having  been  adjudged  bankrupt,  and  of 
the  date  of  the  adjudication  ...  If  the  contention  of  the 
defendant  could  be  maintained,  then  a  party  might,  after  the 
failures  of  a  series  of  appeals,  and  after  any  lapse  of  time, 
contest  the  question  of  the  jurisdiction  of  the  Court  in  any 
action  in  which  the  validity  of  the  adjudication  might  be 
material.  This  seems  to  me  precisely  what  the  Act  was 
intended  to  prevent,"  and  Byles,  J.,  said,  "  One  great  object  of 
the  recent  Bankruptcy  Act  was  to  supersede  the  old  expensive 
enquiries  at  nisi  prius  as  to  petitioning  creditors'  debts,  trading 
and  act  of  bankruptcy,  by  making  the  order  of  adjudication 
conclusive  evidence  of  these  essentials."  With  very  great  respect 
for  these  dicta^  it  is  submitted,  that  if  the  disputed  question 
had  been  whether  an  act  of  bankruptcy  was  committed  at  all, 
even  under  Sect.  10,  the  force  of  the  reasons  given  in  the  above 
cases  for  so  deciding  would  have  been  much  weakened,  and  it 
might  well  be  doubted  if,  in  Ex  jxirtc  French,  the  act  of  bank- 
ruptcy itself,  «.«.,  "the  absenting  with  intent,"  had  been 
successfiilly  disproved  after  such  advertisement  in  the  Gazette, 
and  not,  as  was  the  fact,  the  "  validity  of  the  debt,"  whether 
the  Chief  Judge  would  have  so  decided.  His  lordship  used  the 
expression  "  this  absconding  debtor  returns,"  and  the  inequity 
of  his  proceeding  was  probably  the  ratio  decedendi. 

In  an  unreported  case  under  the  Act  of  1869,  the  adjudica- 
tion (founded  upon  an  alleged  act  of  bankruptcy,  viz.,  the 
absconding  of  the  debtor)   was  in  fact  only   commimicated 

(o)  41  L.   J.  Rep.  C.  P.  129 ;  L.       and  sec  Ex  parte  Hooper^  45  L.  J. 
R.  7  C.  P.  300  ;  in  Ex.  Ch.   42  ;  L.       Bank.  83. 
J.  C.  P.  166 ;  L.   B.  8  C.  P.  533  ; 
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SS  13)  14.  to  him  at  the  antipodes,  wliither  he  had  gone  to  transact 
business,  at  a  time  necessarily  too  late  to  enable  him  to 
appeal,  and  on  application  to  the  Court  on  his  return,  and 
upon  establishing  the  bona  Jides  of  his  absence,  the  adjudication 
was  annulled  and  on  appeal  confirmed  by  the  Court,  and 
the  debtor  afterwards  obtained  large  damages  for  improper 
and  malicious  adjudication  from  the  petitioning  creditor  (?>), 
And,  it  is  submitted,  that  if  from  physical  inability  to 
dispute  the  allegations  contained  in  a  petition,  and  not  from 
wanton  neglect,  the  debtor  has  a  "receiving  order"  made 
against  him,  or  even  an  adjudication  in  his  absence,  the 
debtor  would  not  be  bound  (and  third  pjirties  with  their  rights 
and  titles  would  not  be  affected)  by  notice  by  advertisement 
of  such  "  order  "  or  adjudication  so  as  to  be  estopped  from 
either  establishing  the  fact,  or  having  the  order  set  aside,  or 
the  adjudication  amiullcd.  And  in  a  recent  case  it  has  been 
held  that  although  the  twenty-one  days  for  appealing  had 
elapsed,  a  trader  who  had  disappeared  without  sufficient 
reason  could  have  the  bankruptcy  annulled  on  the  ground  that 
he  did  not  go  away  to  defeat  and  delay  his  creditors,  and  that 
the  notice  in  the  Gazette  was  only  meant  to  establish  the 
validity  of  the  proceedings  (q).  The  Act  of  1869  contained  no 
provision  similar  to  Sect.  35  of  this  Act  enabling  the  Court  to 
annul  the  bankruptcy  upon  the  ground  that  the  debtor  ought 
not  to  have  been  adjudged  bankrupt^  and  this  section  will 
enable  the  Court  to  do  justice  iii  the  particular  matter  (r). 


Power  to  14,  If  in  any  case  where  a  receiving  order  has  been 

receiving*'*"^  made  OH  a  bankruptcy  petition  it  shall  appear  to  the  Court 
order  in  cer-     |^y  which  such  order  was  made,  upon  an  application  by 

tarn  cases.  '  '^  ^^  ^  ^ 

the  official  receiver,  or  any  creditor  or  other  person  in- 


{p)  See  opinion  of  Kelly,  C.B., 
and  Cleasby,  B.,  per  contrd  Martin, 
B.,  and  Bramwell,  B.,  in  Johnson  v. 
Emmeraon,  L.  R.  6  Ex.  329  ;  40  L.  J. 
Ex.  201. 

iq)  Ex  parte  Geiael,  re  Stanger,  81 
W.  E.  264. 

(r)  And  see  s.  143,  aa  to  inralidat- 
ing  bankruptcy  "for  substantial  in- 
justice ;  '*  and  see  remarks  of  Brett, 
L.J.,    in  Revell  r.    Blake,   and   Kc 


Davies  ex  parte  King,  8  Ch.  D.  461 ; 
Ex  parte  Hayward,  L.  R.  6  Cb.  546  ; 
40  L.  J.  Bank.  49  :  Ex  parte  Ltnd- 
iay  re  lAndeay,  L.  E.  19  Eq.  52  ; 
44  L.  J.  Bank.  5  ;  Ex  parU  Dale,  3 
Ch.  D.  322  ;  45  L.  J.  Bank.  129 ; 
Ex  parte  Askworth,  L.  E.  IS  Eq. 
705  ;  Ex  parte  Barney,  4  De  G.  F. 
k  J.  503  ;  Ex  parte  Thoday  re  Ellis, 
2  Ch.  D.  229. 
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terestedy  that  a  majority  of  the  creditors  in  number  and  I  14. 
value  are  resident  in  Scotland  or  in  Ireland,  and  that 
from  the  situation  of  the  property  of  the  debtor,  or  otlier 
causes,  his  estate  and  effects  ought  to  be  distributed 
among  the  creditors  under  the  Bankrupt  or  Insolvent 
I^ws  of  Scotland  or  Ireland,  the  said  Court,  after  such 
inquiry  as  to  it  shall  seem  fit,  may  rescind  the  receiving 
order  and  stay  all  proceedings  on,  or  dismiss  the  petition 
upon  such  terms,  if  any,  as  the  Coui*t  may  think  fit. 

As  to  jurisdiction  of  the  Courts  in  bankruptcy,  see  notes  to 
Sect.  2. 

The  above  enactment  is  entirely  new,  and  there  was  no  such  Residence  of 
ix)wer  under  the  Act  of  1869.  Scotch  or  Irish 

It  is  contrary  to  the  spirit  of  the  bankrupt  laws  that  any  one 
person  should  seek  to  have  the  estate  administered  whei'e 
neither  the  creditors  nor  the  debtor  is  within  the  jurisdiction. 

This  section  would  seem  to  be  clearly  intended  to  control  the 
provisions  of  Sects.  95  and  96,  by  which  sections  the  district  in 
which  the  petition,  whether  by  or  against  the  debtor,  is  to  be 
presented  is  regulated,  and  the  period  of  residence.  And  though 
the  Court  has  acquired  seisin  of  the  estate  by  virtue  of  the  re- 
ceiving order,  its  action  under  this  section  is  to  be  determined 
by  the  facts  in  each  case ;  but  to  bring  the  section  into  play, 
there  must  exist  both  essentials  :  (1)  The  residence  beyond  the 
jurisdiction  of  the  majority  in  immber  and  vahic ;  (2)  That 
from  the  situation  of  the  proiKirty  (estate)  of  tlie  debtor,  or 
other  causes^  his  estate  and  effects  ought  to  be  distributed  ac- 
cording to  the  laws  of  the  countiy  where  situate.  In  fact,  it  is 
no  longer  to  be  the  domicile  of  the  debtor  which  is  to  regulate 
the  administration,  but  the  loais  in  quo  of  the  estate  and  the 
residence  of  the  majority  of  the  persons  interested. 

The  section  recognizes  the  right  of  the  majority  to  have  such 
administration  take  place  according  to  their  own  laws. 

It  should  be  observed,  this  is  not  a  mere  power  to  transfer 
an  existing  bankruptcy  to  the  jiuisdiction  of  some  foreign 
Court.  It  seems  rather  to  be  incumbent  on  the  Court,  when 
so  satisfied,  to  rescind  the  receiving  order,  which  is  tantamount 
to  an  annulment  of  the  order.  Although  the  power  seems  to 
he  only  exercisable  after  the  receiving  order  htis  been  made, 
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ii  14, 15.  yet  the  alternative  direction  in  the  last  words  of  the  section, 
"  or  dismiss  the  petition,"  seems  to  contemplate  the  exercise  of 
the  power  before  the  receiving  order  is  made,  for  the  petition 
could  not  otherwise  be  dismissed  and  the  receiving  order  re- 
main. In  either  case  the  administration  would  terminate.  It 
will  then  be  doubtful  what  will  be  the  position  of  the  several 
parties,  and  how  such  rescission  or  dismissal  will  operate  so  as  to 
affect  acts  done  and  rights  cither  acquired  or  affected  by  the 
petition  or  the  receiving  order ;  but  it  is  submitted  that  once 
the  power  is  exercised,  for  all  purposes  imder  this  Act,  the  law 
will  cease  to  have  any  operation,  and  the  parties  left  to  such 
remedies  as  they  have  by  the  laws  in  force  where  the  majority 
of  creditors  may  reside  («). 

Sect.  35  enacts  that,  "  where,  in  the  opinion  of  the  Court,  a 
debtor  ought  not  to  have  been  adjudged  bankrupt,  or  where  it 
is  proved  to  the  satisfaction  of  the  Court  that  the  debts  of  the 
bankrupt  are  paid  in  full,  the  Court  may,  on  the  application  of 
any  person  interested,  by  order  annul  the  adjudication  " ;  but 
there  is  no  clause  here  similar  to  paragraph  2  of  that  section 
which,  upon  such  annulment,  gives  validity  to  all  prior  acts  by 
the  official  receiver,  Arc,  and  vesting  the  property  in  such  person 
as  the  Court  may  appoint.  In  fact,  under  Sect.  14,  the  Court  will 
ha  functus  officio^  and  without  jurisdiction,  immediately  upon  the 
order  being  made  rescinding  the  receiving  order  or  dismissing 
the  petition. 

How  late  in  the  proceeding  the  application  may  properly  be 
made  does  not  appear,  although  the  section  seems  to  contem- 
plate some  time  before  the  adjudication  or  trustee's  appoint- 
ment. Probably  the  best  time  to  make  it  would  be  as  soon  as 
the  creditors  or  most  of  them  have  proved,  or  had  an  oppor- 
tunity of  doing  so,  that  is  to  say,  prior  to  the  first  meeting  of 
creditors.  The  number  and  value  will  be  ascertained  from  the 
statement,  in  the  absence  of  proofs. 

Proceedings  consequent  on  Order. 

First  and  16,  (1,)  As  soon  as  may  be  after  the  making  of  a  re- 

other  meetings       ,  ,  ,  .  ^     . 

of  creditors,     ceiving  order  against  a  debtor  a  general  meeting  of  his 
?^^nS^^      creditors  (in  this  Act  referred  to  as  the  first  meeting  of 

Act,  loo9,  " 

ss.  14, 16.      creditors)  shall  be  held  for  the  purpose  of  considering 

(«)  The  Editor*s  comments  are  made  in  the  absence  of  the  rules  or  orders. 
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whether  a  proposal   for  a  composition  or  scheme    of      J  15. 
arrangement  shall  be  entertained,  or  whether  it  is  ex- 
pedient that  the  debtor  shall  be  adjudged  bankrupt,  and 
generally  as  to  the   mode  of  dealing  with  the  debtor's 
properly. 

(2.)  With  respect  to  the  summoning  of  and  proceedings 
at  the  first  and  other  meetings  of  creditors,  the  rules  in 
the  First  Schedule  shall  be  observed. 

First  Meeting, 

Under  the  Act  of  1869,  after  adjudication  took  place  upon  a  History  of 
creditor's  petition,  a  meeting  of  creditors  was  duly  convened,  ^-^^^-^Tct 
by  ten  days'  notice  in  the  Gazette  and  in  a  local  paper,  for  the  of  1869. 
appointment  of  a  trustee  and  of  a  committee  of  inspection,  so 
as  to  realise  the  estate,  and  after  such  appointment  the  public 
examination  of  the  bankrupt  was  fixed,  and  took  place  under 
the  supervision  of  the  trustee,  and  the  estate  was  administered 
by  the  trustee  under  the  control  of  the  committee  of  inspection, 
and  the  debtor  was  entitled  to  his  discharge  upon  certain  con- 
ditions. But  where  the  debtor  filed  his  petition  for  liquidation 
or  composition  under  Sects.  125  and  126,  a  general  meeting 
was  duly  convened  and  held  within  a  limited  time,  and  by 
notice  (which  in  practice  was  sent  out  by  the  debtor,  solicitor, 
or  receiver),  and  at  such  general  meeting  the  creditors  were  at 
liberty  by  special  resolution  (Le.,  resolution  decided  by  a  majo- 
rity in  number  and  three-fourths  in  value  of  the  creditors  pre- 
sent personally  or  by  proxy  at  the  meeting  and  voting  on  such 
resolution,  the  debts  which  did  not  exceed  10/.  being  reckoned 
in  the  Tnajority  in  value,  but  not  in  niunber)  to  resolve  that  the 
debtor's  affairs  should  be  liquidated  by  arrangement  and  not  in 
bankruptcy.  And  by  a  majority  in  value,  they  might  also,  at 
that  or  a  subsequent  meeting  held  at  an  interval  of  not  more 
than  a  week,  appoint,  with  or  without  a  committee  of  inspec- 
tion, a  trustee,  and  upon  the  due  registration  of  such  resolu- 
tions the  liquidation  was  deemed  to  have  commenced  from  the 
date  of  the  appointment  of  the  trustee,  but  his  title  related 
back  to  ih0  filing  of  the  petition,  or  to  such  earlier  act  or  acts 
of  bankruptcy  as  the  trustee's  title  would  also  relate  to  in 
bankruptcy.  And  generally  such  transactions  as  were  void  as 
against  a  trustee  in  bankruptcy  were  likewise  void  as  against  a 
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I  16.  tnistee  in  liquidation.  And  (except  where  expressly  provided) 
the  provisions  of  the  Act  relating  to  a  first  meeting  of  creditors, 
and  also  to  subsequent  meetings  in  the  case  of  bankruptcy,  in- 
cluding the  description  of  creditors  entitled  to  vote,  applied 
also  to  cases  of  liquidation  (<).  And  all  property  which,  if  the 
debtor  was  made  bankrupt,  was  divisible  amongst  his  creditors, 
vested  also  in  the  trustee  in  liquidation,  and  became  divisible 
amongst  the  creditors  as  in  bankruptcy,  and  in  the  same 
manner  as  if  the  debtor  had  been  bankrupt.  So  that,  as  a 
nde,  it  might  be  said  that  the  administration  of  an  insolvent's 
estate  under  a  liquidation  and  under  a  bankruptcy  (with  the 
exceptions  that  the  provisions  in  bankruptcy  as  to  the  close  of 
_  the  bankruptcy,  discharge  of  the  debtor,  and  the  release  of  the 
trustee,  and  the  audit  of  accounts  did  not  apply  in  the  caseVf 
a  liquidation,  but  the  close  of  the  liquidation  could  be  fixed, 
and  the  discharge  of  the  debtor  granted,  and  the  accounts 
audited,  by  a  special  resolution  of  the  creditors  in  meeting 
assembled)  were  exactly  similar  in  their  scope  and  effect,  but  a 
distinctive  feature  in  the  case  of  liquidation  was  the  liberty 
reserved  to  the  creditors  to  stipulate  for  and  fix  the  terms  of 
discharge  (u),  and  the  power  given  to  them  in  respect  of  the 
audit  of  the  trustee's  accoimts,  became  as  it  certainly  was  the 
weakness,  rather  than  the  strength,  of  the  liquidation  clauses 
and  led  to  abuses. 

The  Court  h«ui  likewise  power,  under  Sect.  125  (u?),  for  suffi- 
cient reasons,  to  adjudicate  the  debtor  bankrupt. 

But  if  the  creditors  desired  to  accept  a  composition  when 
proposed  by  the  debtor,  they  might  by  extraordinary  resolution 
(passed  by  a  majority  in  number  and  three-fourths  in  value  of 
the  creditors  of  the  debtor  assembled  at  the  first  general 
meeting,  and  confirmed  by  a  majority  in  number  and  value  of 
the  creditors  assembled  at  a  subsequent  general  meeting  held 
at  an  interval  of  not  less  than  seven  days  nor  more  than  four- 
teen days  from  the  date  of  the  meeting  at  which  such  resolution 
was  first  passed)  accept  such  composition  in  satisfaction  of  their 
debts,  and  which  they  might  afterwards  by  extraordinary  resolu- 
tion add  to  or  vary,  provided  such  resolution  for  composition 
or  varied  composition  was  registered  (y).  And  such  resolutions 
were  then  held  binding  upon  all  the  creditors  whose  names  and 

(0  See  1869  Act,  s.  125,  bu1>-s.  2.       L.  J.  Ch.  67  ;  45  L.  T.  562. 
{u)  See  Re  Wainxoritjht  ex  parte  (jr)  Sttb*s.  2. 

Wixinwriyht,   19  Ch.  D.    140 ;    51  (y)  S.  126,  1869  Act. 
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addresses  and  tlie  amounts  of  whose  debts  were  shown  in  the  I  15. 
statement  of  affairs  of  the  debtor  produced  at  the  meeting  at 
which  the  resolution  was  passed,  but  did  not  prejudice  or  affect 
the  rights  of  any  other  creditors.  The  Court  had  also  power  to 
enforce  the  provisions  of  such  composition,  and  had,  as  in 
liquidation,  also  power  to  adjudicate  the  debtor  bankrupt  if  it 
appeared  that  a  composition  could  not  from  legal  difficulties  or 
other  sufficient  cause  proceed  without  injustice  or  undue  delay 
to  the  creditors  or  to  the  debtor. 

But  independently  of  these  provisions,  Sect.  28  of  the  same 
Act  enabled  a  trustee  of  a  bankniptcy  (which  included  also  a 
liquidation)  with  the  sanction  of  a  special  resolution  of  the 
creditors  (assembled  at  any  meeting  of  which  notice  was  given 
specifying  its  object)  to  accept  a  composition  offered  by  the 
bankrupt,  or  assent  to  any  general  scheme  of  settlement  of  the 
affairs  of  the  bankrupt  upon  such  terms  as  were  thought  expe- 
dient, and  with  or  without  a  condition  that  the  order  of  adju- 
dication should  be  anniiUed,  but  only  subject  to  the  approval  of 
the  Court,  to  be  testified  by  the  judge  signing  the  instrument 
containing  the  terms  of  such  composition  or  scheme,  or  em- 
bodying such  terms  in  an  order  of  Court  Where  the  annulling 
adjudication  was  such  a  condition,  the  Court,  in  approving  the 
scheme,  could  anniU  the  adjudication,  and  the  provisions  of  any 
such  composition  or  scheme  could  be  enforced  by  the  Court 
upon  motion. 

Both  in  the  case  of  bankruptcy  and  in  liquidation  there  was 
power  to  protect  the  estate  by  appointment  of  an  interim 
receiver  and  by  restraining  actions  and  proceedings. 

Such  were  the  several  methods,  prescribed  by  the  Act  of 
1869,  for  proceeding  from  bankruptcy  to  arrangement  or  from 
arrangement  or  composition  to  bankruptcy,  and  for  the  discharge 
or  release  of  the  insolvent. 

Henceforth  the  distinctive  methods  of  procedure  after  the 
initial  step,  i.e.,  'the  petition,  whether  presented  by  the  creditor 
or  filed  by  the  debtor,  are  superseded  by  one  consistent  course 
of  procedure  in  all  cases  for  or  towards  a  first  meeting  of 
creditors,  at  which  first  meeting  the  proposal  for  a  composition 
or  scheme  of  arrangement,  if  any,  shall  be  entertained,  or  adju 
dication  determined  upon.  In  the  interval  the  estate  is  pro- 
tected by  the  official  or  interim  receiver,  under  the  powers  of 
the  "  receiving  order,"  and  is  kept  for  all  purposes  in  statu  qno 
by  the  appointment  of  special  manager  if  necessary. 
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i  18«  _  As  soon  as  may  be. 

Time  and  By  r.  1,  Sched.  1,  "The  first  meeting  of  creditors  shall  be 

hdding  meet-    summoned  for  a  day  not  later  than  fourteen  days  after  the  date 
ing.  of  the  receiving  order  unless  the  Court  for  any  special  reason 

deem  it  expedient  that  the  meeting  be  summoned  for  a  later 
day."  The  meeting  is  to  be  summoned  by  the  official  receiver 
by  giving  not  less  than  seven  days*  notice  in  the  London  Gazette 
and  in  a  local  paper  (z) ;  and  he  is  also  as  soon  as  practicable 
to  send  to  each  creditor  mentioned  in  the  debtor's  statement  of 
affairs  notice  of  the  time  and  place  of  such  meeting  accom- 
panied by  a  summary  of  the  statement  of  affairs,  including  the 
causes  of  his  failure,  &c.  (as),  and  the  meeting  is  to  be  held  at 
such  place  as  shall  seem  to  the  receiver  most  convenient  to 
the  majority  of  creditors  (a),  and  he  may  also  summon  other 
meetings,  whenever  directed  by  the  Court,  or  when  requested 
in  writing  by  one  fourth  in  value  of  the  creditors  (6),  and  by 
notice  to  the  creditor  to  his  address  as  given  in  his  proof,  or  if 
he  has  not  proved,  the  address  given  in  the  statement  (c). 
The  chairman  of  the  first  meeting  is  to  be  the  receiver  or  his 
nominee,  but  of  subsequent  meetings  the  chairman  is  to  be 
appointed  by  the  creditors  (d),  A  meeting  also  is  not  compe- 
tent to  act  for  any  purpose  except  the  election  of  a  chairman,  the 
proving  of  debts,  and  of  the  adjournment  of  the  meeting  imless 
a  quorum  of  at  least  three  creditors,  or  all  the  creditors  if  their 
number  does  not  exceed  three,  be  present  or  represented  at 
such  meeting,  and  if  within  a  half  hour  there  be  not  a  quorum, 
the  chairman  may  adjourn  it  for  a  week  or  to  such  other  day 
not  being  less  than  seven  or  more  than  twenty-one  days,  as  the 
chairman  may  appoint  (e). 

Composition  or  Scheme  of  Arrangement  or  Bankruptcy, 

The  creditors  may,  as  they  formerly  could,  take  into  con- 
sideration the  proposal  of  the  debtor,  or  in  the  absence,  it  is 
presumed,  of  any  proposal  (which  need  not  necessarily  be  a 
part  of  the  business  of  the  meeting),  resolve  upon  bankruptcy. 

By  Sect  20  "  where  a  receiving  order  is  made  against  a  debtor, 
then  if  the  creditors  at  the  flrU  meeting  or  any  adjournment 

(z)  Sched.  1,  r.  2.  (c)  76.,  r.  6. 

(zz)  Ih.,  r.  8.  (d)  Ih,,  r.  7. 

(rt)  Jb.,  r.  4.  {€)  lb.,  IT.  23  &  24. 

{h)  lb.,  r.  6. 
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thereof,  by  ordinary  resolution  resolve  that  the  debtor  l)e  J  15. 
adjudiaitcd  bankrupt,  or  pass  no  resolution,  or  if  the  creditors 
do  not  meet,  or  if  a  composition  or  scheme  is  not  accepted 
and  approved  in  pursuance  of  this  Act,  within  fourteen  days 
after  the  conclusion  of  the  examination  of  the  debtor,  or  such 
further  time  as  the  Court  may  allow,  the  Court  sJwJl  adjudge 
the  debtor  a  bankrupt,  and  thereupon  the  property  of  the 
debtor  shall  become  divisible  among  his  creditors  and  shall 
vest  in  a  trustee." 

Where  the  creditors  do  resolve  upon  bankruptcy  at  the  first 
meeting  they  may  (it  seems  at  the  same  meeting)  by  ordinary 
resolution  appoint  a  trustee,  or  resolve  to  leave  his  appoint- 
ment to  the  committee  of  inspection  (/),  and  his  appointment 
takes  effect  from  the  date  of  his  certificate  {g).  But  if  the 
creditors  do  not  appoint  the  trustee  within  four  weeks  from 
the  date  of  the  adjudication,  or  within  seven  days  of  the  refusal 
to  accept  a  composition  when  negotiations  for  composition  are 
landing,  at  the  end  of  such  four  weeks  after  adjudication,  upon 
a  report  of  the  facts  to  the  Board  of  Trade,  the  Board  may 
appoint  a  trustee  {h). 

The  first  meeting  of  creditors  under  the  Act  of  1869  (s.  14) 
in  a  bankruptcy  was  never  anterior  to,  but  after  the  adjudi- 
cation, and  with  a  reasonable  interval,  the  registrar  in  the 
interval  being  trustee. 

Under  the  present  Act  there  would  seem  to  be  nothing  to 
prevent  an  appointment  of  a  trustee  at  such  first  meeting,  if 
the  creditors  desire  (AA) :  the  resolution  for  adjudication,  the 
adjudication  itself,  as  well  as  the  appointment  of  trustee  may,  it 
seems,  take  place  at  one  and  the  same  time.  Such  a  result,  it  is 
submitted,  would  be  contrary  to  the  spirit  of  the  bankrupt 
lai^-s,  ajs  evidenced  by  the  former  enactments  of  1849  and  1869, 
which  secured  to  the  debtor  such  an  interval.  And  it  seems 
scarcely  reasonable  that  at  a  first  meeting  a  proposal,  its  ac- 
ceptance or  rejection,  and  adjudication,  as  well  as  the  trustees' 
and  committee's  appointment,  should  all  follow.  And  yet  the  fact 
of  such  first  meeting  being  for  all  purposes  a  first  meeting  of 
creditors  (see  Sect.  22)  would  rather  favour  this  view  of  the 
intention  of  the  Act :  although  Sect  21  itself  does  not  speci- 

(/)  8ee  s.  ^1-  ^^)  ^'  ^^»  8ttb-s.  8,  contemplates 

f  X  M    nar.  4.  ***^  appointment  prior  to  acljndicn- 
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I  16.        fically  say  at  the  firat  meeting,  yet  it  would  seem  to  be  in- 
ferred from  the  section. 

However  this  may  be,  adjudication  must  first  ])recede  such  ap- 
]^)ointmcnt  of  trustee  (t).  Where  the  resohition  is  for  adj  udication, 
or  where  there  is  no  resohition  and  adjudication  takes  place,  if 
no  trustee  is  appointed,  the  receiver,  imtil  such  appointment,  is 
the  trustee ;  and  upon  such  adjudication  the  property  of  the 
bankrupt  vests  in  him,  and  until  the  trustee  is  afterwards 
appointed  (/f),  when  it  vests  in  such  trustee  and  passes  from 
tnistee  to  trustee  without  any  conveyance  or  assignment 

Where,  under  the  Act  of  1869,  adjudication  took  place,  and 
afterwards,  upon  a  petition  for  liquidation  at  the  first  meeting, 
a  composition  was  accepted,  the  adjudication  was  annulled  on 
the  debtor's  application  (l). 

See  further  as  to  appointment  of  trustee.  Sect.  21,  and  notes 
to  the  section. 

See  also  as  to  the  appointment  of  a  committee  of  inspection 
at  the  first  or  any  subsequent  meeting  of  creditors,  Sect  22, 
and  notes. 

As  to  eutei'taining  the  composition  or  scheme  of  arrangement, 
see  Sect  18,  and  notes; 

As  to  the  right  of  the  creditors  first  to  resolve  upon  bankruptcy 
and  afterwards  to  accept,  by  special  resolution,  composition  or 
scheme  of  arrangement,  see  Sect.  23,  and  notes. 

It  was  held  under  the  1869  Act  that  where  a  composition  was 
offered,  and  upon  voting  if  it  was  found  that  the  requisite 
majority  coiUd  not  be  obtained  in  its  favour,  a  composition 
could  not  afterwards  be  accepted  at  an  adjourned  meeting, 
although  confirmed  at  a  subsequent  meeting  (m). 

Voting  and  Proofi, 

The  right  to  vote  at  a  first  or  other  meeting,  by  a  duly 
qualified  creditor,  being  of  such  importance,  and  the  rules 
relating  thereto  l)eing  scattered  in  the  schedules,  it  has  been 
deemed  proper  to  refer  to  them  in  some  order  in  the  text 

'    (f*)  By  8.  17,  8ub-8.    2,  notice  of  {I)  Ex  parte  Forster  re  PodUjfj  L. 

the  acljudication  is  to  be  adrertised  R.  10  Ch.  59  ;  ii  L.  J.  Bank.  22. 
as  fonnerly  it  was  prior  to  the  meet-  (w)  Ex  parte  Till  re  Ratdiffe,  L. 

ing  under  ss.  14,   17,  of  the  1S69  R.  10  Ch.  631  ;  44  L.  J.  Bank.  103 ; 

Act  32  L.  T.  521. 
{h)  See  8.  54. 
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A  person  is  not  entitled  to  vote  as  a  creditor  at  the  first  or  I  15. 
any  other  meeting  of  creditors,  unless  he  has  duly  proved  a  proof  of  debts 
debt  provable  in  bankruptcy  (»)  to  be  due  lo  him  from  the  generally, 
debtor,  and  the  proof  has  been  duly  lodged  before  the  time 
appointed  for  the  meeting  (o).  Every  creditor  is  to  prove 
his  debt  as  soon  as  may  be  after  the  making  of  a  receiving 
order  ( ;>).  A  debt  may  be  proved  by  delivering  or  sending 
through  the  post,  in  a  prepaid  letter,  to  the  official  receiver, 
or  if  a  trustee  has  been  appointed,  to  the  trustee,  an  affidavit 
verifying  the  debt(g).  The  affidavit  may  be  made  by  the 
creditor  himself,  or  by  some  person  authorised  by  or  on  behalf 
of  the  creditor.  If  made  by  a  person  so  authorised,  it  shall 
state  his  authority  and  means  of  knowledge  (r).  Corporations 
can  authorise  their  officers  under  seal  to  act  on  their  behalf, 
and  such  authority  woidd  be  necessary  to  enable  the  officer  to 
prove,  see  Sect.  148.  A  firm  may  Jict  by  one  of  its  memlxirs. 
The  affidavit  is  to  contain  or  refer  to  a  statement  of  account, 
shewing  the  particulars  of  the  debt,  and  must  specify  the 
vouchers,  if  any,  by  which  the  debt  can  be  substantiated  (<). 
The  affidavit  is  to  state  whether  the  creditor  is  or  is  not  a 
secured  creditor  (t).  A  creditor  is  to  bear  the  cost  of  proving 
his  debt,  unless  the  Court  otherwise  specially  order  (t/).  Every 
creditor  who  has  proved  is  entitled  to  see  and  examine  the 
proofs  of  other  creditors  before  the  first  meeting,  and  at  all 
reasonable  times  (x). 

For  the  purpose  of  voting,  a  secured  creditor,  unless  he  By  secured 
surrenders  his  security,  is  to  st^ite  in  his  proof  the  particiUars  ere****®"- 
of  his  security,  the  date  when  it  was  given,  and  the  value  at  which 
he  assesses  it,  and  will  be  entitled  to  vote  only  in  respect  of  the 
balance.  If  he  votes  in  respect  of  his  whole  debt  he  will  be 
deemed  to  have  surrendered  his  security  (y).  The  following  is 
a  new  and  important  provision,  viz.,  "  A  creditor  shall  not  vote 
in  respect  of  any  debt  on  or  secured  by  a  current  bill  of 
exchange  or  promissory  note  held  by  him  unless  he  is  willing 
to  treat  the  liability  to  him  thereon  of  every  person  who  is 
liable  thereon  antecedently  to  the  debtor,  and  against  whom  a 

(»)  See  s.   37,   for    definition  of  (»)  lb.,  r.  4. 

creriiton  entitled  to  prove.  (0  /*•»  r-  5. 

(o)  Soked.  J,  r.  8.  (w)  lb.,  r.  6. 

ip)  Sehed.  2,r.  1.  {')  Ih.,T.  7. 

iq)  lb.,  r.  2.  (y)  Schcd.  1,  r.  10. 

(r)  Jb..,  r.  3. 
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I  15.  receiving  order  has  not  been  made,  as  a  security  in  his  hands, 
and  to  estimate  tlic  value  thereof,  and  for  the  purposes  of 
voting,  but  not  for  the  purjjoses  of  dividend,  to  deduct  it  from 
his  proof"  {yy).  The  trustee  or  official  receiver  within  twenty- 
eight  days  after  such  proof  estimating  the  security  has  been  used 
in  voting  at  a  meeting,  may  require  the  creditor  to  give  up  tlie 
security  for  the  benefit  of  the  creditors  on  payment  of  the  value 
so  estimated,  with  an  addition  of  20  per  cent,  but  the  creditor 
may,  before  he  is  so  required  to  give  up  his  security,  amend  his 
valuation  (z).  If  a  secured  creditor  realises  his  security  he  may 
prove  for  the  balance  due  to  him,  after  deducting  the  net 
amount  realized  (a).  If  he  surrenders  his  security  to  the 
otticial  receiver  or  trustee,  for  the  general  benefit  of  the 
creditors,  he  may  prove  for  his  whole  debt  (6).  If  he  does 
not  either  realize  or  surrender  his  security,  he  must  state  in 
his  proof,  before  ranking  for  dividend,  the  particulars  of  his 
security,  the  date  when  it  was  given,  and  the  value  at  which 
he  assesses  it,  and  wiirthen  be  entitled  to  receive  a  dividend  only 
in  respect  of  the  balance  due  to  him  after  deducting  the  value 
.  BO  assessed  {c).  If  having  so  valued  his  security,  he  subse- 
quently realizes  it,  the  net  amount  realized  is  to  be  substituted 
for  the  assessed  value  (rf).  Where  a  security  is  valued  the 
trustee  may  at  any  time  redeem  it  on  payment  to  the  creditor 
of  the  assessed  value  (c).  If  the  trustee  is  dissatisfied  with  the 
value  at  which  the  security  is  assessed  he  may  require  the 
property  to  be  offered  for  sale  at  such  times  and  on  such  terms 
and  conditions  as  may  be  agreed  on  between  the  creditor  and 
the  tnistee,  or  as,  in  default  of  such  agreement,  the  Court  may 
direct,  and  if  the  sale  be  by  public  auction  the  creditor  or  the 
trustee  on  behivlf  of  the  estate  may  bid  or  purchase  (/). 
Pmvided  that  the  creditor  may  at  any  time,  by  notice  in 
writing,  require  the  trustee  to  elect  whether  he  will  or  will  not 
exercise  his  power  of  redeeming  the  security,  or  requiring  it  to 
be  realized,  and  if  the  trustee  docs  not  within  six  months  after 
receiving  the  notice,  signify  in  writing  to  the  creditor  his 
election  to  exercise  the  power,  he  is  not  to  be  entitled  to 
exercise  it,  and  the  equity  of  redemption  will  then  vest  in  ihc 
creditor  and  his  debt  is  to  be  reduced  by  the  amount  at  which 

iyy)  ScliecL  1,  r.  11.  (c)  lb.,  r.  11. 

(s)  lb,,  r.  12.  (rf)  76.,  r.  16. 

(a)  Sched.  2,  r.  9.  (<•)  76.,  r.  12  (a). 

(6)  76.,  r.  10.  (/)  76.,  r.  12(6). 
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the  security  is  valued  (y).     Where  a  creditor  has  so  valued  his       1 15. 
security  he  may,  at  his  own  cost,  at  any  time  amend  the  valua- 
tion  on  showing,  to  the  satisfaction  of  the  trustee  or  the  Court, 
that  the  valuation  and  proof  wxre  made  bond  fide  on  a  mistaken 
estimate,  or  that  the  security  has  diminished  or  increased  in 
value  since  its  previous  valuation  (A).     Where  the  valuation  has 
heen  amended  in  accordance   with  the  foregoing  rules,  the 
creditor  is  forthwith  to  repay  any  surplus  dividend  which  he 
may  have  received  in  excess  of  that  to  which  he  would  have 
heen  entitled  on  the  amended  valuation,  or  as  the  case  may  be, 
shall  be  entitled  to  be  paid  out  of  any  money,  for  the  time 
being  available  for  dividend,  any  dividend  or  share  of  dividend, 
which  he  may  have  failed  to  receive  by  reason  of  the  inaccuracy 
of  the  original  valuation,  before  that  money  is  made  applicable 
to  the  payment  of  any  future  dividend  ;  but  he  will  not  be  en- 
titled to  disturb  the  distribution  of  any  dividend  declared  before 
the  date  of  the  amendment  (i),  and  if  a  secured  creditor  does 
not  comply  with  the  rules  he  will  be  excluded  from  all  share  in 
any  dividend  {k).     And  in  no  case  wiU  a  creditor  be  allowed  to 
receive  more  than  twenty  shillings  in  the  pound  and  interest  (/). 

If  a  bankrupt  was,  at  the  date  of  the  receiving  order,  liable  Proof  in 
in  respect  of  distinct  contracts  as  a  member  of  two  or  more  J^^ct^^Ln. 
distinct  firms,  or  as  a  sole  contractor,  and  also  a  member  of  a  tracts. 
firm,  the  circumstance  that  the  firm  are  in  whole  or  in  part 
composed  of  the  same  individuals,  or  that  the  sole  contractor 
is  also  one  of  the  joint  contractors,  shall  not  prevent  proof  in 
respect  of  the  contracts  against  the  properties  respectively  liable 
on  the  contracts  (m). 

When  any  rent  or  other  payment  falls  due  at  stated  periods,  Periodial 
and  the  receiving  order  is  made  at  any  time  other  than  one  of  P»yme«»*«' 
those  periods,  the  person  entitled  to  the  rent  or  payment  may 
prove  for  a  proportionate  part  thereof  up  to  the  date  of  the 
order,  as  if  the  rent  or  payment  grew  due  from  day  to  day  (n). 

On  any  debt  or  sum  certain  payable  at  a  certain  time,  or  Interest. 
otherwise,  whereon  interest  is  not  reserved  or  agreed  for,  and 
which  is  overdue  at  the  date  of  the  receiving  order,  and  provable 

iff)  Sohed.  2,  r.  12  («).  (n)  Sched.  2,  r.  19.    Tho  "roceiv- 

(A)  76.,  r.  13.  ing  order"   is  here  substituted  for 

(4  Tb,,  T.  14.  adjudication  under  s.  35  of  1869  Act. 

(it)  lb.,  T.  16.  Rent  no^f   li^^c   interest   under  the 

(/)  lb.  r,  17.  Apportionment  Act,  accrues  due  from 

(«)  75.,  r.  18.  <l*y  to  day  for  certain  purposes. 

K 
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I  15.  in  bankruptcy,  the  creditor  may  prove  for  interest  at  a  nitc 
not  exceeding  four  per  centum  per  annum  to  the  date  of  the 
order  from  the  time  when  the  debt  or  sum  was  payable,  if  the 
debt  or  sum  is  payable  by  virtue  of  a  written  instrument  at  a 
certain  time,  and,  if  payable  otherwise,  then  from  the  time 
when  a  demand  in  writing  has  been  made  giving  the  debtor 
notice  that  interest  will  be  claimed  from  the  date  of  the  demand 
Debts  payable   imtil  the  time  of  payment  (o).     A  creditor  may  prove  for  a 


iiifuturo. 


DiscounlB. 


Unliquidated 


debt  not  payable  when  the  debtor  committed  an  act  of  bank- 
iiiptcy  as  if  it  were  payable  presently,  and  may  receive  dividends 
equally  with  the  other  creditors,  deducting  only  thereout  a 
rebate  of  interest  at  the  rate  of  five  pounds  per  centum  per 
annum,  computed  from  the  declaration  of  a  dividend  to  the 
time  when  the  debt  would  have  become  payable  according  to 
the  terms  in  which  it  wais  contracted  (/>).  As  to  discounts  a 
creditor  proving  his  debt  is  to  deduct  all  trade  discounts,  but 
not  exceeding  five  per  cent  on  the  net  amount  of  his  claim 
which  he  may  have  agreed  to  allow  for  cash  {q). 

A  creditor  is  not  to  vote  at  any  such  meeting  in  respect  of 


and  contingent  ^ny  unliquidated  or  contingent  debt,  or  any  debt  the  value  of 
which  is  not  ascertained  (r). 

A  person  having  notice  of  any  act  of  bankruptcy  available 
for  grounding  a  receiving  order  against  the  debtor,  is  not 
entitled  to  prove  under  the  order  for  any  debt  or  liability 
contracted  by  the  debtor  subsequent  to  the  date  of  his  so 
having  notice  («). 
Against  If  ^  receiving  order  is  made  against  one  partner  of  a  firm, 

partners.  any  creditor  to  whom  that  partner  is  indebted  jointly  with  the 
other  partners  of  the  firm,  or  any  of  them,  may  prove  his  debt 
for  the  purpose  of  voting  at  any  meeting  of  creditors,  and  shall 
be  entitled  to  vote  thereat  (<). 


(o)  Sched.  2,  r.  20.  Thia  rule 
states  the  cirenmBtances  under  which 
by  3  &  4  Wm.  lY.  c.  42,  s.  28,  the 
jury  might  give  interest  on  a  debt, 
see  Qeakt  y.  Rott,  32  L.  T.  666 ; 
Duncomkt  y.  Brighton  Hotel  Cb., 
L.  R.  10  Q.  B.  371 ;  82  L.  J.  863  ; 
Ifiggini  y.  SargetU,  2  6.  &  C.  349. 

ip)  Sched.  2,  r.  21, 

(q)  Sched.  2,  r.  8. 

(r)  Sched.  1,  r.  9 ;  and  see  as  to 
sum  for  liqnidated  damages  amount- 


ing to  a  penalty,  £x  parte  Capper  re 
Newman,  4  Ch.  D.  724  ;  46  U  J. 
Bank.  57  ;  and  see  Ex  parte  Pearce 
re  Cfrieves,  13  Ch.  D.  262. 

(«)  S.  37,  par.  2. 

(0  Sched.  1,  r.  13  ;  and  sec  s.  59 
as  to  joint  and  separate  diyidends. 
As  to  separate  creditor  voting  in  ap* 
pointment  of  trustee  of  joint  credi- 
tors, WQ  Ex  parte  Parr,  1  Boee,  76  ; 
Ex  partr  ffamer  re  ffayman,  1  Roee, 
321. 
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As  to  mutual  credits  and  set-ofF,  see  Mutual  Credit,  Sect.  38,        |  15. 
and  notes.  -u  t    \ 

See  further  as  to  proofs,  Sects.  38,  39,  40.  credits. 

The  chairman  of  a  meeting  (which  includes  the  nominee  of  Duties  of 
the  receiver  or  other  person  acting  as  chairman)  shall  have  chairman, 
power  to  admit  or  reject  a  proof  for  the  purpose  of  voting,  but 
his  decision  is  subject  to  appeal  to  the  Court  If  he  is  in 
doubt  whether  the  proof  of  a  creditor  should  be  admitted  or 
rejected,  he  must  mark  the  proof  as  objected  to,  and  allow  the 
creditor  to  vote,  subject  to  the  vote  being  declared  invalid  in 
the  event  of  the  objection  being  sustained  (w).  It  has  been 
held  that  it  is  no  ground  for  vacating  the  trustee's  appointment 
that  a  creditor  has  been  prevented  from  voting  on  such  appoint- 
ment by  im  improper  (not  fraudulent)  rejection  of  his  proof  (a:). 

Proxies, 

A  creditor  may  v^ote  either  in  person  or  by  proxy  (y).  Every 
instrument  of  proxy  must  be  in  the  prescribed  form,  and  be 
•issued  b}'  the  official  receiver,  or,  after  the  appointment  of  a 
trustee,  by  the  trustee,  and  every  insertion  therein  must  be  in 
the  hand^-riting  of  the  person  giving  the  proxy  (z). 

A  creditor  may  give  a  general  proxy  to  his  manager  or  clerk,  proxies, 
or  any  other  person  in  his  regular  employment.  In  sutfh  case 
the  instrument  of  proxy  must  state  the  relation  in  w^hich  the 
penH>n  to  act  thereunder  stands  to  the  creditor  (a).  Where  the 
creditor  is  a  corporation  the  appointment  should  be  under  seal ; 
see  Sect.  148.  A  creditor  may  give  a  special  proxy  to  any 
person  to  vote  at  any  specified  meeting  or  adjounmient  thereof, 
for  or  against  any  specific  resolution,  or  for  or  against  any 
specified  person  as  trustee  or  member  of  a  committee  (6).  A 
proxy  must  not  be  used  unless  it  is  deposited  with  the  official 
receiver  or  trustee  before  the  meeting  at  which  it  is  to  be 


(v)  Scbed.  1,  r.  14.  This  rule 
embodies  the  decision  in  JSx  parte 
Atkttorth  rt  Jioarr,  L.  R.  18  Eq. 
70o  ;  and  see,  as  to  objection  at  a 
•econd  meeting  being  in  time,  Ex 
■parte  Weil  re  Mentrop,  5  Ch.  D. 
343  ;  46  L  J.  Bank.  84. 

(x)  JEJc  parU  Kimber  re  Thrift, 
11  Ch.  D.  869  ;  41  L.  T.  248.  Sec 
also  Ex  parte  Marl  re  Amor,  C.  A. 
31  W.  K.  101. 


(y)  Sched.  1.  r.  16. 

(s)  lb.,  r.  16.  It  had  been  held 
under  the  1869  Act  that  the  proxy 
might  be  signed  in  blank,  and  filled 
up  by  the  proxy,  see  Ex  parte  Lan* 
cotter  re  Lancatter,  5  Ch.  D.  911  ; 
Ex  parte  Ducc  re  Whitehoute,  13  Ch. 
D.  429  ;  42  L.  T.  885. 

{a)  Sched.  1,  r.  17. 

lb)  Ib^  r.  18. 

K  2 
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S§  15, 16.    used  (c).     A  creditor  may  appoint  the  official  receiver  of  the 
~      bankrui)t'8  estate  to  act  as  his  general  or  special  proxy  (</). 
To  canvas  for  or  procure  an  appointment  will  disentitle  the 
receiver  (sic)  or  tiiistee  to  remuneration  (e). 

An  important  new  rule  is  as  follows  r  "  No  person  acting 
either  under  a  general  or  special  proxy  shall  vote  in  favour  of 
any  resolution  which  would  directly  or  indirectly  place  himself, 
his  partner,  or  employer,  in  a  position  to  receive  any  remunera- 
tion out  of  the  estate  of  the  debtor  otherwise  than  as  a  creditor, 
rateably  with  the  other  creditors  of  the  debtor.  Provided  that 
where  any  person  holds  special  proxies  to  vote  for  the  appoint- 
ment of  himself  as  tnistee,  he  may  use  the  said  proxies,  and 
vote  accordingly  (/). 

The  chairman  of  every  meeting  must  cause  minutes  of  the 
piXKjeedings  at  the  meeting  to  be  dra^n  up  and  fairly  entered 
in  a  book  kept  for  that  purpose,  and  the  minute  must  be  signed 
by  him  or  by  the  chairman  of  the  next  ensuing  meeting  (jff). 
He  may  also  adjourn  a  meeting. 


Minutes  of 
meeting. 


Debtor's 
statement  of 
affairs. 

Bankruptcy 
Act,  1869, 
s.  19. 


16.  (1.)  Where  a  receiving  order  is  made  against  a 
debtor,  he  shall  make  out  and  submit  to  the  official  re- 
ceiver* a  statement  of  and  in  relation  to  Iiis  affairs  in  the 
prescribed  form,  verified  by  affidavit,  and  showing  the 
particulars  of  the  debtor's  assets,  debts,  and  liabilities, 
the  nameS;  residences,  and  occupations  of  his  creditors, 
the  securities  held  by  them  respectively,  the  dates  when 
the  securities  were  respectively  given,  and  such*  fuiiher 
or  other  information  as  may  be  prescribed  or  as  the 
official  receiver  may  require. 

(2.)  The  statement  shall  be  so  submitted  within  the 
following  times,  namely : 

(i.)  If  the  order  is  made  on  the  petition  of  the  debtor, 
within  three  days  from  the  date  of  the  order. 

(ii.)  If  the  order  is  made  on  the  petition  of  a  creditor, 
within  seven  days  from  the  date  of  the  order. 


(c)  /&.,  r.  19. 

(rf)  Sched.  1,  r.  21. 

(e)  lb.,  T.  20. 

(/)  Foiled.  1,  r.  26. 


iff)  Sched.  1,  r.  25.  This  rule  has 
been  taken  from  the  1 06th  ba&kmpicy 
rnle,  which  required  the  Registrar  to 
to  have  such  minntes  taken. 
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Bat  tlie  Court  may,  in  either  case,  for  special  reasons,       1 16. 

extend  the  time. 

(8.)  If  the  debtor  fails  without  reasonable  excuse  to 
comply  with  the  requirements  of  this  section,  the  Court 
may,  on  the  application  of  the  official  receiver,  or  of  any 
creditor,  adjudge  him  bankrupt. 

(4.)  Any  pei*son  stating  himself  in  writing  to  be  a 
creditor  of  the  bankrupt  may,  personally  or  by  agent, 
inspect  this  statement  at  all  reasonable  times,  and  take 
any  copy  thereof  or  extract  therefrom,  but  any  person 
untruthfully  so  stating  himself  to  be  a  creditor  shall  be 
guilty  of  a  contempt  of  Court,  and  shall  be  punishable 
accordingly  on  the  application  of  the  trustee  or  official 
receiver. 

Statement  of  Affairs. 

Under  Sect.  19  and  Rules  90  and  92  of  the  Act  of  1869,  only 
after  adjudication,  and  upon  sen'ice  of  an  order  requiring  him 
to  do  so,  did  the  debtor  produce  at  his  first  meeting  in  bank- 
ruptcy a  duplicate  of  his  statement  of  affairs,  and  its  non-pro- 
duction did  not  necessarily  delay  the  appointment  of  trustees  ; 
but  such  statement  was  only  required  to  be  signed  and  made 
out  to  the  best  of  the  debtor's  ability.  And  in  liquidation  a 
similar  statement  was,  under  Sect.  1 25,  required  to  be  produced 
to  the  several  meetings  of  creditors.  Now,  however,  before 
adjudication,  and  upon  the  receiving  order  being  made,  the 
debtor's  statement  is  to  be  made  out  and  submitted  to  the 
receiver,  and  is  to  be  verified  by  affidavit.  Much  care  w'ill 
henceforth  be  required  in  its  preparation.  See  form  of  affi- 
davit. 

Where  the  receiving  order  has  been  made  on  the  debtor's 
petition,  the  statement  is  to  be  submitted  within  three  days 
from  the  date  of  the  order,  but  within  seven  days  from  the 
date  of  the  order  upon  a  creditor's  petition,  unless  in  either 
case  the  time  has  been  extended.  (A).     It  is  a  penal  offence 

(A)  The  list  of  creditors  contained  to  notice  of  Buch  creditors  for  divi- 
in  the  statement^  is  for  aU  purposes  dend  purposes,  see  s.  58,  par.  4,  and 
the  official  list  of  creditors  ;  and  as      s.  CO. 
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§  16.  within  the  Debtors  Act,  1869  (i),  to  make  a  fraudulent  omission 
from  the  statement  of  affairs.  An  important  provision  is  to  be 
found  in  Schedule  1,  Rule  3,  which  directs  that  the  ofl&cial 
receiver  shall,  as  soon  as  practicable,  send  to  each  creditor 
mentioned  in  the  debtor's  statement  of  affairs  a  notice  of  the 
time  and  place  of  the  first  meeting  of  creditors,  ^'accompanied  by 
a  mmmary  of  tJie  debtor^s  statement  of  affairs^  including  the  causes 
of  his  failure^  and  any  observations  thereon  which  the  official  re- 
ceiver  may  think  fit  to  make"  Having  regard  to  the  probable 
usefulness  of  this  provision,  it  is  unlikely  that  the  first  meeting 
(at  least  where  the  petition  is  by  a  creditor,  and  seven  days  are 
allowed  for  filing  the  statement)  can  usefully  be  held  much 
sooner  than  the  fourteen  days*  limit  for  the  holding  of  such 
meeting,  as  otherwise  the  creditors  will  have  little  opportunity 
of  testing  and  examining  the  statement  of  affairs  with  a  view  to 
determining  what  course  to  take  at  the  first  meeting. 

The  statement  was  not,  imder  the  last  Act,  required  to  he 
vouched  upon  oath ;  now  it  must  be  verified  by  affidavit. 
Who  are  The  penalty  now  imposed  upon  the  debtor,  if  he  fails  to 

bound.  comply  with  the  requirements  of  this  section,  is  that  he  may 

be  adjudged  bankrupt  (k).  Where  bankruptcy  ensues  after  the 
statement  has  been  filed,  it  is  presiuned  all  creditors  in  respect 
of  debts  dischargeable  on  bankruptcy,  whether  inserted  or  not, 
will  be  bound  by  the'  bankruptcy ;  but  under  the  Act  of  1869, 
where  a  composition  was  accepted  under  Sect.  126,  only  such 
creditors  in  respect  of  debts  which  were  in  the  statement  were 
bound,  unless  the  creditor  not  entered  had  proved  his  debt  and 
opposed  the  resolutions  (l). 

It  was  the  duty  of  a  debtor  who  carried  on  business  alone, 
and  also  in  partnership,  to  state  the  assets  and  liabilities  not 
only  of  the  separate  business,  but  also  of  the  partnership  busi- 
ness, though  his  partner  was  solvent ;  and  unless  he  did  so,  he 
was  not  entitled  to  have  the  benefit  of  a  liquidation  by  arrange- 
ment or  compositiouj  but  must  have  submitted  to  bank- 
ruptcy (m). 

(»)  Sees.  11,  and  also  s.  168  of  the  of  the  aocounts,  see  Be  Lawrence^  22 

present  Act.  L.  T.  246. 

{k)  As  to  the  course  to  be  taken  (Q  Ex  parte  Jacobs,  L.  R.  10  Ch. 

upon  the  insufficiency  of  the  state-  211. 

ment^  see  Ex  parte  Milne  re  Denton,  (m)  Ex  parte  Amor  re  Amor,  21 

28  L.  T.  175 ;  and  as  to  examination  Ch.  D.  594. 
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§17. 

Public  Examinatiofi  of  Debtor, 

17.  (1.)  Where  the  Court  makes  a  receiving  order  it  Public  examU 
shall  hold  a  public  sitting,  on  a  day  to  be  appointed  by  ^uor!^ 
the  Court,  for  the  examination  of  the  debtor,  and  the  Bankruptcy 
debtor  shall  attend  thereat,  and  shall  be  examined  as  to  g,  19.      ' 
his  conduct,  dealings,  and  property. 

(2.)  The  examination  shall  be  held  as  soon  as  con- 
veniently may  be  after  the  expiration  of  the  time  for  the 
submission  of  the  debtor's  statement  of  afiairs. 

(3.)  The  Court  may  adjourn  the  examination  from  time 
to  time. 

(4.)  Any  creditor  who  has  tendered  a  proof,  or  his 
representative  authorised  in  writing,  may  question  the 
debtor  concerning  his  affairs  and  the  causes  of  his 
failui'e. 

(5.)  The  official  receiver  shall  take  part  in  the  exami- 
nation of  the  debtor;  and  for  the  purpose  thereof,  if 
specially  authorised  by  the  Board  of  Trade,  may  employ 
a  solicitor  with  or  without  counsel. 

(6.)  If  a  trustee  is  appointed  before  the  conclusion  of 
the  examination  he  may  take  part  therein. 

(7.)  The  Court  may  put  such  questions  to  the  debtor 
as  it  may  think  expedient. 

(8.)  The  debtor  shall  be  examined  upon  oath,  and  it 
shall  be  his  duty  to  answer  all  such  questions  as  the 
Court  may  put  or  allow  to  be  put  to  him.  Such  notes  of 
the  examination  as  the  Court  thinks  proper  shall  be  taken 
down  in  writing,  and  shall  be  read  over  to  and  signed  by 
the  debtor,  and  may  thereafter  be  used  in  evidence  against 
him;  they  shall  also  be  open  to  the  inspection  of  any 
creditor  at  all  reasonable  times. 

(9.)  When  the  Court  is  of  opinion  that  the  affairs  of 
the  debtor  have  been  sufficiently  investigated,  it  shall,  by 
order,   declare  that  his  examination  is  concluded,  but 
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§  17.       such  order  shall  not  be  made  until  after  the  day   ap- 
pointed for  the  first  meeting  of  creditors. 


Period  for 
examination. 


One  of  the  moat  singular  and  important  changes  in  the  law 
has  been  made  in  respect  of  the  public  examination  of  a 
debtor. 

Under  the  Act  of  1869  (as,  indeed,  also  imder  prior  Acts) 
tlic  public  examination  only  took  place  after  the  first  meeting, 
at  which  meeting  the  bankrupt's  statement  was  (or  ought  to 
have  been)  submitted,  and  then,  a  subsequent  day  having  been 
appointed,  he  was  examined  (whenever  it  took  place)  in  open 
(^ourt,  and  the  examination  could  be  adjourned  until  the  re- 
quirements of  the  Act  and  of  the  Rules  were  complied  with, 
or  if  the  statement  of  affairs  were  insufficient  (n),  and  the 
debtor  could  be  arrested  if  he  failed,  from  good  cause  showoi, 
to  attend  (o).  But  there  was  no  means  by  which  a  creditor, 
unless  he  applied  to  tlie  Courts  could  obtain  the  statement 
prior  to  the  examination.  The  trustee  was  entitled  to  have  an 
examination  vivd  voce  if  he  desired,  and  the  debtor's  discharge 
was  never  granted  until  after  he  had  passed  such  public 
examination. 

Under  this  section  the  public  examination  follows  the  receiv- 
ing order,  and  seems  to  be  intended  to  be  appointed  and  held 
independently  of,  and  without  reference  to,  the  first  meeting, 
and  may  be  held  prior  thereto.  In  fact,  at  a  public  sitting  of 
the  Court  on  a  day  to  be  appointed  as  soon  as  conveniently 
may  be  after  the  expiration  of  the  time  for  the  submission  of 
the  statement  (t.^.,  in  the  case  of  a  debtor's  petition  three  days, 
and  in  the  case  of  a  creditor's  petition  seven  days,  after  the 
receiving  order  is  made)  (p). 

A  creditor  who  has  proved  may  attend  (or  his  authorised 
agent)  and  question  the  debtor  as  to  his  affairs  (q).     The  re- 


(n)  Ex  parte  Smith  re  Angeratein^ 
L.  R.  7  Ch.  662  ;  41  L.  J.  Bank.  44  ; 
Ex  parte  MUne  re  Denton,  2S  L.  T. 
175. 

(o)  S.  87  of  1869. 

(p)  Regard  should  be  had  to  the 
fact  that  the  County  Courts,  in  which 
most  of  these  examinations  will  take 
place,  have  only  ordinarypublic  sittings 


once  a  month,  and  it  is  quite  probable 
that  the  examination  may  not  be 
possible  for  fully  one  month  after  the 
statement  is  submitted,  unless  a  day 
is  specially  fixed  ;  but  see  Rule. 

{q)  It  need  not  necessarily  it  seems 
be  professionaUy,  but  in  person.  It 
is  to  be  feared  that  the  right  of  an 
authorised  agent  to  attend  to  examine 
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oeiver  Bball  take  part  in  the  ezaminatioiiy  but  it  does  not  I  17. 
appear  to  the  exclusion  of,  but  in  addition  to,  such  other 
examiners,  and  in  the  interest  of  creditors  generally ;  but  it 
seems  be  must  not  (unless  authorised  by  the  Board  of  Trade) 
employ  solicitor  or  counsel,  but  conduct  such  examination 
himself. 

When  the  bill  was  in  committee  the  clause  was  added  allow- 
ing a  trustee  to  take  part  in  such  examination  if  held  after  his 
appointment ;  the  appointment,  therefore,  need  not  necessarily 
be  postpoiied  until  such  examination  takes  place. 

Notes  of  the  examination  may  be  taken  and  used  in  evidence 
against  the  debtor,  and  may  be  inspected  by  the  creditors. 
Although  a  witness,  when  examined,  if  asked  a  question  which 
has  the  tendency  to  criminate  him,  may  decline  to  answer,  it 
has  been  held  that  the  debtor  himself  has  no  such  privilege  or 
protection,  but,  as  he  must  make  a  full  disclosure,  is  bound  to 
answer,  whatever  the  consequences  may  be  (r). 

The  examination,  though  it  may  begin  prior  to,  cannot  be 
closed  imtil  after  the  day  appointed  for  the  first  meeting  of 
creditors. 

As  to  the  attendance  of  the  debtor,  and  his  subniiBsion  to 
examination,  see  Sect.  24,  par.  2. 

The  Court  has  also  power,  under  Sect.  27,  to  summon  and 
examine  the  debtor,  his  wife,  or  other  person,  on  the  application 
of  the  trustee  or  official  receiver,  and  to  examine  such  person  in 
Scotland  or  Ireland,  or  elsewhere. 

See  Sect.  69,  par.  3,  &s  to  the  duties  of  receiver  with  respect 
to  the  debtor's  conduct  and  as  to  his  public  examination. 

By  Sect.  99,  par.  2,  amongst  other  powers  conferred  upon  Before 
registrars,  is  the  power  to  hold  the  public  examination  of  the  ^S^^trar. 
debtor. 

It  would  seem  that  the  general  provisions  of  the  Act,  as 
modified  by  Sect.  121,  will  also  apply  to  small  bankruptcies, 
i.e.f  under  300^.,  but  will  not  apply  to  administration  orders 
nnder  Sect.  122. 

The  Court  can  also  adjourn  the  examination  («).     And  for 

the  debtor  will  lead  to  a  very  great  (r)  Ex  parU  Sehofield  re  Firths  6 

aboae  of  the  privileges  of  advocacy  Cb.  D.  230 ;  46  L.   J.  Bank.   112 ; 

by  nnqnalified  persoiiB  occupying  the  37  L.  T,  281  ;  Re^.  v.  ScoU,  25  L. 

lime  of   the   Conrt    in  what  must  J.  M.  C.  129. 
always  be  a  difficult  task  to  accom-  [a)  S.  105. 

pUah  aatia^aetorily. 
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ii  17, 18.  the  pui'posc  of  approving  a  composition  or  scheme  by  joint 
debtors,  the  Court  may,  on  the  report  of  the  official  receiver, 
dispense  with  the  public  examination  of  one  of  such  joint 
debtors  if  he  is  unavoidably  prevented  from  attending  the 
examination  by  illness  or  absence  abroad  (t).  The  Court  can 
also  at  any  time  stay  the  proceedings,  including  the  public 
examination  (u). 


Power  for 
creditors  to 
accept  and 
Court  to  ap- 
prove com- 
position or 
arrangement. 

Bankruptcy 
Act,  1669, 
Bs.  28,  126. 


Composition  or  Scheme  of  Arrangement, 

18,  (1.)  The  creditors  may  at  the  first  meeting  or  any 
adjournment  thereof,  by  special  resolution,  resolve  to 
entertain  a  proposal  for  a  composition  in  satisfaction  of 
the  debts  due  to  them  from  the  debtor,  or  a  proposal 
for  a  scheme  of  arrangement  of  the  debtor's  affairs. 

(2.)  The  composition  or  scheme  shall  not  be  binding 
on  the  creditors  unless  it  is  confirmed  by  a  resolution 
passed  (by  a  majority  in  number  representing  three- 
fourths  in  value  of  all  the  creditors  who  have  proved)  at 
a  subsequent  meeting  of  the  creditors,  and  is  approved 
by  the  Court. 

Any  creditor  who  has  proved  his  debt  may  assent  to  or 
dissent  from  such  composition  or  scheme  by  a  letter  ad- 
dressed to  the  official  receiver  in  the  prescribed  form,  and 
attested  by  a  witness,  so  as  to  be  received  by  such  official 
receiver  not  later  than  the  day  preceding  such  subsequent 
meeting,  and  such  creditor  shall  be  taken  as  being  present 
and  voting  at  such  meeting. 

(3.)  The  subsequent  meeting  shall  be  summoned  by 
the  official  receiver  by  not  less  than  seven  days  notice, 
and  shall  not  be  held  until  after  the  public  examination 
of  the  debtor  is  concluded.  The  notice  shall  state  gene- 
rally the  terms  of  the  proposal,  and  shall  be  accompanied 
by  a  report  of  the  official  receiver  thereon. 

(4.)  The  debtor  or  the  official  receiver  may,  after  the 


(0  S.  105,  par.  6. 


(«)  S.  109, 
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composition  or  scheme  is  accepted  by  the  creditors,  apply       §  18, 
to  the  Court  to  approve  it,  and  notice  of  the  time  ap- 
pointed for  hearing  the  application  shall  be  given  to  each 
creditor  who  has  proved. 

(5.)  The  Court  shall,  before  approving  a  composition 
or  scheme,  hear  a  report  of  the  official  receiver  as  to  the 
terms  of  the  composition  or  scheme  and  as  to  the  conduct 
of  the  debtor,  and  any  objections  which  may  be  made  by 
or  on  behalf  of  any  creditor. 

(6.)  If  the  Court  is  of  opinion  that  the  terms  of  the 
composition  or  scheme  are  not  reasonable,  or  are  not 
calculated  to  benefit  the  general  body  of  creditors,  or  in 
any  case  in  which  the  Court  is  required  under  this  Act 
where  the  debtor  is  adjudged  bankrupt  to  refuse  his  dis- 
charge, the  Court  shall,  or  if  any  such  facts  are  proved  as 
would  under  this  Act  justify  the  Court  in  refusing, 
qualifying,  or  suspending  the  debtor's  discharge,  the 
Court  may,  in  its  discretion,  refuse  to  approve  the  com- 
position or  scheme. 

(7.)  If  the  Court  approves  the  composition  or  scheme, 
the  approval  may  be  testified  by  the  seal  of  the  Court 
being  attached  to  the  instrument  containing  the  terms  of 
the  composition  or  scheme,  or  by  the  terms  being  em- 
bodied in  an  order  of  the  Court. 

(8.)  A  composition  or  scheme  accepted  and  approved 
in  pursuance  of  this  section  shall  be  binding  on  all  the 
creditors  so  far  as  relates  to  any  debts  due  to  them  from 
the  debtor  and  provable  in  bankruptcy. 

(9.)  A  certificate  of  the  official  receiver  that  a  com- 
position or  scheme  has  been  duly  accepted  and  approved 
shall,  in  the  absence  of  fraud,  be  conclusive  as  to  its 
validity. 

(10.)  The  provisions  of  a  composition  or  scheme  under 
this  section  may  be  enforced  by  the  Court  on  application 
by  any  person  interested,  and  any  disobedience  of  an 
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8  ^8.       order  of  the   Com-t  made  on  the  application  shall  be 

deemed  a  contempt  of  Coml. 

(11.)  If  default  is  made  in  payment  of  any  instalment 
due  in  pursuance  of  the  composition  or  scheme,  or  if  it 
appears  to  the  Court,  on  satisfactory  evidence,  that  the 
composition  or  scheme  cannot  in  consequence  of  legal 
difficulties,  or  for  any  sufficient  cause,  proceed  without 
injustice  or  undue  delay  to  the  creditors  or  to  the  debtor, 
or  that  the  approval  of  the  Court  was  obtained  by  fraud, 
the  Court  may,  if  it  tliinks  fit,  on  application  by  an}^ 
creditor,  adjudge  the  debtor  bankrupt,  and  annul  the 
composition  or  scheme,  but  without  prejudice  to  the 
validity  of  any  sale,  disposition,  or  pajTuent  duly  made, 
or  thing  duly  done  under  or  in  pm*suance  of  the  com- 
position or  scheme.  Where  a  debtor  is  adjudged  bank- 
rupt under  this  sub-section  any  debt  provable  in  other 
respects,  which  has  been  contracted  before  the  date  of  the 
adjudication,  shall  be  provable  in  the  bankruptcy. 

(12.)  If,  under  or  in  pursuance  of  a  composition  or 
scheme,  a  trustee  is  appointed  to  administer  the  debtor  s 
property  or  manage  liis  business,  Paii  V.  of  this  Act 
shall  apply  to  the  tiiistee  as  if  he  were  a  trustee  in  a 
bankruptcy,  and  as  if  the  terms  "bankruptcy,"  "bank- 
rapt,**  and  "  order  of  adjudication  '*  included  respectively 
a  composition  or  scheme  of  aiTangement;  a  compounding 
or  aiTanging  debtor,  and  order  approving  the  com- 
position or  scheme. 

(13.)  Part  III.  of  this  Act  shall,  so  far  as  the  natui-e  of 
the  case  and  the  terms  of  the  composition  or  scheme  admit, 
apply  thereto,  the  same  interpretation  being  given  to  the 
words  "  trustee,**  "  bankruptcy,*'  "  bankrupt,'*  and  "  order 
of  adjudication,"  as  in  the  last  preceding  sub-section. 

(14.)  No  composition  or  scheme  shall  be  approved  by 
the  Court  which  does  not  provide  for  tlie  payment  in 
priority  to  other  debts  of  all  debts  directed  to  be  so  paid 
in  the  distribution  of  the  property  of  a  bankrupt. 
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(15.)  The  acceptance  by  a  creditor  of  a  composition  or       i  18* 
scheme  shall  not  release  any  person  who  under  this  Act 
would  not  be  released  by  an  order  of  discharge  if  the 
debtor  bad  been  adjudged  bankrupt. 

B^  Special  Resolution, 


u 


A  special  resolution "  means  a  resolution  decided  by  a 
majority  in  number  and  three-fourths  in  value  of  the  creditors 
present  personally  or  by  proxy  at  a  meeting  of  creditors,  and 
voting  on  the  resolution  (x). 

It  will  be  observed  that  the  composition  or  scheme  of  arrange- 
ment to  be  binding  must  also  be  confirmed  by  a  resolution 
passed  (by  a  majority  in  number  representing  three-fourths  in 
value  of  all  the  creditors  of  the  bankrupt  w1u>  have  proved)  at  a 
subsequent  meeting  of  creditors,  and  is  to  be  approved  by  the 
Court  (y). 

This  section  has  fused  Sects.  28,  125  and  126  of  the  hist 
Act  with  some  elaborations  and  new  provisions.  So  now  the 
requisite  majorities  at  both  first  and  subsequent  meetings 
would  seem  to  be  the  same,  imd  debts  below  10/.  rank  equally 
with  debts  above  that  sum  in  estimating  the  requisite  numlxjr 
for  the  purposes  of  voting  at  both  the  meeting  at  which  the 
proposal  is  entertained  and  the  meeting  at  which  it  is  to  be 
confirmed  ;  whereas  formerly  only  under  Sect.  126  (and  not  for 
the  purposes  of  Sect.  28)  were  such  small  creditors  excluded 
from  the  requisite  number. 

But  an  entirely  new  provision  is  to  be  found  in  par.  2  as  to  Absent 
the  attendance  at  the  subsequent  meeting,  the  object  of  which  ^™^"^"- 
seems  to  be  to  relieve  the  creditors  w^ho  have  proved  from  the 
obligation  to  be  actually  present  or  represented  by  proxy  upon 
the  voting,  by  intimating  their  assent  to  or  dissent  from  the 
composition  or  scheme,  by  an  attested  letter  sent  so  as  to  be 
received  not  later  than  the  day  preceding  the  meeting.  The 
words  of  the  section  seem  to  imply  that  all  proved  creditors  are 

(x)  S.  168.  subsequent  meeting  by  a  majority  in 

(jr)  Under  s.  126  of  the  1869  Act,  number  and  value,  reckoning  only  in 

the  composition  must  have  been  car-  the  value,  but  not  in  number,  debts 

ried    by    extraordinary    resolution,  under  £10.     And  by  a  special  reso- 

kc,  passed  by  a  majority  in  number,  lution  at  such  second  meeting,  liqui- 

md   three-fourths  in  value  at  the  dation  by  arrangement  might  have 

fink  meeting,   and    confirmed  at  a  been  resolved  upon. 
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I  18,  to  be  reckoned  with  in  estimating  the  number  and  vahie, 
whether  they  voted  or  not  in  favour  of  the  composition  at  the 
firat  meeting  ;  and  it  does  not  seem  compulsory  upon  them  to 
intimate  either  their  tujscnt  or  dissent,  proof  itself  being  suffi- 
cient to  count  against  assenting  creditors.  If  this  be  so,  the 
creditor  is  thus  allowed,  if  he  chooses,  even  after  he  hjis 
perhaps  assisted  in  carrying  such  composition  or  scheme,  to 
change  his  mind,  and  to  i*cvoke,  without  actual  attendance,  his 
former  vote. 

The  usefulness  of  this  power  given  to  creditors,  who  may 
have  neglected  personally  to  interest  themselves  in  the  debtor's 
affairs,  by  investigation  or  attendance  at  the  first  meeting,  but 
simply  proved  their  debts,  to  veto  the  act  of  those  who  have  so 
attended  at  the  first  meeting,  will  be  doubtful,  if  such  absent 
creditors  rely  upon  representations  made  to  them  by  persons 
interested  in  preventing  such  composition,  and  be  open  to 
great  abuse,  particularly  where  a  dissentient  minority  in  value 
of  small  creditora  may  act  in  opposition  to  the  general  wish  of 
creditors  of  substantial  value  in  amount,  if  they  can  outnumber 
the  latter. 

After  the  Pxfhlic  Examination  is  concluded. 

The  postponement  of  the  time  when  a  composition  or  scheme 
can  be  confirmed  mitil  after  the  examination,  is  to  ensure  that 
ample  opportimity  has  been  afforded  every  creditor  for  inquiry 
and  investigation  into  the  debtor's  affairs. 

Under  ordinary  circumstances,  taking  fourteen  days  as  the 
limit  for  the  date  of  the  first  meeting  (s),  the  subsequent  meet- 
ing, to  be  summoned  by  a  seven  days'  notice  after  the  examina- 
tion, will  rarely,  it  seems,  be  held  sooner  than  within  one  month 
after  the  receiving  order  has  been  made,  and  will  more  fre- 
quently be  (and  especially  where  the  public  examination  is 
adjourned)  at  a  much  later  period. 

From  the  fact  that  the  creditors  will  now  be  in  possession  of 
the  debtor^s  statement,  the  official  receiver's  report,  and  the 
result  of  the  public  examination,  tmd  the  terms  of  the  proposal 
of  the  debtor,  they  will  be  in  a  much  better  position  than 
formerly  they  were  to  accept  or  reject  the  terms  offered  to 
them. 

It  would  appear  that  it  is  not  necessary  to  inform  the 

(z)  Sched.  1,  r.  1, 
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creditors,  prior  to  the  first  meeting,  of  the  teims  of  an  in->        |  18. 

tended  compoBition  or  Hchemc,  such  meeting  (m  distinguished 

from  the  subsequent  meeting)  to  accept  such  terms  is  to  be 

held  pro  formd  for  the  purposes  specified  by  the  Act  (a) ;  but 

the  creditors  are  to  be  informed  of  the  terms  of  the  proposal, 

and  receive  a  report  of  the  official  receiver  prior  to  the  second 

meeting. 

Approved  hy  the  Court 

Under  the  126th  Section  of  the  1869  Act,  if  the  Court  was  History  of 
satisfied  that  the  composition  was  passed  and  confirmed  bond  ^^^* 
fdt  (subject  to  the  right  of  creditors  opposing  to  be  heard),  and 
that  the  requirements  of  the  Act  and  the  rules  had  been  com- 
plied  with,  the  registrar  was  bound  forthwith  to  register  the 
resolutions,  and  \mtil  then  such  resolutions  were  not  valid  (6)  ; 
but  even  after  registration  the  Court  could  vacate  such  registra- 
tion upon  proof  of  fraud  in  any  of  the  prior  proceedings,  or 
fraud  in  the  obtaining  registration  (bb).  Upon  such  registration 
but  without  any  further  approval  of  the  Court,  the  composition 
then  became  binding  on  all  the  creditors  whose  names  and 
addresses  and  the  amount  of  whose  debts  were  shown  in  the 
debtor's  statement,  but  did  not  affect  or  prejudice  the  rights 
of  any  other  creditors,  unless,  as  we  have  seen,  they  voted  on 
or  assented  to  the  resolution  (c). 

So  also  such  a  composition,  when  carried,  entitled  the  debtor 
to  plead  it  in  bar  to  an  action  for  the  original  debt  (c^).  And 
the  Court  could  also,  on  equitable  grounds,  restrain  the  creditor, 
who  was  bound  by  it  from  suing.  On  the  other  hand,  upon 
failure  by  the  debtor  to  pay  according  to  its  terms,  or  to  tender 


(a)  See  8.  15 ;  bat  see  Rules. 

(h)  Ex  parte  McLaren  re  McCdla, 
16  Gh.  P.  534  ;  50  L.  J.  Ch.  203. 
See  aa  to  Begtstrar's  refusal  when 
oomposiiioii  sidaII,  although  passed 
hmd  fide.  Ex  parte  Elvorihy  re 
mwmiky,  L.  R.  20  Eq.'742;  Ex 
parte  EarUy  re  Qolding,  13  Ch.  D. 
300;  42  L.  T.  298;  Ex  parU 
MaUhewB  re  Sharpe,  16  Ch.  D.  655  ; 
50  L.  J.  Ch.  284  ;  ExparU  WUUams 
re  WUliamM,  50  L.  J.  Ch.  741  ;  Ex 
parte  Ball  re  PameU,  20  Ch«  D. 
670. 

(66)  Ex  parte  Baum  re  Baum,  7 


Ch.  D.  719 ;  47  L.  J.  Bank.  48  ; 
Ex  parte  Jones  re  Jones,  L  R  16 
Eq.  886  ;  Ex  parte  HaH  re  Law,  47 
L.  J.  Bank.  88  ;  Ex  parte  Walter  re 
Webb,  2  Ch.  D.  326  ;  45  h.  J.  Bank, 
105. 

(c)  Campbell  v.  /w  Thum,  1  C. 
P.  D.  267  ;  45  L.  J.  C.  P.  482  ; 
Bredauer  v.  Brown,  L.  R.  3  App. 
Ca.  672;  47  L  J.  H.  L.  729;  Ex 
parte  Mathewet  re  Angell,  L.  R.  10 
Ch.  304 ;  44  L.  J.  Bank.  128 ;  and 
see  Ex  parte  Jcccobt,  supi'a. 

(d)  Be  Thorpe  ex  parte  Hartel, 
L.  R  8  Ch   743. 
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I  16.  within  the  Debtors  Act,  1869  (t),  to  make  a  fraudulent  omittsion 
from  the  statement  of  affairs.  An  important  provision  is  to  be 
found  in  Schedule  1,  Rule  3,  which  directs  that  the  official 
receiver  shall,  as  soon  as  practicable,  send  to  each  creditor 
mentioned  in  the  debtor's  statement  of  affairs  a  notice  of  the 
time  and  place  of  the  first  meeting  of  creditors,  ^^accompanied  hy 
a  summary  of  the  debtor^s  statement  of  affairs^  including  the  causes 
of  his  failure,  and  any  observations  tJiereon  which  the  official  re- 
reiver  may  think  fit  to  make"  Having  regard  to  the  probable 
usefulness  of  this  provision,  it  is  imlikely  that  the  first  meeting 
(at  least  where  the  petition  is  by  a  creditor,  and  seven  days  are 
allowed  for  filing  the  statement)  can  usefully  be  held  much 
sooner  than  the  fourteen  days'  limit  for  the  holding  of  such 
meeting,  as  otherwise  the  creditors  will  have  little  opportunity 
of  testing  and  examining  the  statement  of  affairs  with  a  view  to 
determining  what  course  to  take  at  the  first  meeting. 

The  statement  was  not,  under  the  last  Act,  required  to  be 
vouched  upon  oath ;  now  it  must  be  verified  by  affidavit. 
Who  are  The  penalty  now  imposed  upon  the  debtor,  if  he  fails  to 

comply  with  the  requirements  of  this  section,  is  that  he  may 
be  adjudged  bankrupt  {k).  Where  bankruptcy  ensues  after  the 
statement  has  been  filed,  it  is  presumed  all  creditors  in  respect 
of  debts  dischargeable  on  bankruptcy,  whether  inserted  or  not, 
will  be  bound  by  the"  bankruptcy ;  but  imder  the  Act  of  1869, 
where  a  composition  was  accepted  under  Sect.  126,  only  such 
creditors  in  respect  of  debts  which  were  in  the  statement  were 
bound,  unless  the  creditor  not  entered  had  proved  his  debt  and 
opposed  the  resolutions  {t). 

It  was  the  duty  of  a  debtor  who  carried  on  business  alone, 
and  also  in  partnership,  to  state  the  assets  and  liabilities  not 
only  of  the  separate  business,  but  also  of  the  partnership  busi- 
ness, though  his  partner  was  solvent ;  and  unless  he  did  so,  he 
was  not  entitled  to  have  the  benefit  of  a  liquidation  by  arrange- 
ment or  composition,  but  must  have  submitted  to  bank- 
ruptcy (w). 

(t)  Soes.  11,  and  also  s.  163  of  the  of  the  accounts,  see  Re  Lawrence^  22 

present  Act  L.  T.  246. 

(k)  Ab  to  the  course  to  be  taken  (2)  Ex  parte  Jacohty  L.  &.  10  Ch. 

upon  the  insufficiency  of  the  state-  211. 

ment^  see  ExpwrU  MUne  re  Denton,  (m)  Ex  parte  Amor  re  Amor,  21 

28  L.  T.  175 ;  and  as  to  examinaUon  Ch.  D.  594. 


bound. 
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gl7. 

Public  Examhiation  of  Debtor^ 

17,  (1.)  Where  the  Court  makes  a  receiving  order  it  Public  exami- 
shall  hold  a  public  sitting,  on  a  day  to  be  appointed  by  aJbtoV 
the  Court,  for  the  examination  of  the  debtor,  and  the  Bankruptcy 
debtor  shall  attend  thereat,  and  shall  be  examined  as  to  g,  19.      ' 
his  conduct,  dealings,  and  property. 

(2.)  The  examination  shall  be  held  as  soon  as  con- 
veniently may  be  after  the  expiration  of  the  time  for  the 
submission  of  the  debtor's  statement  of  afiEairs. 

(3.)  The  Court  may  adjourn  the  examination  from  time 
to  time. 

(4.)  Any  creditor  who  has  tendered  a  proof,  or  his 
representative  authorised  in  writing,  may  question  the 
debtor  concerning  his  affaii's  and  the  causes  of  his 
failure. 

(5.)  The  official  receiver  shall  take  part  in  the  exami- 
nation of  the  debtor;  and  for  the  purpose  thereof,  if 
specially  authorised  by  the  Board  of  Trade,  may  employ 
a  solicitor  with  or  without  counsel. 

(6.)  If  a  trustee  is  appointed  before  the  conclusion  of 
the  examination  he  may  take  part  therein. 

(7.)  The  Court  may  put  such  questions  to  the  debtor 
as  it  may  think  expedient. 

(8.)  The  debtor  shall  be  examined  upon  oath,  and  it 
shall  be  his  duty  to  answer  all  such  questions  as  the 
Court  may  put  or  allow  to  be  put  to  him.  Such  notes  of 
the  examination  as  the  Court  thinks  proper  shall  be  taken 
down  in  writing,  and  shall  be  read  over  to  and  signed  by 
the  debtor,  and  may  thereafter  be  used  in  evidence  against 
him;  they  shall  also  be  open  to  the  inspection  of  an}* 
creditor  at  all  reasonable  times. 

(9.)  When  the  Court  is  of  opinion  that  the  affairs  of 
the  debtor  have  been  sufficiently  investigated,  it  shall,  by 
order,  declare  that  his  examination  is  concluded,  but 
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118. 


Effect  of 
approval. 


1.  The  seal  of  the  Court  attached  to  the  instniinent  contain- 
ing the  terms  of  the  composition  or  scheme. 

2.  Or  by  an  order  of  Court  embodying  such  terms. 

3.  Certificate  of  the  official  receiver. 
Upon  iuch  approval  tJie  effect  is : — 

(1.)  To  bind  all  creditors  in  respect  of  proveable  debts  (^)  due 
to  such  creditors,  excepting  such  debts  or  liabilities  as  were 
incurred  by  means  of  any  fraud  or  fraudulent  breach  of  trust 
to  which  the  debtor  was  a  party,  or  of  which  he  has  obtained 
forbearance  by  fraud,  to  which  the  debtor  is  a  party  (h),  (See 
also  Debtors  Act,  1869.) 

And  will  not  release  any  person  who,  at  the  date  of  the 
receiving  order  was  a  partner  or  co-trustee,  or  jointly  bound  or 
liable  on  a  joint  contract,  or  a  surety  {%). 

Nor  from  debts  due  on  recognizances,  debts  due  to  the 
Crown,  or  in  respect  of  statute  relating  to  the  Revenue,  or 
suit  of  sheriff,  &c,,  or  on  bail-bond,  unless  otherwise  dis- 
charged (k), 

(2.)  To  provide  for  and  entitle  certain  creditors  to  be  paid  in 
full  and  in  priority  (/),  viz : — 

(a)  Wages  or  salary  of  clerk  or  servant  in  respect  of  services 
rendered  to  the  bankrupt  during  four  months  before  the  date 
of  the  receiving  order  not  exceeding  50/.  (w). 

(b)  Wages  of  laboiurer  or  workman  not  exceeding  50/. 
(whether  in  respect  of  time  or  piece-work),  for  services  rendered 
during  four  months  before  receiving  order. 

(c)  Parochial  or  other  local  rates  due   at  the  date  of  the 


{g)  As  to  what  debts  are  proveable, 
Bee  s.  87  and  notes.  As  a  general 
rule,  the  debt  must  be  one  to  which 
the  debtor  has  become  subject  at 
the  date  of  the  receiving  order,  or 
to  which  he  may  become  subject  be- 
fore the  date  of  his  discharge  (in  this 
case  ''approval  of  composition"). 
The  mutual  credit  section  will  like- 
wise, it  is  presumed,  apply  to  a  com- 
position, and  also  the  rules  as  to 
fiecured  creditors.  It  has  been  held 
that  the  creditor's  remedy  in  ca-ses  of 
fraud  is  only  suspended  until  dis- 
cbarge, and  that  he  may  come  in  and 
prove  in  the  liquidation,  and  that 
acceptance  of  promissory  notes  for  a 


fraudulent  debt  does  not  purge  the 
fraud  by  substituting  a  new  simple 
contract,  unless  the  intention  to  do 
so  is  shown  ;  see  Ron  v.  Outteridge, 
52  L.  J.  Ch.  280  ;  4S  L  T.  117. 

(h)  See  ss.  19  &  SO. 

(t)  S.  SO,  par.  4. 

{k)  /6.,'par.  1. 

(l)  Sub-s.  14  ;  see  s.  40. 

(m)  As  to  "  clerk  or  servant,"  see 
Ex  parU  CcUier,  4  D.  &  C.  520  ; 
Ex  parte  Old^m,  82  L.  T.  0.  S. 
181  ;  Ex  parte  ffumphreye,  8  D.  & 
C.  114  ;  Ex  parte  Walttr  re  Heathy 
L.  R.  15  Eq.  412  ;  42  L.  J.  Bank. 
49. 
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receiving  order,  and   having  become  due  and  paydblt  within        |  18. 
twelve  months  prior  thereto. 

(d)  Ajsaessed  taxes,  land  tax,  proix;rty  or  income  tax,  assessed 
up  to  the  5th  of  April  next  before  receiving  order,  and  not 
exceeding  in  the  whole  one  year's  assessment. 

[As  between  themselves  the  foregoing  debts  rank  equally.] 
(«)  Monies  belonging  to  a  friendly  society  in  the  hands  of 
its  officer  at  the  date  of  the  receiving  order  (n). 

And  with  the  following  rendt  in  giving  effect  toguchcomponiion  Administratioii 

or$chenu:—  of  composition, 

&c. 
(1.)  A  trustee  may  be  appointed  (o),  in  wl^ichcase  Part  V.  of 

the  Act  applies  as  if  such  trustee  were  a  trustee  in  bankruptcy, 

and  the    words   "bankruptcy,"  "bankrupt,"    and    "order  of 

adjudication,"  will  be  identical  «4th  "  composition,  or  scheme 

of  arrangement,"  "compounding   or   arranging  debtor,"   and 

"  order  approving  composition  or  scheme,"  with  the  consequences 

following : — 

(a)  Remuneration  to  be  fixed  as  in  bankruptcy  (p). 

(6)  Taxation  of  all  costs  and  charges  (g). 

{c)  Keeping  accounts  and  paying  into  bank  (r),  and  invest- 
ment of  surplus. 

Ut)  Audit  of  accounts  and  annual  statement. 

(e)  Release  of  trustee  («),  appointment  and  removal,  and 
vacancies  (/),  control  over  trustee  (w),  and  limitation  of  trustees* 
voting  power  (a;). 

(2.)  In  administering  a  composition,  or  carrying  out  a  scheme, 
vuLtatis  muiandisy  and  whether  a  trustee  is  appointed  or  not, 
the  same  rules  are  applicable  as  if  bankruptcy  applied,  but 
without  prejudice  to  the  validity  of  sales,  dispositions,  or  pay- 
menta  under  composition  or  scheme.  So  that  Sect.  37  et  seq,^ 
will  govern  the  distribution  of  such  compositions  : — 

(1)  As  to  the  debts  provable.  (2)  Mutual  credits.  (3)  The 
application  of  ndes  in  Schedule  2.  (4)  Priorities  respected. 
(5)  Joint  and  separate  estates  kept  distinct.  (6)  Payment  of 
interest.     (7)  Distribution  of  dividends  (y). 

(«}   See    Friendlj  Societies   Act,  (r)  Ss.  74,  75. 

1875,  s.   15,   par.    7  ;    and  a.   36,  («)  S.  82. 

snb-i.  6.  of  thiB  Act.  (0  Ss.  84  to  87. 

(o)  See  par.  12.  (w)  Sa  89  to  91. 

{p)8.72.  (x)S.88. 

iq)  S.  73.  iv)  It  is  not  possible  to  say  to 

L  2 


148 


THE   BANKRUPTCY   ACT,    1883. 


Comparison  of 
Sects.  28  and 
126  of  the  '69 
Act. 


§  18.  Under  this  section,  when  the  unconditional  approval  of  the 

Release  of  the   Court  is  obtained,  and  the  discharge  or  release  is  not  suspended, 
debtor.  it  would  seem  to  follow  that  the  debtor  is  then  released,  sub- 

ject, of  course,  to  his  carrying  out  the  terms  of  the  composition. 
And,  in  fact,  in  luiy  question  which  may  arise  as  to  the  nature 
of  the  debtor's  liability  or  obligations,  or  as  to  the  extent  of  his 
rights,  the  instrument,  sealed  by  the  Court,  or  the  order  of  the 
Court,  must  be  looked  to  strictly  (2). 

It  here  becomes  necessary  to  point  out  the  broad  distinction 
which  existed  imder  the  Act  of  1869  between  compositions  ac- 
cepted imder  Sect., 28  and  compositions  under  Sect.  126,  as  far 
as  such  arrangements  aflPected  the  release  of  the  debtor.  Under 
Sect.  1 26  the  estate,  which  had  never  vested  in  a  trustee  (there 
having  been  no  liquidation  under  Sect.  125),  was,  by  the  terms 
of  the  resolution  (and  unless  specially  otherwise  vested  in  some 
person  vuider  Rule  281  of  the  Rules  of  1870),  restored  to  the 
debtor  upon  the  due  registration  of  the  resolutions,  and  even 
tliough  a  trustee  might  also  have  been  appointed  to  receive 
and  distribute  the  composition.  And  upon  such  re-acquisition 
of  his  estate  as  by  the  terms  of  his  contract  with  his  creditors 
the  debtor  wiis  remitted  to  his  former  rights,  and  was  entitled 
to  exercise  complete  dominion  over  his  property,  even  though 
he  might  be  in  default  in  payment  of  the  comiX)sition,  and 
until  proceedings  were  taken  to  vacate  or  set  aside  the  com- 
position, as,  for  instance,  for  fraud  (a).  But  even  under  Sect. 
126  the  Court  possessed  the  right  to  adjudicate  the  debtor  a 
bankrupt,  if  it  appeared  that  the  composition  could  not  proceed 
in  consequence  of  legal  difficulties  or  for  any  sufficient  cause  (6), 
and  the  provisions  of  such  composition  could  be  enforced  by  tlie 
Court  (c). 

Under  Sect.  28  of  the  1869  Act  the  effect  of  the  acceptance 
of  a  composition  or  scheme  of  arrangement,  when  approved  by 


what  extent  the  third  part  of  the 
Act  will  be  held  applicable  under  the 
expression  in  this  section,  ''So  far 
as  the  nature  of  the  case  and  the 
terms  of  the  composition  or  scheme 
admit  apply  thereto." 

(?)  Ex  parte  Holmes  re  Hdmest^ 
29  W.  R.  124  ;  %uh  nom.,  Ex  parte 
Woods,  43  L.  T.  447.  Where  an 
order  was  granted  confirming  a  scheme 


of  settlement,  and  it  was  foand  that 
proiierty  of  considerable  value  had 
been  concealed  from  the  creditors, 
the  Court  set  aside  the  confirmation. 

{a)  See  Re  KearUy  and  Claytons 
Contract,  7  Ch.  D.  615;  47  L.  J. 
Ch.  474. 

{b)  1869,  s.  126,  par.  11. 

(c)  lb.,  par.  9, 


THE   BANKRUPTCY   ACT, 


149 


tlie  Court,  was  likewise  to  reinstate  the  debtor  in  his  original 
position  as  to  the  particular  estate  released  by  the  ci'editora  ((/). 
But  under  Sect.  28  either  there  had  been  an  actual  bankiiiptcy 
or  a  liquidation,  and  a  vesting  of  the  estate  in  a  tiiistee,  which 
bankruptcy  or  liquidation  might  either  be  luinulled,  closed,  or 
continued  (e).  And  although  the  bankruptcy  might  have  been 
annulled,  yet  the  Coiut  retained  jurisdiction  over  the  bank- 
ruptcy, and  even  third  parties,  and  could  restmin  them  (/). 
The  Judge  had  also  a  discretion  to  refuse  his  approval  on  suffi- 
cient grounds  (g).  But  whilst  the  debtor  himself  acquired  the 
particular  estate  purchased  by  him,  he  ac<|uired  no  further  or 
other  rights  as  against  the  trustee  unless  he  was  dischiu'ged  (h) 
or  the  bankruptcy  closed,  and  the  tnistee  was  released,  or 
luiless  the  bankruptcy  was  annulled  (t).  If  a  tnistee  Wiis 
appointed  to  carry  out  the  scheme,  it  might  also  be  subject  to 
his  rights  (k).  But  if  the  estate  itself  was  sold  to  the  debtor 
or  to  his  nominee,  and  it  became  inequitable  for  the  trustee  to 
take  after-acquired  property  comprised  within  the  terms  of  the 
Side,  he  was  not  entitled  to  take  such  estate  (/).  The  mere 
nppi*oval  of  the  Court,  however,  of  a  scheme  under  Sect.  28, 
by  which  the  particular  estate  was  transferred  to  the  debtor, 
did  not,  in  the  absence  of  a  discharge,  and  so  long  as  the  bank- 
niptcy  or  liquidation  under  Sect.  125  was  neither  annidled  nor 
closed,  entitle  the  debtor  to  such  after-acquired  property, 
although  growing  out  of  the  estate  so  tmnsferred  or  iX5- 
leased  (w).  The  approval  of  such  a  scheme  under  Sect.  28 
did  not  amount  to  a  close  of  the  liquidation.  And  the  close 
of  a  liquidation,  and  the  discharge  of  a  debtor,  under  Sect.  1 25, 
were  entirely  distinct  from  the  close  of  a  bankruptcy  or  dis- 
charge of  a  bankrupt,  for  in  the  former  case  the  creditors  had 
a  right  to  prescribe  the  terms  upon  which  the  close  or  discharge 
should  take  place  («).     Annulment  of  the  bankruptcy  where 


§18. 


(d)  Ex  parte  ffdmest  supra ;  Ex 
parte  Lennard  re  Chidletf,  1  Ch.  D. 
177  ;  Jle  Orpen,  16  Ch.  D.  202  ;  60 
L.  J.  Ch.  25  ;  43  L.  T.  728. 

(e)  See  Act  of  1869,  s.  28. 
(/  )Re  Ckidley,  supra. 

ij)  Ex  parte  Merchant  Bathing 
Co.  re  Durham,  16  Ch.  D.  623. 

(A)  Ex  parte  Wainwrightre  Wain- 
tervjhi,  19Cli.  D.  140. 

(i)  1869  Act,   s.   81  ;  and  nailey 


V.  Johnson,  L.  R.  7  Ex.  263  ;  41  L. 
J.  Ex.  211. 

(k)  Ex  parte  Allard  re  Simons ^ 
16  Ch.  D.  505. 

(/)  Ex  parte  Tinker  re  France,  L. 
R.  9  Ch.  716. 

{m)  Ex  parte  Waimvriyht  re  Wain* 
wrighJt,  19  Ch.  D.  140  ;  see  9.\aoEbbs 
V.  Botdnois,  L.  R.  10  Ch.  479  ;  and 
E.rpftrte  Russell,  10  Ch.  255,  261. 

(n)  Ex  parte  Wainwright,  supra. 
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I  18.  tlicrc  was  actual  bankruptcy,  however,  was  a  complete  release 
and  discharge  (o).  So,  where,  under  the  1869  Act,  a  creditor 
tacitly  assented  to  a  resolution  for  an  arrangement  on  the 
debtor  s  making  a  cessio  honorum^  and  the  cesdo  bonorum  was 
made,  but  the  deed  was  not  executed,  and  the  creditor  afterwards 
took  out  a  debtor's  summons,  it  waa  held  that  although  lui 
agreement  binding  on  a  creditor  not  to  require  payment  would 
be  a  good  ground  for  dismissing  the  summons,  there  w^as  no 
such  concluded  agreement  in  the  case,  and  that  the  creditor 
could  proceed  (p). 
The  com-  Under  the  present  Act  the  law  is  materially  altered.     As  we 

dcbWs^iiirlits  ^^'^^°  ^^^h  unless  the  Court  refuses  to  approve  of  the  composi- 
tion or  scheme  (on  the  grounds  justifying  a  refusal  or  suspen- 
sion of  a  bankrupt's  discharge),  upon  such  approval  (there  not 
having,  prior  thereto,  been  any  actual  bankruptcy),  the  debtor  s 
rights  and  dominion  are  complete  over  his  estate,  and,  it  is  sub- 
mitted, in  this  respect,  both  as  to  the  particular  estate  vested 
in  liim,  as  well  as  in  respect  of  all  after-actpiired  property.  But 
when  a  trustee  is  appointed  under  Sub-s.  12  of  this  section, 
although  his  riglits  in  respect  of  the  estate  cannot  conflict  with 
the  debtor's  acquired  rights,  there  would  necessarily  remain  the 
junsdiction  and  right  of  the  Court  over  the  parties  imdcr 
Tart  V.  of  this  Act  (q).  Under  the  28th  section  of  the  1869 
Act  it  was  held  that^  where  the  Court  approved  of  a  resolution 
that  the  bankruptcy  should  be  annulled  upon  the  banknipt 
executing  an  assignment  of  all  his  estate  to  the  trustee,  and 
such  jissignment  was  executed,  that  there  had  been -a  complete 
cemo  bonorum,  and  operated  as  a  discharge  of  the  bankrupt  from 
all  debts  (r). 

Enforctineni  of  pmehmis  of  comjtCMsidon  or  aclitnu\ 

The  composition,  as  such,  or  the  scheme,  may  be  enforced 
i,e.,  commanded  to  be  specifically  ciuried  into  effect. 


(o)  Gtlbttf  T.  J^c8.  48  L.  T. 
N.  S.  699. 

(/))  Ex  parte  Portter  re  Forttcr, 
22  Ch.  D.  797. 

(q)  Aud  see  £x  jxMrU  AUard, 
$upra.  Under  s.  126  of  1869  Act, 
the  debtor  could  transfer  his  property 
to  a  surety  who  had  guaranteed  the 
composition,  such  transfer  being 
Talid  as  against  a  tabaequent  bank- 


ruptcy £x  parte  BurreU  re  Jiohln' 
aow,  1  Ch.  D.  587 ;  45  L.  J.  Bank. 
68 ;  but  it  was  otherwise  under  s. 
28,  where  the  property  of  the  as- 
signor was  Tested  in  a  trustee  not- 
withstanding there  was  a  oomposi- 
tion;  Ex  parte  AUard,  supra, 

(r)  Gtlbey  r.  Juries,  47  L.  T. 
473  ;  81  W.  R.  381 ;  affirmed,  C.  A., 
48  li.  T.  699. 
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These  provisions  were  likewise  contained  in  the  Act  of  1869,  S  18. 
both  under  Sect  28  and  Sect.  126.  As  we  have  seen,  under  ^ 
the  126th  section  the  creditor,  in  default  of  payment,  was  re- 
mitted to  his  original  rights,  and  might  sue  the  debtor  for  the 
unpaid  balance  («),  and  could  only  be  restmined  on  equitable 
grounds  fix>m  suing,  so  as  to  test  the  validity  of  the  resolu- 
tions (i)i  but  could  not  be  restrained  from  suing  upon  such 
default  (tc). 

Under  Sect.  28,  upon  failure  to  carry  out  the  terms  of  the 
composition  or  scheme,  the  Court  could  revive  the  banki*uptcy, 
and,  if  the  bankruptcy  was  afterwards  annidlcd,  it  seems  that 
the  original  rights  of  the  creditors  then  i*evived ;  but  if  tho 
Imnkruptcy  was  not  imnulled,  the  administration  must  have 
proceeded,  subject  to  the  right  to  enforce  the  payment  of  the 
composition  (x), 

m 

Contempt  of  Court. 

The  bankrupt  could  be  committed  for  contempt  of  Court 
ven  after  discharge  (y). 

The  registrar  has  no  power  to  commit  for  contempt  of  Court,  Peualty  for 
and  the  power  camiot  be  delegated  (2),  therefore  due  applica-  ^f Wdcr  ^"^ 
tion,  upon  notice,  must  be  to  the  Court  itself. 

The  registrar  of  the  County  Courts  can  approve  compositions 
and  schemes  of  arrangement  when  they  are  not  opposed  (a) ; 
but  tht  registrars  of  the  High  Court  can  approve  them  whether 
opposed  or  otherwise  (Sect.  99,  Sub«.  4). 


De/auU, 

Sub-8. 1 1  has  materially  widened  the  powers  formerly  exercised  Adjudication, 
by  the  Court,  for  now  the  Court  has  power,  inte?'  alia,  upon  a 


(«)  Slater  r.  Jones^  L.  R.  8  JSz. 
.186 ;  Edfsardi  r.  Cocmhes,  L  K.  7 
C.  P.  519 ;  Ex  parU  QHbey  re 
Bedell,  8  Ch.  D.  248. 

(«)  Jle  Thorpe  ex  parte  Ifariel, 
h.  R.  8  Ch.  743 ;  42  L.  J.  Bank. 
34  ;  28  L.  T.  530. 

(u)  Jle  HaUon,  L.  R.  7  Ch.  723 ; 
Ex  parU  Peacock  re  Dufield,  L.  R. 
8  Ch.  682 ;  42  L.  J.  Bank.  78 ; 
£x  parte  WaUon,  2  Ch.  D.  63. 
See   as  to   de&olt   by   a   tnutee, 


Ex  parte  Waterer  re  Taylor^  43 
L.  J.  iBank.  25;  29  L.  T.  907; 
Campbell  r.  Im  Thum,  1  C.  P.  D. 
267. 

(x)  See  Ex  parte  JarvU  re  Spantoii, 
10  Ch.  D.  179  ;  48  L.  J.  Bank.  45. 

(y)  Ex  parte  Waters  re  Waters, 
L.  R.  18  £q.  701  ;  43  L  J.  Bank. 
128. 

(z)  S.  99,  Bob-s.  4. 

(a)  a  99,  sub-8.  2,  par.  {d). 
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mere  default  in  payment  of  any  instalment  due  in  pureuance  of 
the  composition  or  scheme,  to  adjudicate  the  debtor  a  bankrupt, 
upon  the  application  of  any  creditor  (6),  and  without  prejudice 
to  the  validity  of  any  sale,  disposition,  or  payment  duly  made, 
or  thing  duly  done  under  or  in  pursuance  of  the  composition  or 
scheme  (c). 

It  would  seem  from  the  language  of  this  section  that  when 
the  Court  makes  the  debtor  bankrupt  and  annuls  the  composi- 
tion or  scheme,  the  creditors  who  have  been  paid  are  entitled, 
as  to  any  impaid  composition,  to  rank  equally  with  those  who 
have  not  been  paid,  and  without  prejudice  to  such  sums  as 
have  been  paid ;  but  it  may  be  questioned  whether  a  creditor, 
whose  entire  composition  has  been  paid,  or  with  respect  to 
whom  the  terms  of  the  scheme  have  been  equitably  and  fully 
carried  out,  would  also  have  the  right  to  come  in  under  the 
bankruptcy  and  compete  for  dividend  with  such  creditors  as 
have  not  been  paid  at  all,  or  only  partly  paid.  And  the  con- 
cluding words  of  Sub-s.  1 1  do  not  appear  to  remove  this  doubt, 
for  if  compounded  for  and  discharged,  the  debt  can  scarcely  be 
said  to  be  "provable"  Where,  imder  Sect.  125  of  the  1869 
Act,  the  Court  thought  the  delay  involved  injustice  to  the 
creditors,  although  no  resolution  had  been  arrived  at,  it  could 
adjudicate  the  debtor  a  bankrupt  (d). 

Retention  of  remedies  against  Third  Parties, 

Sect.  30  and  Sub-s.  15  reserve  such  remedies.  A  person  l)ound 
jointly  with  the  debtor  will  not  be  rclcjiscd  {e) ;  nor  a  surety, 
notwithstanding  the  creditor  votes  for  the  resolution  and  has 
not  reserved  his  rights  against  the  surety  (/) ;  nor  will  the  debtor 


(6)  The  words  **any  creditor"  arc 
used,  but  it  may  well  be  doubted  if 
a  creditor  other  than  the  |Mirticalar 
creditor  whose  composition  is  not 
paid  would  haye  the  right  to  apply. 
When  the  bill  was  introduced,  the 
wonls  were  "  any  person." 

(c)  It  was  held  under  the  1869 
Act,  that  securities  obtained  from  a 
compounding  debtor  (afterwards  made 
bankrupt  between  the  resolution 
accepting  composition  and  his  default) 
were  not  invalidated  in  consequence 
of  the  creditor  haying  notice  of  the 
act    of    bankruptcy    committed    by 


filing  the  liquidation  petition  ;  see 
Ex  parte  Hoare  re  WaLton,  L.  R.  16 
Eq.  625.  See  as  to  the  exercise  of 
this  discretion,  Ex  parte  Chariton  re 
Charlton,  6  Ch.  D.  45 ;  46  L.  J. 
Bank.  110 ;  Ex  parte  Skiers,  7  Ch. 
D.  416 ;  47  L.  J.  Bank.  SI. 

(rf)  Ex  parte  Walker  re  McUcnry, 
22  Ch.  D.  813  ;  48  L.  T.  291. 

(c)  Megraih  v.  Gray,  L.  R.  9  C. 
P.  216  ;  43  L.  J.  C.  P.  63 ;  30  L.T. 
16. 

(/)  Ex  parte  Jacobs,  L  R.  10 
Ch.  211  ;  44  L.  J.  Bank.  84. 
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l>e  released  from  a  several  liability  when  jointly  and  sevemlly        |  18. 
bound   by   the  acceptance   of  a  composition   upon   his  joint 
debts  (^).     A  partner  also  at  the  date  of  the  receiving  order,  or 
u  co-trustee  with  the  bankrupt,  will  not  be  released  (/t). 

As  to  compositions  after  bankruptcy,  see  notes  to  Sect.  23. 

Under  the  126th  section  of  the  Act  of  1869  the  creditors  had  Cannot  vary 
the  power  to  add  to  or  vary  the  terms  of  a  composition  already  resolution, 
accepted  by  them  by  an  extraordinary  resolution,  but  without 
prejudice  to  the  rights  of  third  persons,  other  than  creditors ; 
but  there  would  seem  to  be  no  such  power  given  by  this  Act. 

Tlie  126th  section  (i)  of  the  1869  Act  also  contained  a  pro- Who  are 
vision  of  great  importance  which  in  terms  only  bound  such  ^""d. 
cre<litors  whose  names  and  addresses,  and  the  amount  of  the 
debts  due  to  whom,  were  shown  in  the  statement  of  the  debtor 
produced  to  the  meetings  at  which  the  resolutions  were  passed, 
and  expressly  provided  that  the  composition  "  should  not  affect 
or  prejudice  the  rights  of  any  other  creditors."  It  was  likewise 
sufficient,  where  the  debt  or  liability  was  upon  a  bill  or  note,  if 
the  debtor  described  in  his  statement  the  amount  of  a  bill  of 
exchange  or  note,  the  date  on  which  it  fell  due,  and  the  name 
of  the  acceptor  or  person  to  whom  such  bill  or  note  was  pay- 
able, so  as  to  bind  the  creditor. 

Under  this  section  no  such  provisions  are  to  be  found,  and 
this  fact,  coupled  also  with  the  words  of  Sul>s.  8,  would  lead  to 
the  conclusion  that  all  creditors  will  be  bound  though  omitt^ 
from  the  statement,  or  though  the  debts  are  inaccurately  and 
insufficiently  set  forth  (k).  And  so  also  will  the  holder  of  a  bill 
of  exchange  or  promissory  note,  although  not  described  in  the 
statement  (I).     Where  a  creditor  is  a  secured  creditor,  he  may 


(y)  Simp9on  v.  Ifenmngt  L.  B. 
10  Q.  B.  406 ;  44  L.  J.  Q.  B.  143. 

(i)  Mtffgy  T.  Imperial  Ditcount 
Co,,  3  Q.  B.  D.  711  ;  47  L.  J.  Q.  B. 
119 ;  88  L.  T.  309  ;  Ex  parU  Ilam^ 
wumd,  h.  B.  16  Eq.  614  ;  42  L  J. 
BaoL  97. 

(i)  Far.  7;  and  aec  where  acom- 
ponnding  debtor  in  his  statement  had 
iacorrectlj  estimated  a  debt  owing  by 
him  at  a  certain  sum  on  the  assump- 
tion  that  it  carried  interest  at  4  per 
cent,  instead  of  5,  the  Conrt  refused 
to  restrain  the  creditor  from  pureniiig 


his  remedies;  £x  parte  Bishop  of 
Osrford  re  Sne^,  48  L.  T.  616. 

(ife)  See  Ex  parte  Paper  Staining 
Co,  re  Biikop,  L.  B.  8  Ch.  595  ;  Ex 
parte  Lang  re  Lang,  6  Ch.  D.  971 ; 
87  L.  T.  449  ;  MeVvado  v.  WaUon, 
2  C.  P.  D.  281 ;  46  L.  J.  C.  P.  349, 
502  ;  Ex  parte  Jacobt,  tupra; 
Oppenheim  y.  Jad:eonf  48  L.  J.  0. 
P.  441  ;  49  L.  J.  C.  P.  216. 

(l)  Ex  parte  Matketoes  re  A  ngd, 
L.  B.  10  Ch.  304  ;  see  also  Buriiner 
V.  Roy^,  6  C.  P.  D.  354  ;  Mae- 
donald  v.  Chesney,  50  L  J.  C.  P.  87. 
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I1& 


Execution 
creditorH  not 
bound. 


rely  upon  his  security,  and  proceed  to  realise  it,  if  he  has  not 
raised  any  equity  against  himself,  notwithstanding  a  composi- 
tion has  been  accepted  by  the  unsecured  creditors. 

So  as  to  executions  against  the  debtor's  goods,  the  law,  as 
laid  down  in  Ex  parte  Jones  re  Jones  (m),  appears  not  to  be 
affected  by  any  of  the  provisions  of  the  Act.  In  that  case  the 
writ  of  Ji,  fa,  waa  lodged  with  the  sheriff  on  a  particular  day, 
and  on  the  same  day,  but  at  an  earlier  hour,  Jones  filed  his 
petition  for  liquidation,  notice  of  which  was  served  on  the 
execution  creditors  on  the  next  day.  A  few  days  after  a  re- 
ceiver waa  appointed,  and  on  the  day  of  his  appointment  the 
sheriff  seized  the  goods  under  the  Jl.  fa.  A  restraining  oixicr 
was  afterwards  obtained,  restraining  the  creditor  until  after  the 
meetings  under  the  liquidation,  at  wliich  subsequently  a  com- 
position was  passed  and  confirmed  and  the  Court  then  dis- 
charged the  injunction.  Uiwn  appeal  successively  from  the 
C'Oimty  Court  and  from  the  Chief  Judge  against  the  order  dis- 
charging the  injimction,  the  Court  of  Appeal  upheld  the  oirler. 
James,  L.J.,  said :  "  In  order  to  tiike  away  a  legal  right  fix)m 
anybody,  it  is  necessary  to  show  express  words  in  the  Act^  or 
clear  implication.  In  this  case  the  respondents  have,  by  due 
process  of  law,  obtained  a  security  on  lUl  the  goods  which  the 
sheriff  could  seize.  That  was  their  legal  right,  and  they  have 
it  still,  unless  it  can  be  shown  to  have  been  taken  away  from 
them.  If  the  petition  had  resulted  in  a  bankruptcy  or  a  liquida- 
tion, no  doubt  their  right  would  have  been  lost,  because  the 
goods  would  have  been  not  the  goods  of  the  debtor  but  the 
goods  of  the  trustee.  But  in  a  composition  the  goods  of  the 
debtor  do  not  cease  to  be  liis  goods  :  that  is  of  the  very  essence 
of  the  composition."  Mellish,  L.J.,  also  said  :  "  There  are  no 
words  in  the  Act  to  take  away  the  security  from  the  creditor. 
In  bankruptcy  or  liquidation  it  would  have  been  taken  away 
by  the  relation  back  of  the  title  of  the  trustees,  but  there  is  no 

such  relation  back  in  the  case  of  a  comi>osition In  the 

case  of  a  composition  there  is  nothing  to  distinguish  securities 
taken  before  the  filing  of  the  petition  and  those  subsequent  to 
the  petition  but  before  the  first  meeting  of  creditors  "  (n).  The 
protection  of  the  rights  of  secured  creditors  under  Sect.  9  of 


(m)  L.  R.  10  Cb.  663.  W.  R.  897  ;  affirming  Q.  B.  D.  26 

(n)  See  also  Leader  r.  KntgM,  26      W.  R.  818. 
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this  Act  acems   also  to  make  the  execution  creditor's  right        I  18. 
complete. 

A  question  will  arise  as  to  what  rights  the  creditor,  who  has 
not  actually  seized,  and  is  restrained  under  Sect.  10  with  notice 
of  the  stay  of  proceedings  sensed  upon  liim,  has,  after'  the  com- 
{KKition  has  been  accepted,  and  it  is  submitted  that  following 
the  miio  decedendi  in  Ex  parte  Jones,  with  the  approval  of  the 
composition  the  injimction  toUl  terminate,  and  the  creditor  will 
be  entitled  to  enforce  his  security,  if  such  security  was  acquired 
by  mere  delivery  of  the  writ  to  the  sheriff.  And  as  a  matter  of 
law  the  debtor's  goods,  as  between  him  and  the  creditor,  is  so 
Ijoimd  as  from  the  time  of  such  delivery  of  the  writ,  -therefore, 
although  the  creditor  or  sheriff  may  be  restrained  after  such 
deliveiy  of  the  writ,  upon  the  appi'oval  of  the  composition  or 
scliemc,  the  rights  of  the  execution  creditor  ^^411  rcvive  accord- 
ing to  Ex  parte  Jones.  On  the  other  hand,  if  the  creditor 
cither  is  served  with  the  notice  xmder  Sect.  1 1  of  this  Act,  or 
proljiibly  even  if  he  has  notice,  however  acquired,  if  he  after- 
Wiiixls  delivers  his  writ  to  the  sheriff  he  will  not  then  acquire 
such  security,  and  would  be  within  the  reason  of  Ex  parte 
Mauthner  re  Lewis  (o),  in  which,  under  similar  circumstances, 
under  the  Act  of  1869,  it  was  held  an  execution  creditor  was 
bound  by  the  resolutions.  But  the  doctrine  in  Ex  parte  Jones, 
has  been  still  further  extended,  and  it  was  held  that  an 
execution  creditor  had  a  right  to  seize  the  debtor's  goods  at 
any  time  before  the  final  registration  of  the  resolution,  that  is 
to  w\y,  between  the  first  and  second  meetings,  or  even  after 
the  second  meeting  and  prior  to  registration  (p). 

Where,  therefore,  JL  fa,s  are  in  the  sheriflTs  hands  prior  to  Executions, 
the  service  of  the  order  for  stay  of  pi^oceedings,  the  course  to  ^'^^^  bound, 
be  adopted  by  the  general  body  of  creditors  will  be  to  resolve 
upon  adjudication  imder  the  powers  of  Sect.  15,  and  thus 
invalidate  such  scciuities,  and  afterw'ards,  if  desirable,  to  pro- 
ceed under  the  powers  of  Sect.  23,  for  under  this  section,  and 
until  the  annulment  of  the  bankruptcy,  the  rights  of  the 
execution  creditor  will  come  within  the  provisions  of  Sects.  45 
and  46  as  to  executions,  under  which  the  creditor  acquires 
no  security  by  mere  seizure.     The  same  course  would  also  be 

(o)  3  Ch.  b.  113 ;  46  L.  J.  Bank.       16  Ch.  D.  534  ;  and  Ex  parte  Jame- 
125.  son,  3  Ch.  D.  488. 

{p)Ez  parte  McLaren  re  McGoUa, 
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IHlIs  of  »ilc, 
asnigameiits, 


§§  18, 19.  proper  where  the  execution  is  levied  between  the  firet  meeting 
~  and  the  final  approval  of  the  composition  or  scheme  (7). 

So  likewise  will  the  same  doctrine  affect  securities  such  as 
bills  of  sale  and  transfers,  w^hich  would  otherwise  be  void  as 
against  creditors  in  bankruptcy,  and  although  not  depending 
for  their  validity  upon  seizure,  w^here  such  transfers  are  in  law 
viilid  as  against  the  debtor  and  his  particular  assignees,  then 
they  will,  upon  the  approval  of  such  composition  or  scheme, 
continue  to  be  good  as  against  the  debtor  or  his  assignees,  not- 
withstanding they  might  otherwise  have  been  voidable  at  the 
instance  of  the  trustee  if  bankruptcy  had  supervened  (r). 

A  secured  creditor  will  not  be  boxmd  by  the  estimate  which 
the  debtor  chooses  to  put  upon  the  security  in  his  statement, 
and  he  may  first  realize  his  security  and  then  claim  a  comjxjsi- 
tion  upon  the  balance  unsatisfied  («). 


Secured 
creditors. 


Effect  of  com- 
Iiosition  or 
Bcheine. 


19,  Notwithstanding  the  acceptance  and  approval  of  ix 
composition  or  scheme,  such  composition  or  scheme  shall 
not  be  binding  on  any  creditor  so  ftu*  as  regards  a  debt  or 
liability  from  which,  under  the  x^rovisions  of  this  Act,  the 
debtor  would  not  be  dischai'ged  by  an  order  of  discharge  in 
bankruptcy,  unless  the  creditor  assents  to  the  composi- 
tion or  scheme. 


The  general  effect  of  this  section  has  already  been  noted,  sec 
Sect.  18,  and  see  Sect.  30  as  to  debts  contracted  by  fraud. 

Where  a  creditor  was  not  originally  bound,  he  might  waive 
his  right  and  come  in  before  the  resolutions  were  registered, 
prove  his  debt  and  receive  his  comj^sition  (<),  or  he  might  waive 
such  right  by  retaining  a  benefit  under  the  resolution  (m). 

The  rule  waa  that  unless  the  action  was  begun  before  the 
commencement  of  the  proceedings  under  a  liquidation,  it  could 


(5)  Ex  parte  McLaren^  mpra. 

(r)  See  Ex  parte  Bayly  re  Hart,  15 
Ch.  D.  223. 

(s)  Ex  parte  Betttnek  re  Best' 
wich,  2  Cb.  D.  485  ;  45  L.  J.  Bank. 
148  ;  34  L.  T.  784.  See  as  to 
a  security  acquired  by  a  joint  pledge 
of  property  of  which  the  ple<lger8 
were  as  tenants  in  common  separately 


entitled,  CouUlery  v.  Bartrum,  19 
Cb.  D.  394. 

{t)  Ex  parte  Lacey  re  Lacey,  16  Ch. 
D.  131 ;  50  L.  J.  Ch.  207  ;  see  also 
Breslaur  v.  Brown,  L.  R.  3  App. 
Ca.  672 ;  47  L.  J.  H.  L.  729. 

(u)  Leiris  v.  Leonard,  5  Kx.  D. 
16.5. 
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not  be  brought  until  after  the  discharge  (ar),  for  the  Act  of  1869  ||  19,  20. 
suspended  the  proceedings  of  crcilitors  so  far  as  they  afFecte<l 
the  person  or  property  of  the  bankrupt  until  his  discharge  was 
obtained,  and  only  in  bankruptcy  itself  could  proceedings  be 
taken  prior  to  such  discharge.  On  the  hearing  of  a  debtor^s 
summons  the  only  question  was  whether  there  was  a  debt  due 
or  not,  but  if  the  creditor  had  already  bound  himself  by  agree- 
ment he  could  not  afterwards  avail  himself  of  the  summons, 
but  the  tacit  assent  of  the  creditor  was  held  to  have  been  not 
such  an  agreement  (xjc). 


Adjudication  of  Bankruptcy, 

20.   (1.)   Where  a  receiving  order  is  made  against  a  Adjudication 
debtor,  then,  if  the  creditors  at  the  first  meeting  or  any  ^i^q^q  confpo^ 
adjournment  thereof  by  ordinary  resolution  resolve  that  siiion  not 

•*  J  J  ^        accepted  or 

the  debtor  be  adjudged  bankrupt/  or  pass  no  resolution,  approyed. 
or  if  the  creditors  do  not  meet,  or  if  a  composition  or  ^?^^g^^ 
scheme  is  not  accepted  or  approved  in  pursuance  of  this  »»•  14, 17. 
Act  within  fourteen  days  after  the  conclusion  of  the  ex- 
amination  of  the   debtor   or  such  further  time  as  the 
Court  may  allow,  the  Court  shall  adjudge  the  debtor 
bankrupt;  and  thereupon  the  property  of  the  bankiiipt 
shall  become  divisible  among  his  creditors  and  shall  vest 
in  a  trustee. 

(2.)  Notice  of  every  order  adjudging  a  debtor  banknipt, 
stating  the  name,  address,  and  description  of  the  bank- 
rupt, the  date  of  the  adjudication,  and  the  Couii;  by 
which  the  adjudication  is  made,  shall  be  gazetted  and 
advertised  in  a  local  paper  in  the  prescribed  manner,  and 
the  date  of  the  order  shall  for  the  purposes  of  this  Act 
be  the  date  of  the  adjudication. 

(a-)   See  Ex   parte  Hemming  re  Cb.  App.  655. 
Ckai^rUm,  49  L.  J.  Bank.  17 ;  Hots  {xx)  Ex  parte  Forster,  22  Cb.  D. 

▼.  GntUridge,  48  L.  T.  Rep.  N.  8.  797,  overruling  in  part  47  L.  T.  788, 

U7;  CcbAam  ▼.  Ikilton,  L.  R,   10  C.  J.  B. 
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I  20.  Ordinary  Eesolution. 

At  a  first  meeting,  or  an  adjournment  thei'eof,  the  creditors 
may  by  "  ordinary  resolution "  resolve-  upon  bankruptcy,  or 
if  they  pass  no  resolution  adjudication  will  take  place,  and 
tlie  property  of  the  bankrupt  become  divisible  amongst  his 
creditors. 
Majorittes  to  "  All  ordinary  resolution  "  means  a  resolution  decided  by  a 
titlns  "^^ "  majority  in  value  of  the  creditors  present  personally  or  by 
proxy  at  a  meeting  of  creditors  and  voting  on  the  resolution (//). 
As  we  have  seen,  wliere  the  composition  is  to  be  entertained, 
the  majority  is  to  be  a  majority  in  number  and  three-fourths 
in  value,  and  the  confinnation  must  be  passed  by  a  similar 
majority  in  number  and  value  of  the  creditors  only  who  liave 
proved.  The  effect,  therefore,  is  that  a  smaller  voice  of  the 
creditors  assembled  and  voting  may  decide  in  favour  of  bank- 
ruptcy, rather  than  in  favour  of  composition,  at  the  first 
meeting ;  but  when  once,  it  seems,  the  composition  or  scheme  is 
entertained,  then  at  the  second  meeting  the  question  is  not  one 
to  be  determined  under  this  section  of  the  Act,  for  the  second 
meeting  is  clearly  not  an  ^*  adjourned  meeting,''  but  a  meeting 
expressly  called  to  confirm  or  othenvise  the  acceptance  of  the 
proposal  and  must  stand  or  fall  under  the  provisions  of  Sect. 
18,  Sub-s.  2. 

Under  the  Act  of  1869,  Rule  267,  the  Court  had  power,  in 
the  event  of  the  neglect  of  the  creditora,  to  pass  a  resolution 
upon  the  application  of  any  of  the  creditoiis,  and,  after  notice  to 
the  debtor,  to  make  an  order  of  adjudication  (z). 

Under  Sect.  125,  par.  12,  of  the  same  Act  "on  tvccount  of  the 
existence  of  legal  difficulties  or  because  of  there  lx?ing  no  trustee" 
the  Court  could  adjudicate  without  a  petition  and  of  its  own 
motion,  and  although  more  than  six  months  might  have  elapsed 
since  the  petition;  but  it  was  othenvise  where  the  adjudication 
was  at  the  instance  of  a  creditor  under  Rules  266  and  267  to 
protect  the  estate,  and  where  there  was  no  resolution  (a). 

It  would  seem  from  the  words  of  this  section,  which  do  not 
require  "  the  application  of  a  creditor,"  and  which  also  appear 

iy)  Sees.  168,  ''Oidinary  Res.'*  L.  R.  20  £q.  777  ;  44  L.  J.  Bank. 

(z)  See  also  Ex  parte  FcrtiUr  re  116  ;  £!r  partt  Charlton  re  Chart- 

Pooley,  L.  R.  10  Ch.  59 ;  Ex  parte  .  ton,  6  Ch.  D.  45  ;  and  see  Ex  parte 

Milwwrd  re  Stanley,  16  Ch.  D.  256  ;  Jamet  re  Condon,  L.  R.  9  Ofa.  609  ; 

50  L.  J.  Ch.  166.  Ex  parU  SteWtntf  re  Stebbing,  L  R. 

(a)  Ex  parte  Mai^und  re  Asliton,  19  Eq.  441. 
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to  make  adjudication  imperative  that  the  Court  must  adjudi-  I  20. 
cate  pro  forma^  upon  such  failure  to  pass  a  resolution,  or  if 
the  creditors  do  not  meet.  The  words  italicised  were  added 
whilst  the  measure  was  in  process  of  passing.  The  failure  to 
pass  a  resolution  may  happen  as  one  of  the  results  of  the  voting 
in  regard  to  the  nece&sary  majorities  prescribed  for  by  the  Act. 

Compositiati  or  Sclieme  not  accepted  or  apjyroved  imthm  fourteen 
days  after  the  conclftsioji  of  the  examination  of  tJte  Debtor. 

Unless  the  Court  extends  the  time  the  effect  of  this  enact-  Adjudication, 
ment  is  that  fourteen  days  is  the  limit  of  time  after  the  con- 
clusion of  the  public  examination  of  the  debtor,  within  whicli 
the  composition  or  scheme  must  be  accepted  or  approved.  As 
we  have  seen,  the  proposal  for  a  composition  may  by  resolution 
be  entertained  prior  to  the  examination,  but  cannot  be  accepted 
until  after  its  close  (6),  and  that  the  examination  cannot  be  con- 
cluded prior  to  the  first  meeting. 

It  will  be  convenient,  therefore,  not  to  fix  the  date  of  the 
subsequent  meeting  until  the  result  of  the  examination  is 
ascertained,  or  if  actually  fixed  at  the  time  of  the  first  meeting 
such  subsequent  meeting  should  be  fixed  on  such  a  day  as  will 
follow  the  examination  or  an  adjournment  thereof,  and  be 
within  the  fourteen  days.  If  a  difficulty  should  arise  as  to  the 
time  (seven  days'  notice  being  required  to  be  given  for  calling 
the  second  meeting),  application  should  be  made  to  the  Court 
to  extend  the  time. 

It  may  here  be  convenient  to  summarise  the  various  events  Kvente  when 
in  which  adjudication  may  take  place.  adjudication 

1.  Upon  an  ordinary  resolution  for  bankruptcy,  or  on  failure  pi,^. 
to  pass  resolutions,  at  first  meeting,  or  adjoiumment  thereof,  or 

if  the  creditors  do  not  meet. 

2.  Or  upon  neglect  to  file  statement  under  Sect.  16,  par.  .3. 

3.  On  defavdt  in  payment  of  any  instalment  due  in  pursu- 
ance of  a  composition  or  scheme.  Sect.  18. 

4.  If  it  appears  to  the  Court  on  satisfactory  evidence  that 
the  composition  or  scheme  cannot,  in  consequence  of  legal 
difficulties,  or  for  any  sufficient  cause,  proceed  without  injustice 
or  delay,  <kc. 

5.  Or  where  the  approval  of  a  composition,  <fec.,  by  the  Court 
has  been  obtained  by  fraud.     (AVhere  adjudication  is  desired 

{b)  See  s.  18,  snb-a.  3. 


160  THE  BANKRUPTCY   ACT,    1883. 

I  20.       under  3,  4,  5,  the  Court  has  a  discretion,  and  the  application 
must  be  by  a  creditor  (c) ). 

6.  If  a  composition  or  sclieme  be  not  accepted  or  (though 
accepted)  if  it  be  not  approved  within  fourteen  days  after  the 
conchision  of  the  public  examination,  Sect.  20. 

7.  If,  after  the  acceptance  and  approval  of  the  composition  or 
scheme  imder  Sect.  23,  default  is  made  in  paj-ment,  or  if  it 
cannot  proceed  without  injustice,  etc.,  Sul>-s.  3. 

8.  Where  the  property  is  not  likely  to  exceed  in  value  300/., 
an  order  for  administration  having  the  effect  of  bankniptcy  maj' 
(but  not  necessarily)  be  miide,  Sect.  121. 

9.  Where  judgment  is  obtained  in  a  County  Court  and  the 
'                 debtor  is  unable  to  pay  forthwith,  and  his  whole  indebtedness 

does  not  exceed  50/.  inclusive,  an  administration  order  may  Ik? 
made,  and  the  effect  is  to  limit  the  remedy  against  the  person 
and  property  of  the  debtor,  but  without  actual  bankruptcy. 

10.  Where  the  estate  of  a  deceiwed  is  insolvent,  an  order 
may  be  made  at  the  instance  of  any  creditor  who  might  have 
I)etitioned  against  him  for  adjudication  if  living,  but  not  until 
a  month  after  the  grant  of  probate  or  letters  of  administnition 
with  certain  exceptions. 

When  ftdjurli-        Adjudication  in  bankniptcy  may  be  annulled  in  the  following 

cation  can  be     events  :— 
annalled. 

1.  At  any   time   after    adjudication    by   special    resolution 

accepting  a  composition  or  scheme,  and  upon  approval  by  the 
Court  of  the  terms  thereof,  see  Sect.  23,  Sub-s.  2. 

2.  Where,  in  the  opinion  of  the  Court,  the  debtor  ought  not 
to  have  been  adjudged  bankrupt,  and  on  the  application  of  any 
person  intrrestedy  Sect.  35,  Sub-s.  1. 

3.  Where  it  is  proved  that  the  debts  of  the  bankrupt  have 
been  paid  in  full,  and  on  the  application  of  any  jyerson  inferexte(f. 
Sect.  35,  Sub-s.  2. 

A  receiving  order  may  also  be  anmdled : — 
WhenreceiTing      1-  Where   it   appears  that  a  majority  of  the  creditors  hi 
order  can  be     number  and  value  are  resident  in  Scotland  or  in  Ireland,  or 
annulled.         ^^^^  ^j^^  debtor's  effects  ought  to  be  distributed  according  to 
the  Scotch Jor  Irish  laws.  Sect.  14. 

It  is  presumed  that  inasmuch  as  the  receiving  order  under 
this  Act  has  for  most  purposes  been  substituted  for  adjudicji- 


(c)  Ex  parte  JHmond  re  WUliams,       Bank.    87  ;    Ex   parte  Bennett 
L.  R.  5  Ch.  748  ;  Ex  paHe  Walton       Ward,  16  Ch.  D.  641. 


>r 


re  Uando,  L.  R.  10  Ch.  215  ;  44  L.  J. 
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tion,  that  the  Court,  having  once  required  the  formalities  pre-  |  20. 
scribed  by  the  Act  to  have  been  proved,  in  order  to  obtain  the 
receiving  order,  the  adjudication,  whether  by  the  motion  of 
the  Court,  or  at  the  instance  of  the  creditor,  will  be  purely 
formal,  and  under  this  Act  will  not  be  limited  as  regards  time 
by  the  act  of  bankruptcy  or  the  petitioning  creditor's  debt  (d). 

Even  where  the  Court  has  a  discretion  it  is  submitted  that 
there  can  be  adjudication  without  any  ftirther  proofs,  either  of 
the  debt  of  the  petitioning  creditor  (if  a  petition  is  even  in 
such  a  case  necessary,  or  of  the  act  of  bankruptcy)  (e).  Nor 
will  the  debtor  be  then  at  liberty  to  dispute  any  of  the  facts 
upon  which  the  receiving  order  was  granted  under  Sect.  7. 
But  a  person  aggrieved  hy  the  order  of  adjudication  may  it  is 
submitted  appeal  (Sect.  104,  sul)-s.  2).  A  registrar  can  adjudi- 
cate (Sect.  99,  sub-s.  2  (a) ). 

Upon  adjudication  the  property  of  the  debtor  becomes  vested 
in  the  trustee  (see  Sect.  21  as  to  his  appointment).  The 
creditors  will  thereafter  be  restrained  from  having  any  remedy 
against  the  person  or  property  of  the  debtor. 

Notice  of  Adjudication, 

The  adjudication  is  to  be  advertised  as  directed,  and  the  Evidence  of 
date  of  the  order  of  adjudication,  for  the  purposes  of  the  Act,  «^J»<iica<'io"- 
is  to  be  the  date  of  the  adjudication. 

A  copy  of  the  Ijondon  Gazette  containing  any  notice  inserted 
therein  is  evidence  of  the  facts  stated  therein,  and  its  produc- 
tion will  be  conclusive  evidence  in  all  legal  proceedings  of  the 
adjudication  having  been  duly  made  and  of  its  date  (Sect. 
132). 

Where  an  adjudication  was  WTongfully  obtained,  the  debtor 
was  held  not  bound  by  the  notice  in  t\ie  Gazette  {f).  The 
Gazette  is  only  evidence  to  establish  the  validity  of  the  pro- 
ceedings {g), 

(rf)  Ex   parte   Marland,    iupra  ;  Ex  parte  Learoyd  re  Fotddi,  10  Ch. 

and  Ex  parte  Charlton,  supra.  D.  8 ;  48  L.  J.  Bank.  17  ;  Jtevell  y. 

{e)  Ex  parU  Claxton  re  Claxton,  Blake,  L.   R.  8  C.  P.  533  ;  42  L.  J. 

L.  R.   7  Ch.   632;  41  L.  J.   Bank.  C.V.IQH  ;  Ex  parte  Ditt(m  re  Woods, 

56;  Ex  parte  McOuUoek  re  McCuU  11  Ch.  D.  56  ;  ExparU  Ellis,  2  Ch. 

loch,  14  Ch.  D.  716.  D.  797  ;  Ex  parte  Sadler,  48  L.   J. 

(/)  Ex  parte  Lindsay  it  Lindsay,  Bank.  43  ;  Ex  parte  Mason,  14  Ch. 

L.  R.  19  Eq.  62  ;  44  L.  J.  Bank.  5  ;  D.  71 ;  49  L.  J.  Bank.  5^, 
31  L.  T.   416;    but  see  Ex   parte  (g)  Ex  parte  Geisel  re  Stangcr^  81 

French  re  Trim,  52  L.  J^  Oh.  48 ;  W.  B.  264; 

HI 
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§  21« 21,  (1.)  Where  a  debtor  is  adjudged  bankrupt,  or  the 

Appointment    creditors  have  resolved  that  he  be  adjudged  bankrupt,  the 
*""    •       creditors  may,  by  ordinary  resolution,  appoint  some  fit 

Bankruptcy 

Act,  1869,       person,  whether  a  creditor  or  not,  to  fill  the  office  of 
S8.  H,  1/,  18.  |;^.us|;gg  q{  f]^Q  property  of  the  bankrupt;  or  they  may 

resolve  to  leave  his  appointment  to  the  committee  of  in- 
spection hereinafter  mentioned. 

(2.)  The  person  so  appointed  shall  give  security  in 
manner  prescribed  to  the  satisfaction  of  the  Board  of 
Trade,  and  the  Board,  if  satisfied  with  the  security,  shall 
certify  that  his  appointment  has  been  duly  made,  imless 
they  object  to  the  appointment  on  the  ground  that  it  has 
not  been  made  in  good  faith  by  a  majority  in  value  of  the 
creditors  voting,  or  that  the  peraon  appointed  is  not  fit  to 
act  as  trustee,  or  that  his  connexion  with  or  relation  to 
the  bankrupt  or  his  estate  or  any  particular  creditor 
makes  it  difficult  for  him  to  act  with  impartiality  in  the 
interests  of  the  creditors  generally. 

(3.)  Provided  that  where  the  Board  make  any  such 
objection  they  shall,  if  so  requested  by  a  majority  in 
value  of  the  creditors,  notify  the  objection  to  the  High 
Court,  and  thereupon  the  High  Com*t  may  decide  on  its 
validity. 

(4.)  The  appointment  of  a  trustee  shall  take  effect  as 
from  the  date  of  the  certificate. 

(6.)  The  official  receiver  shall  not,  save  as  by  this  Act 
provided,  be  the  trustee  of  the  bankrupt's  property. 

(6.)  If  a  trustee  is  not  appointed  by  the  creditors  within 
four  weeks  from  the  date  of  the  adjudication,  or,  in  the 
event  of  negotiations  for  a  composition  or  scheme  being 
pending  at  the  expiration  of  those  four  weeks,  then  within 
seven  days  from  the  close  of  those  negotiations  by  the 
refusal  of  the  creditors  to  accept,  or  of  the  Court  to 
approve,  the  composition  or  scheme,  the  official  receiver 
shall  report  the  matter  to  the  Boivrd  of  Trade,  and  there- 
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upon  the  Board  of  Trade  shall  appoint  some  fit  person  to       I  21. 
be  trustee  of  the  bankrupt's  property,  and  shall  ceiiify 
the  appointment. 

(7.)  Provided  that  the  creditors  or  the  committee  of  in- 
spection (if  so  authorised  by  resolution  of  the  creditors) 
may,  at  any  subsequent  time,  if  they  think  fit,  appoint  a 
trustee,  and  on  the  appointment  being  made  and  certified 
the  person  appointed  shall  become  trustee  in  the  place 
of  the  person  appointed  by  the  Board  of  Trade. 

(8.)  When  a  debtor  is  adjudged  bankrupt  after  the  first 
meeting  of  creditors  has  been  held,  and  a  trustee  has  not 
been  appointed  prior  to  the  adjudication,  the  official  re- 
ceiver shall  forthwith  summon  a  meeting  of  creditors  for 
the  purpose  of  appointing  a  trustee. 

Where  a  Debtor  is  adjudged  Batikrupt,  dtc. 

Where  abjudication  takes  place,  it  will  be  necessary,  under  Appointment 
Bub-8.  8  of  this  section,  to  convene  a  meeting  for  the  purpose     *""**•• 
of  appointing  a  trustee. 

It  is  not  clem*  what  the  meaning  of  sub-section  8  is  when  it 
refers  to  a  trustee  not  having  been  appointed  prior  to  adjudica- 
tion, for  it  would  seem  that  such  appointment  (except  in  the 
case  of  a  trustee  to  pay  a  composition),  under  sub-s.  12  of 
Sect.  18,  cannot  be  made  till  after  adjudication. 

But  where  the  creditors  resolve  that  the  debtor  be  adjudged 
bankrupt,  they  may,  it  seems,  at  the  same  meeting  where  such 
resolution  is  arrived  at,  appoint  by  ordinary  resolution  (A)  a 
trustee. 

Such  appointment,  it  seems,  may  take  place  either  at  the 
finst  meeting  or  any  adjournment  thereof,  and  notwithstanding 
adjudication  has  only  then  been  resolved  upon.     (See  Sect.  15 
and  notes,  and  Schedule  1,  as  to  the   first   and   subsequent 
meetings.) 

The  following  rules  in  Schedule  1,  in  addition  to  those  as  to 
proofs,  are  of  such  importance  as  it  is  thought  warrants  their 
being  given  here  in  extenso, 

(h)  See  definition,  s.  168. 

M  2 
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Voting  powers 
of  creditors. 


R.  15.  "A  creditor  may  vote  either  in  person  or  by  proxy. 

R.  16.  "  Every  instrument  of  proxy  shall  be  in  the  prescribed 
form,  and  shall  be  issued  by  the  official  receiver,  or,  after  the  appoint- 
went  of  a  trusts  hy  the  trustee,  and  every  insertion  therein  shall  be  in 
the  handwriting  of  the  person  giving  the  proxy. 

R.  17.  "A  creditor  may  give  a  general  proxy  to  his  manager  or  clerk, 
or  any  other  person  in  his  regular  employment  In  such  case  the 
instrument  of  proxy  shall  state  the  relation  in  which  the  person  to 
act  thereunder  stands  to  the  creditor." 

R.  18.  "A  creditor  may  give  a  special  proxy  to  any  person  to  vote 
at  any  specified  meeting  or  adjournment  thereof,  for  or  against  any 
specific  resolution,  or  for  or  against  any  specified  person  as  trustee, 
or  member  of  a  committee  of  inspection." 

R.  19.  "A  proxy  shall  not  be  used  unless  it  is  deposited  with  the 
official  receiver  or  trustee  before  the  meeting  at  which  it  is  to  be 
used." 

R.  20.  "When  it  appears  to  the  satisfiBwtion  of  the  Court  that  any 
solicitation  has  been  used  by  or  on  behalf  of  a  trustee  or  receiver  in 
obtaining  proxies,  or  in  procuring  the  trusteeship  or  receivership, 
except  by  the  direction  of  a  meeting  of  creditors,  the  Court  shall  have 
power,  if  it  think  fit,  to  order  that  no  remuneration  shall  be  allowed 
to  the  person  by  whom  or  on  whose  behalf  such  solicitation  may  have 
been  exercised  notwithstanding  any  resolution  of  the  committee  of 
inspection  or  of  the  creditors  to  the  contrary  "  (i). 

R.  21.  "A  creditor  may  appoint  the  official  receiver  of  the  debtor's 
estate  to  act  in  manner  prescribed  as  his  general  or  special 
proxy  "  {k). 

K  23.  "  A  meeting  shall  not  be  competent  to  act  for  any  purpose 
except  the  election  of  a  chairman,  the  proving  of  debts,  and  the  ad- 
journment of  the  meeting,  unless  there  are  present,  or  lepresejited 
thereat,  at  least  three  creditors,  or  all  the  creditors  if  their  munber 
does  not  exceed  three  **  (Z). 

R.  25.  "  The  chairman  of  every  meeting  shall  cause  minutes  of  the 
proceedings  at  the  meeting  to  be  drawn  up,  and  fairly  entered  in  a 


(f )  It  is  submitted  it  would  hAvo 
been  more  consistent  if  the  penalty 
had  been  to  declare  the  office  void 
altogether,  as  it  would  scarcely  be 
equitable  to  continue  the  trustee  in 
his  office,  but  without  remuneration 
when  during  the  period  of  his  trustee- 
ship the  fact  was  known  to  the  credi- 
tors of  the  solicitation. 

{k)  Where  the  creditor  is  unable 
either  himself  or  by  his  manager  or 
agent  to  attend,  the  best  course  will 
be  in  all  cases  to  appoint  the  official 
receiver  the  proxy,  whoeTer  it  may 
b€  intended  to  appoint  a  trustee< 


(/)  Under  the  Act  of  1869,  the 
Court  had,  in  the  absence  of  the 
specified  quorum  and  inter  o/io,  power 
to  annul  the  bankruptcy,  see  s.  84  o£ 
1869  Act,  and  rr.  98,  94  ;  unless  it 
was  deemed  expedient  for  the  Registrar 
as  trustee  to  continue  the  bank- 
ruptcy ;  but  under  this  Act,  if  a 
trustee  be  not  appointed,  the  Board 
of  Trade  has  power  to  appoint  such 
trustee,  and  the  creditors  may  after- 
wards appoint  their  trustee.  See 
r.  24  for  adjournment,  and  r.  26  as 
to  voting  in  proxies  own  interest. 
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book  kept  for  that  purpose,  and  the  minutes  shall  be  signed  by  liim        |  21. 
or  by  the  chairman  of  the  next  ensuing  meeting." 

The  schedules  to  the  Act  are  to  be  construed  and  to  have 
effect  as  part  of  the  Act  itself.     (See  Sect.  168,  sub-s.  2.) 

WTiether  a  Creditor  or  not 

Any  fit  person  may  be  appointed,  but  the  Board  of  Trade  Who  may  be 
has  not  only  power  under  this  section  to  veto  the  appointment  *''"**«®' 
of  trustee  when  such  appointment  "  has  not  been  made  in  good 
faith,"  but  also  where  the  Board  thinks  that  such  person  "  is 
not  fit  to  act  as  trustee,  or  that  his  connexion  with,  or  relation 
to  the  bankrupt  or  his  estate,  or  any  particular  creditor,  makes 
it  difficult  for  him  to  act  with  impartiality  in  the  interests  of 
the  creditors  generally  "  (m) ;  but  the  High  Court  itself  is  the 
Court  of  final  appeal  in  any  question  arising  upon  such  appoint- 
ment and  objection  on  the  part  of  the  Board  of  Tnide,  if  a 
majority  in  value  of  the  creditors  desire  it  (n). 

Probably  the  choice  of  the  creditors  will  not  be  interfered 
with,  except  it  is  manifest  that  some  clear  injustice  will  be  the 
result,  or  a  conflict  of  interest  will  arise  from  the  appointment. 

The  mere  fact  that  a  creditor  had  been  prevented  from  voting 
on  the  appointment  of  trustee  by  an  improper  (but  not  fraudu- 
lent) rejection  of  his  proof,  was  held,  under  the  Act  of  1869, 
not  to  be  a  ground  for  vacating  the  appointment  (o). 


Or  may  resolve  to  laave  his  appointment  to  the  Committee^  <L'c, 

As  to  the  appointment  of  the  committee  of  inspection,  see 
Sect  22. 

From  the  use  of  these  words  and  the  language  of  sub-s.  7,  it 
seems  that  the  creditors  may,  by  resolution,  specifically  autho- 
rise the  committee  of  inspection  to  appoint,  at  a  subsequent 
time,  a  trustee,  who  will  then,  upon  such  appointment,  super- 


(m)  See  sub-s.  2. 

(n)  See  sub-s.  3.  It  remains  to  be 
seen  whether  creditors  will  avail 
themselTes  of  their  undoubted  right 
to  administer  the  estates  of  their 
debtors,  or  whether  as  under  the  Act 
of  1869,  they  will  as  a  rule  delegate 
such  administration  to  the  profeisional 


trustee. 

(o)  Ex  parte  Kimbtr  re  Thrift,  11 
Cb.  D.  869  ;  overruling  Ex  parte 
Crowther  re  Harriton,  24  L.  T.  o30  ; 
and  see  as  to  the  trustee's  right  to 
apply  to  set  aside  resolutions  passed  in 
the  interest  of  the  debtor.  Ex  parte 
Coekt  re  Poole,  21  Ch.  D.  0.  A  397. 
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sede  the  interim  trustee  appointed,  in  default  of  an  express 
appointment,  by  the  Board  of  Trade.  The  object  seems  to  be, 
that  the  creditors  should  not  be  forced  or  driven  to  appoint  a 
trustee  immediately  upon  adjudication,  but  may  leave  it  over 
for  future  consideration ;  and  there  was  a  similar  provision  in 
the  Act  of  1869. 

Until  the  trustee  is  appointed,  the  official  receiver  is  to  be 
the  trustee  of  the  property  of  the  debtor,  and  on  the  appoint- 
ment of  a  trustee  the  property  will  then  vest  in  the  trustee. 


Security  to  the  satis/action  of  tlie  Board  of  Trade, 

As  to  security.  Under  the  Act  of  1869  the  security  was  prescribed  by  the 
creditors,  and  the  conjoint  effect  of  Rule  106  and  Sect.  14,  sub- 
sect.  2,  of  that  Act  was,  that  security  was  rarely  required  of 
the  trustees,  the  former  Rule  having  neutralized  the  provision 
of  the  Act  as  to  security. 

The  present  Act  seems  to  contemplate  a  space  of  time 
between  the  appointment  and  the  certificate  thereof,  to  enable 
the  Board  of  Trade  to  exercise  its  judgment  upon  the  appoint- 
ment, and  to  determine  the  security  but  the  estate  vests  upon 
adjudication.  Probably,  in  practice,  the  official  receiver  wiU  be, 
for  this  purpose,  the  officer  of  the  Board  of  Trade  and  the  ex- 
ponent of  its  views,  subject  to  appeal  to  the  Board  itself. 


Certificate 
evidence  of 
Testing. 


Official  re- 
ceiver dis- 
qualified. 


Certify  his  Appointment. 

The  appointment  of  a  tnistee  takes  effect  from  the  date  of 
the  certificate,  and  such  certificate  becomes,  when  granted,  con- 
clusive evidence  of  the  appointment  of  the  trustee ;  and  the 
certificate  of  appointment  of  a  trustee  for  all  purposes  of  any 
law  in  force  in  any  part  of  the  British  dominions  requiring 
registration,  enrolment,  or  recording  of  conveyances  or  assign- 
ments of  property,  is  to  be  deemed  to  be  a  conveyance  or 
assignment  of  property,  and  may  be  registered,  enrolled,  and 
recorded  accordingly  (^p). 

The  official  receiver  is,  by  express  enactment,  disqualified 
from  accepting  the  trusteeship,  save  where  the  Act  permits  him 
to  act  as  trustee,  and  he  is  the  tnistee  by  the  Act  of  the  estate 
of  a  deceased  insolvent  upon  the  order  for  administration  being 
made  under  Sect.  1 25,  sub-s.  5. 


(p)  S.  54,  sub-B.  4. 


ar^- 


"5» 


-1 
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liills  of  snlc, 
assignments, 


Secured 
creditors. 


18, 10.  proper  where  the  execution  is  levied  between  the  firet  meeting 
and  the  final  approval  of  the  composition  or  scheme  (7). 

So  likewise  will  the  same  doctrine  affect  securities  such  as 
bills  of  sale  and  transfers,  which  would  othen^'ise  be  void  as 
against  creditors  in  btrnkniptcy,  and  although  not  depending 
for  their  validity  upon  seizure,  where  such  transfers  are  in  law- 
valid  as  against  the  debtor  and  his  particular  assignees,  then 
they  will,  upon  the  approval  of  such  composition  or  scheme, 
continue  to  be  good  as  against  the  debtor  or  his  jissignees,  not- 
withstanding they  might  otherwise  have  been  voidable  at  tlie 
instance  of  the  trustee  if  bankruptcy  had  super^'ened  (r). 

A  secured  creditor  will  not  be  bound  by  the  estimate  which 
the  debtor  chooses  to  put  upon  the  security  in  his  statement, 
and  he  may  first  realize  his  security  and  then  claim  a  comp<Jsi- 
tion  upon  the  balance  unsatisfied  (/r). 


Kffcct  of  com- 
lK>8ition  or 
scheme. 


19.  Notwithstanding  the  acceptance  and  approval  of  a 
composition  or  scheme,  such  composition  or  scheme  shall 
not  be  binding  on  any  creditor  so  fur  as  regards  a  debt  or 
liability  from  which,  under  the  provisions  of  this  Act,  the 
debtor  would  not  be  discliai'ged  by  an  order  of  discharge  in 
bankruptcy,  unless  the  creditor  assents  to  the  composi- 
tion or  scheme. 


The  general  effect  of  this  section  has  iUready  been  noted,  sec 
Sect.  18,  and  see  Sect.  30  as  to  debts  contracted  by  fraud. 

Where  a  creditor  was  not  originally  bound,  he  might  waive 
his  right  and  come  in  before  the  resolutions  were  registered, 
prove  his  debt  and  receive  his  composition  (<),  or  he  might  waive 
such  right  by  retaining  a  benefit  under  the  resolution  (m). 

The  rule  was  that  unless  the  action  wiis  begun  before  the 
commencement  of  the  proceedings  under  a  liquidation,  it  could 


(5)  Ex  parte  McLaren^  Biqyra, 
(r)  Sec  Ex  parte  Bayly  re  Hart,  15 
Ch.  D.  223. 

{$)  Ex  parte  Bestwick  re  Best* 
mch,  2  Cb.  D.  485  ;  45  L.  J.  Bank. 
148  ;  34  L.  T.  784.  See  as  to 
a  security  acquired  by  a  joint  pledge 
of  property  of  which  the  pledgers 
were  as  tenants  in  common  sei^arately 


entitled,  Coiddery  v.  Barirmn^  19 
Ch.  D.  394. 

{t)  Ex  parte  Lacey  re  Lacey,  16  Ch. 
D.  131 ;  50  L.  J.  Ch.  207 ;  see  also 
BiraJaur  v.  Brown,  L.  R.  3  App. 
Ca.  672 ;  47  L.  J.  H.  L.  729. 

(»0  Leicis  V.  Leonard^  5  Ex.  D. 
16.5. 
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members    present    at    a    meeting,    but    shall    not    act      1 8^* 

unless  a  majority  of  the  comifiittee  are  present  at  the 
meeting. 

(4.)  Any  member  of  the  committee  may  resign  his 
office  by  notice  in  writing  signed  by  him,  and  delivered 
to  the  trustee. 

(5.)  If  a  member  of  the  committee  becomes  bankrupt, 
or  compounds  or  arranges  with  his  creditors,  or  is  absent 
from  five  consecutive  meetings  of  the  committee,  his  office 
shall  thereupon  become  vacant. 

(6.)  Any  member  of  the  committee  may  be  removed  by 
an  ordinary  resolution  at  any  meeting  of  creditors  of 
which  seven  days'  notice  has  been  given,  stating  the  object 
of  the  meeting. 

(7.)  On  a  vacancy  occurring  in  the  office  of  a  member 
of  the  committee,  the  trustee  shall  forthwith  summon 
a  meeting  of  creditors  for  the  purpose  of  filling  the 
vacancy,  and  the  meeting  may,  by  resolution,  appoint 
another  creditor  or  other  person  eligible  as  above  to  fill 
the  vacancy. 

(8.)  The  continuing  members  of  the  committee,  pro- 
vided there  be  not  less  than  two  such  continuing  members, 
may  act  notwithstanding  any  vacancy  in  their  hody ;  and 
where  the  number  of  members  of  the  committee  of  in- 
spection is  for  the  time  being  less  than  five,  the 
creditors  may  increase  that  number  so  that  it  do  not 
exceed  five. 

(9.)  If  there  be  no  committee  of  inspection,  any  act 
or  thing  or  any  direction  or  permission  by  this  Act 
authorised  or  required  to  be  done  or  given  by  the  com- 
mittee may  be  done  or  given  by  the  Board  of  Trade  on 
the  application  of  the  trustee. 
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22. 


By  Resolution. 

This  means  an  "  ordinary  resolution,"  or  a  majority  in  value 
of  the  creditor  present,  personally,  or  by  proxy  at  the  meeting, 
and  voting  on  the  resolution.     See  Sect.  168. 


FanctioDS  of 
committee 


Bankruptcy. 


Control  of 
trnstee. 


Wivo  may  be  of  the  Committee  ? 

Either  a  creditor  himself  who  has  proved  (and  is  present 
qualified  to  vote  («)  ),  or  the  holders  of  general  proxies  or 
powers  of  attorney  from  creditors  qualified  to  vote,  may  be 
nominated. 

The  function  of  the  committee  is  to  superintend  the  adminis- 
tration of  the  estate,  but  the  directions  of  the  creditors  at  a 
general  meeting  will  override  the  directions  given  by  the  com- 
mittee (Sect.  89,  sub-a.  1) ;  and  when  there  is  no  committee,  the 
sanction  of  the  Board  of  Trade  must  be  had  for  such  matters  as 
require  the  permission  of  the  committee. 

The  bankruptcy  of,  or  compounding  by,  a  member  of  the 
committee,  now  vacates  his  office,  or  if  he  is  absent  from  five 
consecutive  meetings. 

Certain  general  powers  are  given  to  the  trustee  which  he 
may  exercise  without  special  sanction ;  but  under  Sect.  57  he 
must  have  the  special  sanction  of  the  committee  (t)  to  do  the 
specific  thing  authorised  to  be  done  by  that  section. 

The  mere  sanction  of  the  committee  will  not  protect  the 
trustee  against  the  consequences  of  his  unlawful  acts. 

It  is  not  obligatory  on  the  creditors  to  appoint  a  committee, 
and  where  there  is  no  committee  the  Board  of  Trade  may 
sanction  the  acts  of  the  trustee. 

Under  Sect.  20  of  the  1869  Act,  the  committee  determined 
whether  any  or  what  dividends  should  be  paid,  but  it  seems  in 
this  respect  the  trustee  must  to  some  extent  act  on  his  own 
responsibility,  the  audit  of  his  accounts  being  now  within  the 
province  of  the  Board  of  Trade  (see  Sect.  78) ;  but  with  respect 
to  dividends,  regard  must  be  had  to  Sect.  58,  as  to  the  time 
of  distribution,  and  also  the  provisions  as  to  the  control  of 
the  trustee  by  the  committee  under  Sect,  89. 


(<)  It  may  be  doubted  whether  a 
creditor  who  has  only  proved  a  provable 
debt^which  is  admitted  can  be  deemed 
"qualified  to  vote,'*  and  whether  he 


shonld  not  be  present  or  represented 
before  he  is  so  qualified. 
(0  See  notes  to  that  section. 
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If  it  is  desired  to  appoint  the  bankrupt  to  manage  the  busi-   i§  22,  28. 
nesB  or  estate,  the  permission  of  the  committee  must  be  ob- 
tained.    (Sect.  64.) 

The  Court  had  power,  under  Sect.  20  of  the  1869  Act,  to 
order  the  trustee  to  disregard  the  mala  fidt  resolutions  of  the 
creditors  («). 

23.    (1.)  Where  a  debtor  is  adjudged  bankrupt  the  Power  to 
creditors  may,  if  they  think  fit,  at  any  time  after  the  ad-  gjtion  or 
judication,  by  special  resolution,  resolve  to  entertain  a  J^^^k'^p^y'^ 
proposal  for  a  composition  in  satisfaction  of  the  debts  adjudication. 
due  to  them  under  the  bankruptcy,  or  for  a  scheme  of  ^"^Jggg^^ 
arrangement  of  the   bankrupt's  affairs ;  and  thereupon  »•  28. 
the  same  proceedings  shall  be  taken  and  the  same  con- 
sequences shall  ensue  as  in  the  case  of  a  composition  or 
scheme  accepted  before  adjudication. 

(2.)  If  the  Court  approves  the  composition  or  scheme 
it  may  make  an  order  annulling  tlie  bankruptcy  and  vest- 
ing the  property  of  the  bankrupt  in  him  or  in  such  other 
person  as  the  Court  may  appoint,  on  such  terms,  and 
subject  to  such  conditions,  if  any,  as  the  Court  may 
declare. 

(8.)  If  default  is  made  in  payment  of  any  instalment 
due  in  pursuance  of  the  comx)osition  or  scheme,  or  if  it 
appears  to  the  Court  that  the  composition  or  scheme 
cannot  proceed  without  injustice  or  undue  delay,  or  that 
the  approval  of  the  Court  was  obtained  by  fraud,  the 
Court  may,  if  it  thinks  fit,  on  application  by  any  person 
interested,  adjudge  the  debtor  bankrupt,  and  annul  the 
composition  or  scheme,  but  without  prejudice  to  the 
validity  of  any  sale,  disposition,  or  payment  duly  made, 
or  thing  duly  done,  under  or  in  pursuance  of  the  com- 
position or  scheme.  Where  a  debtor  is  adjudged  bank- 
rupt under  this  sub-section,  all  debts,  provable  in  other 

(«}  ExpcLTte  Poole  re  Cock»,  21  Ch.  D.  397  ;  31  W.  R.  105. 
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^  ^^*       respects,  which  have  been  contracted  before  the  date  of 
such  adjudication  shall  be  provable  in  the  bankruptcy. 

With  some  niodification  this  section  re-enacts  Sect.  28  of  the 
Act  of  1869,  and  the  creditors  may,  after  adjudication,  enter- 
tain a  proposal  for  a  composition  or  a  scheme  of  arrangement. 

By  Special  Resolution, 

Voting.  The  proposal  may  be  entertained  at  a  duly  convened  meet- 

ing (x)  by  resolution  of  a  majority  in  number  and  three-fourths 
in  value  of  the  creditors  present,  personally  or  by  proxy,  and 
voting  on  the  resolution.  When  such  proposal  is  ** entertained" 
it  seems  that  the  subsequent  proceedings,  which  will  include 
the  subsequent  meeting  and  resolution,  as  in  the  case  of  a  com- 
position under  Sect.  18,  as  well  as  the  necessity  for  approval 
by  the  Court,  will  then  be  exactly  the  same  as  under  Sect.  18, 
and  sec  notes  to  that  section. 

Vesting  of  the       It  may  be  noticed  that  under  Sect.  18  no  order  of  annulment 

proviU^'^*^  is  required,  inasmuch  as  there  has  only  been  a  "receiving 
order "  and  no  bankruptcy ;  but  under  this  section  the  Court 
may  make  an  order  annidUng  the  bankruptcy,  and  vesting  the 
property  of  the  bankrupt  in  him,  or  in  such  other  person  as  the 
Court  may  appoint.  Under  Sect.  81  of  the  Act  of  1869,  express 
provision  was  made  upon  annulment  of  a  bankruptcy,  that  the 
property  of  the  bankrupt  should  vest  in  such  person  as  the 
Court  might  appoint,  or,  in  default  of  any  such  appointment, 
revert  to  the  bankrupt  for  all  Jus  estate  or  interest  therein  upon  such 
terms  and  subject  to  sucJi  conditions^  if  any,  as  the  Court  might 
declare  by  order.  The  result  was  that  Sect.  81  was  read  with  Sect 
28,  although  only  a  composition  might  have  been  accepted,  and 

Crew  v.  Terry,  in  Crete  v.  Terry  and  others  {y\  upon  the  constniction  of  the 
words  of  Sect.  81  and  Sect.  28,  it  was  held  by  Denman,  J.,  that 
the  property  in  the  debtor^s  goods  reverted  to  him  upon  the 
annulment  of  the  bankruptcy,  and  that  an  execution  creditor 
who  by  the  express  terms  of  the  resolution  was  not  bound,  not 

{x)  See  Scked.  1,  r.  6,  as  to  con-  directed  by  the  Court  or  requested  in 

vening   meeting.     The   trustee,    or  writing  by  one-fourth  in  ralue  of  the 

where  no  trustee,  the  official  receiver  creditors  ;  i&.,  r.  5. 
will    summon    meeting,    and    when  {y)  2  C.  P.  D.  403« 
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haying  assented  to  the  composition  or  proved  his  debt  (7),  was  §  23. 
entitled,  upon  such  annulment  to  re-enter  and  take  the  goods, 
and  relying  upon  the  language  of  Cockbum,  C.J.,  in  Bailey  v. 
John9on{a\  which  also  was  decided  imder  Sect.  81.  But 
Sect.  35  of  this  Act  (which  incorporates  a  part  of  Sect.  81),  has 
limited  the  effect  of  the  annulment  strictly  to  cases  under  that 
section,  that  is  to  say,  where  (1)  in  the  opinion  of  the  Court  a  debtor 
ought  not  to  have  been  adjudged  bankrupt ;  (2)  or  where  it  is 
proved  to  the  satisfaction  of  the  Court  that  the  debts  of  the 
bankrupt  have  been  paid  in  full.  At  the  same  time  subject.  2 
of  this  section  has  omitted  the  words  constituting  the  ratio 
deeedendi  in  Crew  v.  Terry,  viz.,  "  in  default  of  any^  such 
appointment  revert,  <kc."  And  likewise  the  words  used  in 
this  section  "  vesting  the  property  in  him  or  in  such  other 
person,  as  the  Court  may  appoint,"  did  not  in  terms  find  a 
place  either  in  Sect.  81  or  Sect.  28  of  the  1869  Act.  It  is, 
therefore,  to  be  inferred,  it  is  submitted,  that  the  word  "  may," 
where  it  occurs  in  sub-s.  2,  should  be  read  as  "  must,"  when  the 
resolution  is  once  approved,  and  that  in  all  cases  under  this 
I  section  the  Court  will  declare  by  its  order,  and  as  a  necessary 

result  of  such  annulment,  in  whom  the.  estate  vests  and  the 
conditions  and  terms  of  such  vesting,  and  so  as  then  and  there 
to  determine  the  rights  and  liabilities  of  third  persons  and  of 
the  bankrupt. 

If  the  bankruptcy  should  be  annulled  and  yet  the  estate  be 
vested  in  a  trustee  by  the  resolution  of  the  creditors,  it  would 
seem  that  the  old  law  will  apply,  and  that  the  bankruptcy 
having  only  been  superseded,  the  Court  will  still,  as  was  held 
in  Re  Chidley  re  Lennard{b),  retain  jurisdiction  over  an  execution  J^e  Chidley, 
creditor  so  as  to  prevent  his  seizing  the  property,  which  will  vest 
either  in  the  trustee,  if  one  is  named,  or  such  other  person  as  is 
named,  discharged  from  executions,  and  such  claims  as  would  bo 
barred  in  bankruptcy,  and  the  creditors  have  an  equitable  right 
to  the  estate  freed  from  such  executions  and  claims  (c). 

As  to  the  rights  of  the  bankrupt  in  respect  of  after-acquired  After-acquired 
property  where  there  is  no  discharge,  or  close  of  the  bank-  P^^P^^y' 

(z)  The  reflolation  was  to  accept  J.  Q.  B.  623. 
**  5t.  in  the  £  upon  the  debts  preyed  {e)  See  also  North  £<u(ern  Rail- 

and  admitted  in  the  bankruptcy."  way  Co,  v.  Spark,  37  L.  T.   143  ; 

(o)  L.  E.  7  Bx.  268,  at  p.  265.  ExparU  Jtuudl  re  Winn,  2  Ch.  D. 

(6)  1  Ch.  D.  177  ;  45  L.  J.  Bank.  424 ;  WeH  v.  Baker,  1  Ex.  D.  44, 
49  ;  and  see  Dunn  v.  Wyman,  51  L. 
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123. 


Annulment. 


Application  of 
Part  III. 


Who  are 
bound. 


ruptcy,  or  annulment,  see  notes  to  Sect.  18  (d).  Probably 
also  the  terms  of  the  order  will  now  prevent  any  question 
arising  as  to  the  rights  of  the  bankrupt  and  the  trustee,  and  it 
is  submitted  that,  as  upon  unconditional  approval  under  Sect.  18 
the  effect  is,  it  seems,  tantamount  to  a  discharge,  so  also  by 
the  application  of  Sect.  18  to  this  section  that  such  approval 
when  granted  will  now,  as  one  of  the  consequences  (which  it 
formerly,  under  Sect.  28,  had  not),  be  equivalent  to  a  dis- 
charge. 

This  section  has  not  recognised  the  claims  of  the  creditors 
aa  did  Sect.  28,  to  make  annulment  a  condition,  but  seems 
rather  to  leave  it  in  the  discretion  of  the  Court  upon  its 
approving  of  the  composition  or  scheme. 

It  is  not  easy  to  say  what  effect  will  be  given  to  the  1 3th 
sub-sect,  of  Sect.  18,  which  of  course  will  constructively  apply 
to  this  section.     That  clause  runs  thus : — 

"  Part  III.  of  this  Act  shall,  so  far  as  the  nature  of  the  case 
and  the  terms  of  the  composition  or  scheme  admit,  apply 
thereto,  the  same  interpretation  being  given  to  the  words 
"  trustee,"  "  bankruptcy,"  "  bankrupt,"  and  "  order  of  adjudica- 
tion," as  in  the  last  preceding  section,"  but  under  siib-H,  12  of 
Sect.  18,  only  when  a  trustee  is  appointed  to  administer  the 
debtor^s  property  or  manage  his  business,  do  the  terms  "  bank- 
ruptcy," "bankrupt,"  and  "order  of  adjudication"  include 
respectively  a  composition  or  scheme  of  arrangement,  a  com- 
pounding or  arranging  debtor,  and  order  appproving  the 
composition  or  scheme. 

It  may  be  the  intention  is  that,  only  where  the  creditors,  as 
a  term  of  the  composition,  require  a  trustee  to  administer  the 
estate,  it  shall  be  taken  that  their  rights  are  preserved,  and 
that,  in  such  a  case,  the  order  of  the  Court  will  not  uncondi- 
tionally annul  the  bankruptcy,  but  vest  the  estate  in  such 
trustee  when  the  clauses  of  Part  III.  will  apply  (e). 

Another  consequence  of  the  approval  of  a  composition  under 
this  section  will  be  (as  under  Sect.  18)  to  bind  all  the  creditors 


(d)  See  also  Ex  parte  Tinker  re 
FranUy  ante ;  Re  Wainwriglit^  19 
Ch.  D.  140 ;  and  Ex  paHe  AUard,  16 
Ch.  D.  505.  Aa  to  the  rght  of  the 
bankrupt  after  annulment,  to  apply 
to  reduce  proof,  Ex  parte  Bacon  re 
B<ynd,   17  Ch.  D.    447  J    44   L.  T. 


834. 

(e)  And  see  Bailey  v.  Johnson, 
L.  R.  7  Ex.  263  ;  and  Be  Lennard 
re  Chidley,  1  Ch.  D.  177 ;  45  L.  J. 
Bank.- 49  ;  Crew  t.  Terry,  2  C.  P. 
D.  403 ;  and  see  Gilbey  r.  Jeffries,  52 
L.  J.  Q.  B.  116 ;  31  \V.  R,  381. 
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ft)  far  as  relates  to  any  debts  due  to  tl^em  from  tlie  debtor,  and   U  23,  24. 
provable  in  bankruptcy  (/).  ~~ 

The  composition  may  also  be  enforced  by  the  Court  on  the 
application  of  a  person  interested  {g). 


Default  in  Payment. 

Sub-sect.  3  of  this  section  differs  in  some  respects  from  sub-  Comparison  of 
sect  11  of  Sect.  18.  In  the  latter  case  the  Court  is  to  have  ^^'g^ctira!' 
evidence  that  the  composition,  &c.,  "cannot  proceed  without 
injustice  or  undue  delay/'  &c.,  whilst  no  evidence  seems  to  be 
necessary  under  this  section.  And  whilst,  under  Sect.  18,  for 
default  in  payment  or  in  consequence  of  ^Hegal  difficulties^^  or 
for  any  sufficient  cause  if  the  composition,  d^,,  cannot  proceed,  &o,, 
"  the  Court  may,  if  it  thinks  fit,"  on  the  application  of  "  any 
creditor/*  adjudge  the  debtor  bankrupt ;  under  this  section  only 
if  it  appears  to  the  Court,  inter  alia,  that  "  tlie  composition  or 
scfieme  cannot  proceed  without  injustice  or  undue  delay  "  the  Court 
may  on  application  by  any  ^^ person  interested^*  adjudge,  &c  (h). 

As  to  approving  a  composition  of  joint  debtors  when  one 
is  absent.  Sect.  105,  sub-sect.  6. 


Control  over  Pefson  and  Property  of  Debtor, 

24.  (1.)  Every  debtor  against  whom  a  receiving  order  Duties  of 
is   made  shall,  unless  prevented  by  sickness  or  other  dUcoTcry  and 
BuflScient  cause,  attend  the  first  meeting  of  his  creditors,  '«»l^^o'^  of 
and  shall  submit  to  such  examination  and  give  such  in-  Bankruptcy 
formation  as  the  meeting  may  require.  Act,^i869, 


(/)  See  s.  18,  snb-s.  (8),  sub-s.  1 
of  this  section,  and  will  bind  a  credi- 
tor thongh  he  has  not  proved  his 
debt ;  Rs  Orpen,  16  Ch.  D.  202  ;  50 
L.  J.  Ch.  25 ;  43  L.  T.  728 ;  and  see 
£x  parte  EnglehaH,  31  W.  E.  802. 

\g)  See  B.  18,  8ub-B.  10.  The 
mere  giving  of  bills  of  exchange 
without  actual  payment  does  not 
amount  to  a  discharge  of  the  origin&l 
debt,  Er$1cine  ▼.  Mordand,  10  Ir.  R. 
Ch.  D.  243. 

(A)  The  Court  has  no  jurisdiction 


to  enforce  the  payment  of  a  composi- 
tion by  a  surety  who  has  covenanted 
with  a  trustee  for  creditor  for  its 
payment,  £x  parte  MinihUa  re  Dale, 
L.  R.  20  Eq.   772 ;  44  L.  J.  Bank. 
119  ;  but  the  Court  could  order  the 
trustee  to  sue  a  surety.     Ex  parte 
Monkhouse  re  Dale,  I  Ch.  D.  287  ; 
and  see  as  to  securing  a  surety  for 
composition,   Ex  parte  Burrdl   re 
RoUnson,  1  Ch.   D.   537  ;  45  L.  J. 
Bank.  68. 
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§  84*  (2.)  He  shall  give  such  inventory  of  his  property,  such 

list  of  his  creditors  and  debtors,  and  of  the  debts  due  to 
and  from  them  respectively,  submit  to  such  examination 
in  respect  of  his  property  or  his  creditors,  attend  such 
other  meetings  of  his  creditors,  wait  at  such  times  on 
the  official  receiver,  special  manager,  or  trustee,  execute 
such  powers  of  attome}^  conveyances,  deeds,  and  in- 
struments, and  generally  do  all  such  acts  and  things  in 
relation  to  his  property  and  the  distribution  of  the  pro- 
ceeds amongst  his  creditors,  as  may  be  reasonably 
required  by  the  official  receiver,  special  manager,  or 
trustee,  or  may  be  prescribed  by  general  rules,  or  be 
directed  by  the  Court  by  any  special  order  or  orders 
made  in  reference  to  any  particular  case,  or  made  on  the 
occasion  of  any  special  application  by  the  official  receiver, 
special  manager,  trustee,  or  any  creditor  or  person 
interested. 

(8.)  He  shall,  if  adjudged  bankrupt,  aid,  to  the  utmost 
of  his  power,  in  the  realisation  of  his  property  and  the 
distribution  of  the  proceeds  among  his  creditors. 

(4.)  If  a  debtor  wilfully  fails  to  perform  the  duties 
imposed  on  him  by  this  section,  or  to  deliver  up  posses- 
sion of  any  part  of  his  property,  which  is  divisible  amongst 
his  creditors  under  this  Act,  and  which  is  for  the  time 
being  in  his  possession  or  under  his  control,  to  the 
official  receiver  or  to  the  trustee,  or  to  any  peraon 
authorised  by  the  Court  to  take  possession  of  it,  he  shall, 
in  addition  to  any  other  punishment  to  which  he  may  be 
subject,  be  guilty  of  a  contempt  of  Court,  and  may  be 
punished  accordingly. 


There  appears  to  be  a  statutory  obligation  imposed  upon  the 
bankrupt  to  attend  the  first  meeting ;  but  as  to  meetings  gener- 
ally, there  would  seem  to  be  no  such  necessity,  except  where  there 
is  a  request  that  he  should  so  attend  on  the  part  of  the  official 
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receiver,  special  manager,  or  trustee,  or  as  may  be  prescribed   gg  24  25. 
bj  the  general  rules  (see  sub-sect.  2).  

Contempt  of  Court » 

The  banki'upt  is  liable  to  prosecution   under  the  Debtors  Examination, 
Act,  1869,  Sect.  11,  if  he  does  not  deliver  up  possession  of  his  ^^•'  ^^  debtor, 
property,  and  independently  of  his  liability  to  such  prosecution, 
he  is  here  rendered  guilty,  for  such  matters  as  are  specified,  of 
a  contempt  of  Court,  and  liable  to  be  punished  (t). 

See  Sect.  69  as  to  the  duties  of  the  official  receiver  with 
respect  to  the  bankrupt's  conduct. 

The  registrars  have  no  power  to  commit  for  contempt  (Sect.  99). 

It  seems  the  official  receiver  has  no  power  to  examine  the 
debtor  upon  oath,  except  at  his  public  examination  or  under 
Sect.  27 ;  but  his  statement  may  be  taken  down  and  used  in 
evidence  against  him. 

The  special  manager,  when  appointed  under  Sect.  12,  in 
pursuance  of  the  delegation  of  the  receiver's  powers  and  func- 
tions, may  require  the  debtor's  aid  and  assistance. 

When  the  bankrupt  is  (as  he  may  become)  special  manager 
appointed  by  the  trustee  under  Sect.  64,  he  will  probably  still 
have  to  assist  the  trustee  within  the  meaning  of  this  section. 

26.  (1.)  The  Court  may,  by  warrant  addi-essed  to  any  Arrest  of 
constable  or  prescribed  oflScer   of  the   Court,   cause   a  certain  c?rcum- 
debtor  to  be  aiTested,  and  oxiy  books,  papers,  money,  and  8**dc«S' 
goods  in  his  possession  to  be  seized,  and  him  and  them  ^^  jg^^^ 
to  be  safely  kept  as  prescribed  until  such  time  as  the  ^  ®^- 

qo  jk  q^  Vipt 

Court  may  order  under  the  following  cii'cumstances :  c.  76. 

(a.)  If  after  a  bankruptcy  notice  has  been  issued  under 

this  Act,  or  after  presentation  of  a  bankruptcy' 

petition  by  or  against  him,  it  appears  to  the  Court 

that  there  is  probable  reason  for  believing  that  he 

(i)  Property  over  which  the  bank-  the  creditors  accept  a  compositioD, 

mpt  has  given  a  security,  though  void  the  Court  had  jurisdiction,  if  a  dissen- 

as  against  the  trustee,   is  not  his  tient  creditor  made  out  a  pn'm<S/acie 

property  within    the   Debtors   Act,  caseof  fraud  on  the  part  of  the  debtor, 

Reg,  T.  Cruu,  L.  E.  2  C.  C.  R.  105  ;  to  order  him  to  be  examined,  Expart^ 

48  L  J.  M.  C.  61.    Under  the  Act  Jones,  L.  R.  16  Eq.  386. 
»f  1869,  it  was  h«ld  that,  although 
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%  25^ is  about  to  abscond  with  a  view  of  avoiding  pay- 

ment of  the  debt  in  respect  of  which  the  bank- 
ruptcy notice  was  issued,  or  of  avoiding  service 
of  a  bankruptcy  petition,  or  of  avoiding  appear- 
ance to  any  such  petition,  or  of  avoiding  examina- 
tion in  respect  of  his  affairs,  or  of  otherwise 
avoiding,  delaying,  or  embarrassing  proceedings 
in  bankruptcy  against  him. 
(b.)  If,  after  presentation  of  a  bankruptcy  petition  by 
or  against  him,  it  appears  to  the  Court  that  there 
is  probable  cause  for  believing  that  he  is  about  to 
remove  his  goods  with  a  view  of  preventing  op 
delaying  possession  being  taken  of  them  by  the 
official  receiver  or  trustee,  or  that  there  is  pro- 
bable ground  for  believing  that  he  has  concealed 
or  is  about  to  conceal  or  destroy  any  of  his  goods, 
or  any  books,  documents,  or  wiitings,  which  might 
be  of  use  to  his  creditors  in  the  course  of  his 
banki'uptcy. 
(c.)  If,  after  semce  of  a  banki'uptcy  petition  on  him,  or 
after  a  recei\dng  order  is  made  against  him,  he 
removes  any  goods  in  his  possession  above  the 
value  of  five  pounds,  without  the  leave  of  the 
official  receiver  or  trustee, 
(d.)  If,  without  good  cause  shown,  he  fails  to  attend  any 

examination  ordered  by  the  Court. 
Provided  that  no  arrest  upon  a  bankruptcy  notice  shall 
be  valid  and  protected  unless  the  debtor  before  or  at  the 
time  of  his  arrest  shall  be  served  with  such  bankruptcy 
notice. 

(2.)  No  paj-ment  or  composition  made  or  security 
given  after  arrest  made  tmder  this  section  shall  be 
exempt  from  the  provisions  of  this  Act  relating  to 
fraudulent  preferences. 
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Bj  the  Debtors  Act,  1869,  Park  I.,  Sect  6,  arrest  of  a  debtor  g  2ff. 
upon  mesne  process  in  an  action  was  abolished,  and  the  same  ^n-est  of  the 
section  provides  that  "  Where  the  plaintiff,  in  an  action  in  the  debtor. 
Superior  Courts  (and  in  which,  if  brought  before  the  com- 
mencement of  the  Act,  the  defendiint  would  have  been  liable 
to  arrest),  proves  cU  any  time  before  final  judgment  by  evidence 
on  oath  to  the  satisfaction  of  a  judge  of  one  of  those  Courts 
that  the  plaintiff  has  good  cause  of  action  against  the  defendant 
to  the  amount  of  fifty  pounds  or  upwards,  and  that  there  is 
probable  cause  for  believing  that  the  defendant  is  about  to 
quit  England  imless  he  be  apprehended,  and  that  the  absence 
of  the  defendant  from  England  will  materially  prejudice  the 
plaintifl  in  the  prosecution  of  his  action,  such  Judge  may,  in 
the  prescribed  manner,  order  such  defendant  to  be  arrested 
and  imprisoned  for  a  period  not  exceeding  six  months,  unless 
and  until  he  has  sooner  given  the  prescribed  security,  not 
exceeding  the  amomit  claimed  in  the  action  that  he  will  not  go 
out  of  England  without  the  leave  of  the  Court "  {k). 

By  Sect.-  86  of  the  Bankruptcy  Act,  1869,  also  a  creditor 
could  under  circiunstances  similar  to  the  provisions  of  the 
above  section,  arrest  the  debtor  after  tlie  presentation  of  a  petition 
against  him,  one  of  which  circumstances  Avas,  if  after  such 
petition  was  presented,  it  appeared  to  the  Court  that  there  was 
probable  reason  for  believing  that  the  debtor  was  about  to  go 
abroad  or  to  quit  his  place  of  residence  with  a  view  of  avoiding 
service  of  the  petition  or  of  avoiding  examination  in  respect  of 
his  affairs,  &c. 

But  inasmuch  as  no  petition  could  be  presented  unless  there 
had  previously  been  a  complete  act  of  bankruptcy,  where  there 
was  no  act  of  bankruptcy  the  power  was  not  available.  The 
Absconding  Debtors  Act  (33  &  34  Vict.  c.  76),  however, 
enabled  the  creditor  to  arrest  the  debtor  at  any  time  if,  after  a 
debtor's  summons  had  been  granted  and  before  a  petition  was 
presented,  there  was  reason  to  believe  that  he  was  about  to 
abscond  for  the  purpose  of  avoiding  payment  of  the  debt  for 
which  the  debtor's  summons  had  been  granted,  or  of  avoiding 

{i)  See  d.   3  of  same  Act  as  to  of  his  action,  cannot  be  kept  in  prison 

actiona  for  paialttes  other  than  penal-  after  final  judgment  has  been  signed, 

ties  in  respect  of  contracts.    A  defen*  since  the  prosecution  of  the  action  is 

dant  arrested  nnder  this  section,  on  then  ended,  Hume  r.  Druyff,  L.  B.  8 

the  ground  that  his  absence  will  pre-  Bx.  2X4, 
jndioe  the  plaintiff  in  the  prosecution 

m  2 
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S  25.  service  of  the  petition  or  of  appearing  to  it,  or  of  avoiding 
examination,  or  otherwise  delaying  or  embarrassing  proceedings 
in  bankruptcy.  But  a  debtor's  summons  could  be  granted 
after  reasonable  efforts  had  been  used  to  obtain  payment  at 
any  time,  and  although  no  final  judgment  had  been  obtained, 
but  the  amount  was  limited  to  a  sum  of  not  less  than  fifty 
pounds. 

The  present  Act  has  not  repealed  the  provisions  of  the 
Debtors  Act,  1869,  applicable  to  arrest,  therefore,  before  final 
judgment,  where,  in  an  action  for  a  sum  of  50^.  or  upwards 
the  plaintiff  can  prove  the  requisites  named  in  the  Debtors 
Act,  he  may  still  have  arrest  of  the  absconding  debtor  at  the 
instance  of  a  Judge  of  the  High  Court  upon  application  to  him. 
And  see  Rules  of  the  Supreme  Courtj  Ord.  69,  rr.  1  to  7,  as  to 
such  arrests. 

But  the  Absconding  Debtors  Act^  and  the  Bankruptcy  Act, 
1869,  are  entirely  repealed  (see  Schedule  5).  And,  therefore, 
in  all  cases  where  the  claim  is  not  within  Sect.  6  of  the 
Debtors  Act,  or  where  there  can  be  no  petition,  the  amoimt 
being  under  50/.,  the  only  remedy  of  the  creditor  will  be  under 
this  section  to  issue  notice  after  he  has  obtained  judgment. 

By  Warranty  dse. 

Orders  of  the  Court  are  to  be  enforced  in  Scotland  and 
Ireland  (see  Sect.  1 1 7).  The  Courts  are  also  auxiliary  to  each 
other  (Sect.  118),  and  warrants  of  the  English  Courts  may  be 
enforced  in  Scotland  or  Ireland,  the  Isle  of  Man,  the  Channel 
Islands,  and  elsewhere  in  Her  Majesty's  dominions,  as  and  in  the 
same  manner  as  a  justice's  warrant  issued  in  respect  of  an 
indictable  offence  (Sect.  119)  (I), 

As  to  the  most  convenient  prison,  see  Sect.  120. 

After  a  bankruptcy  notice  lias  been  "  issued," 

As  to  service        When  the   measure  was    introduced    the    requirement  of 

no  ice.         Clause  (o.)  was  "  service  of  the  notice,"  but  "  issue  "  simply  of 

the  notice  will  be  sufficient ;  it  must  be  served  either  before  or 

at  the  time  of  the  arrest. 

A  bankruptcy  notice  may  be  served  upon  a  debtor  (conse- 

(0  A  search  warrant  if  required,  the  warrant  to  arrest,  see  s.  119, 
should  be  granted  independently  of      d.  2. 
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quently  may  be  issued)  if  the  petitioning  creditor  has  obtained        S  25, 
a  final  judgment  against  the  debtor  for  any  amount,   and 
execution  has  not  been  stayed  (see  Sect.  4,  cl./). 

The  notice  may  be  served  in  England  or  by  leave  of  the 
Court  elsewhere.  And  is  a  notice  requiring  the  debtor  to  pay 
the  judgment  debt  in  accordance  with  the  terms  of  the  judg- 
ment, or  to  secure  or  compound  for  it  to  the  satisfaction  of  the 
creditor.     See  form  of  notice  in  Appendix. 

As  to  service,  see  General  Rules  (m). 

Although  the  issue  of  the  notice  will  be  sufficient  to  enable 
the  creditor  to  obtain  the  warrant,  care  must  be  taken  to  serve 
the  notice  in  the  prescribed  manner  upon  the  debtor  before  or 
at  the  time  of  the  arrest,  otherwise  such  arrest  will  be  illegaL 

Assuming  the  debtor  to  be  absconding,  in  practice,  neces- 
sarily the  service  will  accompany  the  arrest.  The  intention 
must,  according  to  the  section,  be  to  avoid  payment  of  the 
debt  in  respect  of  which  the  notice  is  issued ;  and,  therefore, 
absconding  for  the  general  purpose  of  avoiding  payment  of 
debts  generally  would  probably  not  be  enough,  or  absconding 
for  any  other  cause  or  causes,  save  those  enumerated. 

It  is  presumed  that  if  the  debtor  complies  with  the  term  of 
the  notice,  the  right  of  detention  will  end,  or  if  he  can  satisfy 
the  Court  of  the  claims,  or  cross-demands  provided  for  in 
Sect.  4,  cl.  4,  for  then  there  will  have  been  no  act  of  bank- 
ruptcy the  liability  to  commit  which  upon  service  is  the 
basis  of  the  arrest.  Otherwise  a  receiving  order  will  follow 
upon  a  creditors'  petition  and  then  subsequent  bankruptcy, 
when,  it  is  presumed,  the  detention  will  determine. 

After  presefUaiion  of  a  bankruptcy  petition  by  or  against  him. 

The  words  italicised  as  well  as  Sub-sect.  2  of  this  section  To  avoid 
make  the  provisions  as  to  the  arrest  applicable,  whether  the  ^^^^  ^^ 

,,  ,.!#.         .,.  1.  mt  t  appearance  or 

debtor  himself  petition  or  a  creditor.     The  arrest  may  be  on  examination. 

a  warrant  granted  immediately  the  petition  is  presented,  and 

before  the  receiving  order  is  made. 

(m)  As  to  aerrice  npon  a  debtor  Coort  of  the  district  from  which  he 

outride  the  jurisdiction  of  the  Court  absconded  had  jurisdiction  to  order 

where  issued,  see  Ex  parte  Boyle  re  substituted  service,  Ex  parte  North 

Plummer^  30  L.  T.  2 ;  and  where  Kent  Bank  re  Holdetcorth^  9  Ch.  D. 

the  debtor  absconded,   the   County  833  ;  39  L.  T.  379. 
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125. 


About  to  abscond,  d;c. 

The  words  of  Sect.  86  of  the  1869  Act  were  "about  to  go 
abroad  or  to  quit  his  phicc  of  residence  with  a  view,"  «fec. 


AbotU  to  remove  his  goods,  c£rc. 

There  has  been  no  substantial  change  as  to  the  wording  of 
this  clause. 

The  debtor  would  also,  under  Sect.  24,  be  liable  to  be  com- 
mitted for  contempt  if  he  removed  his  goods. 


Limit  of 
amount. 


Failure  to 
attend  exami- 
nation. 

Payment. 


If  after  sei'vvce   of  a  baiikruptcj/  jyetition  on  hhn,  or  after  a 
receiving  order  is  made  lie  removes  any  goods,  (be. 

Removal  of  goods  under  this  clause,  although  without 
fraudulent  view  or  intent  on  the  part  of  the  debtor,  renders 
him  liable  to  imprisonment.  And  the  period  when  the  goods 
must  not  be  removed  is  not,  as  in  the  two  previous  clauses, 
"  after  presentation  of  a  petition  by  or  against  the  debtor,"  but 
only  "  after  service  of  a  petition  on  the  debtor,"  or  "  after  a  re- 
ceiving order  is  made." 

Inasmuch,  therefore,  as  the  removal  may  be  innocent  until 
made  illegal,  there  seems  nothing  to  prevent  such  removal  of 
goods,  although  above  the  value  of  5/.,  after  the  debtor  has 
petitioned  and  before  the  *order  is  made,  unless  he  removes 
them  with  a  fitiudulent  intent. 

Failure  to  attend  an  examination  renders  the  debtor  liable 
to  arrest.  If  the  creditor  accept  payment  or  security  after 
arrest,  upon  a  subsequent  bankruptcy  the  payment  can,  under 
this  section,  unless  otherwise  protected,  be  .  impeached  as  a 
fraudulent  preference  ;  therefore,  the  pressure,  incident  to  the 
an-est,  seems  insufficient  to  protect  the  transaction  (n) ;  but  in 
such  case,  to  avoid  the  payment,  the  bankruptcy  must  take 
place  within  three  months  after  the  date  of  the  payment. 

It  seems  (unless  the  provisions  of  Part  III.  of  this  Act  in  this 
respect  are  to  apply  to  compositions  as  well  as  to  bankruptcies) 
that  such  a  payment  after  an*est  would  not  be  a  ground  for 
avoiding  the  payment  in  ctises  of  composition,  or  for  refusing  to 
appix)ve  a  composition  or  scheme  of  arrangement  subsequent 
to  such  arrest,  for  the  48th  section  only  refers  to  bankruptcy 
strictly  so  called. 

(n)  And  sec  Ex  parte  Griffith  re  Wilcoxon,  W.  N.,  Feb.  15,  1S83,  C.  A. 
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The  word  "  composition "  in  this  section  refers  to  a  com-  |§  26—27. 
pounding  with  the  particular  creditor,  so  as  to  get  rid  of  the  Composition, 
arrest)  and  would  therefore  be  a  payment  after  an  act  of  bank- 
ruptcy and  with  notice  of  it. 

26.  Where  a  receiving  order  is  made  against  a  debtor,  Re-dinjction 
the  Court,  on  the  application  of  the  official  receiver  or  letters, 
trustee,  may  from  time  to  time  order  that  for  such  time,  Bankruptcy 
not  exceeding  three  months,  as  the  Court  thinks  fit,  post  b.  85. 
letters  addessed  to  the  debtor  at  any  place,  or  places, 
mentioned  in   the   order  for  re-direction    shall  be   re- 
directed, sent  or  delivered  by  the  Postmaster-General,  or 

the  officers  acting  under  him,  to  the  official  receiver,  or 
the  tiiistee,  or  otherwise  as  the  Court  directs,  and  the 
same  shall  be  done  accordingly. 

It  was  held  under  the  corresponding  section  of  the  1869  Act,  Bankrupt's 
that  when  the  tnistce  refuses,  the  petitioning  creditor  has  no  **^*^*"* 
locus  standi  either  to  make  the  application  or  to  appeal  from  an 
order  made  on  the  application  of  the  tnistce,  if  he  thinks  it  not 
sufficiently  extensive.  His  course  is  to  complain  to  the  Court, 
but  he  might  perhaps  obtain  the  authority  of  the  trustee  to 
use  his  name  (o). 

27.  (1.)  The  Court  may,  on  the  application  of  the  Discovery  of 
official  receiver  or  trustee,  at  any  time  after  a  receiving  p(.rty. 
order  has  been  made  against  a  debtor,  summon  before  it  Bankruptcy 
the  debtor  or  his  wife,  or  any  person  known  or  suspected  bk  W,  97,  98. 
to  have  in  his  possession  any  of  the  estate  or  effects  be- 
longing to  the  debtor,  or  supposed  to  be  indebted  to  the 

debtor,  or  any  person  whom  the  Court  may  deem  capable 
of  giving  information  respecting  the  debtor,  his  dealings 
or  property,  and  the  Court  may  requii-e  any  such  person 
to  produce  any  documents  in  his  custody  or  power  relating 
to  the  debtor,  his  dealings  or  property. 

(2.)  If  any  person  so  summoned,  after  having  been 

(o)  ExparU  UaUr  re  IlaXberttamm,  17  Gh.  D.  518 ;  29  W.  R.  621. 
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^  ^'^'  tendered  a  reasonable  sum,  refuses  to  come  before  the 
Court  at  the  time  appointed,  or  refuses  to  produce  any 
such  document,  having  no  lawful  impediment  made  known 
to  the  Coml  at  the  time  of  its  sitting  and  allowed  by  it, 
the  Court  may,  by  warrant,  cause  him  to  be  apprehended 
and  brought  up  for  examination. 

(3.)  The  Court  may  examine  on  oath,  either  by  word 
of  mouth  or  by  written  interrogatories,  any  person  so 
brought  before  it  concerning  the  debtor,  his  dealings  or 
property. 

(4.)  If  any  person  on  examination  before  the  Court  admits 
that  he  is  indebted  to  the  debtor,  the  Court  may,  on  the 
application  of  the  official  receiver  or  trustee,  order  him  to 
pay  to  the  receiver  or  trustee,  at  such  time  and  in  such 
manner  as  to  the  Coui*t  seems  expedient,  the  amount  ad- 
mitted, or  any  part  thereof,  either  in  full  discharge  of 
the  whole  amount  in  question  or  not,  as  the  Court  thinks 
fit,  with  or  without  costs  of  the  examination. 

(5.)  If  any  person  on  examination  before  the  Coui-t 
admits  that  he  has  in  his  possession  any  property  be- 
longing to  the  debtor,  tlie  Court  may,  on  the  application 
of  the  official  receiver  or  tnistee,  order  him  to  deliver  to 
the  official  receiver  or  trustee  such  property,  or  any  part 
thereof,  at  such  time,  and  in  such  manner,  and  on  such 
terms  as  to  the  Com't  may  seem  just. 

(6.)  The  Court  may,  if  it  think  fit,  order  that  any  person 
who  if  in  England  would  be  liable  to  be  brought  before  it 
under  this  section  shall  be  examined  in  Scotland  or 
Ireland,  or  in  any  other  place  out  of  England. 

Sub-sect.  5  is  new,  and  will  facilitate  the  more  speedy  acqui- 
sition of  property  admittedly  part  of  the  estate  in  the  possession 
of  the  person  examined. 

Under  the  Act  of  1869  it  was  only  after  adjudication  that 
these  powers  could  be  exercised,  but  a  witness  siunmons  might 
under  the  general  jurisdiction  of  the  Court,  and  by  rule  166  of 
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1870  either  before  or  after  adjudication,  be  obtained.     Now,  it        S  27. 
will  be  seen,  before  actual  bankruptcy,  but  after  the  receiving 
order  has  been  made  against  the  debtor,  the  summons  may  be 
taken  out. 

The  debtor  himself  is  bound,  without  any  such  summons,  to 
attend  upon  the  receiver  or  trustee  for  examination.  Sect.  24, 
but  not  so  his  wife.  The  Ck>urt  can  examine  for  the  mere  pur- 
pose of  discovery  (oo). 

It  is  presumed  that  the  Court  will  still  have  a  discretion  to  Who  may 
allow  a  creditor  to  examine  under  this  section  (p)  upon  his  «^*™i°C' 
showing  that  some  benefit  would  accrue  to  the  creditor. 

A  tnistce,  on  the  application  of  a  creditor,  and  also  a  creditor 
on  the  application  of  a  debtor,  have  also  been  examined  under 
the  corresponding  section  of  the  1869  Act  (q). 

An  ordinary  witness,  upon  being  asked  a  question,  the  answer  Answers 

to  which  would  tend  to  criminate  him,  may  avail  himself  of  his  *cpdiDg  to 

*^  cnminate. 

legal  right  to  refuse  to  answer  such  question  ;  but  where  he  so 

refuses,  his  mere  statement  of  his  belief  that  his  answer  will 
have  that  effect  is  not  enough.  The  Court  must  be  satisfied, 
from  the  circumstances  and  the  nature  of  the  evidence  which 
he  is  asked  to  give,  that  there  is  reasonable  ground  to  apprehend 
danger  to  him  from  his  being  compelled  to  answer ;  but  if  it 
once  appear  that  he  is  in  danger,  great  latitude  should  be 
allowed  him  in  judging  for  himself  (r).  But  with  respect  to  the 
bankrupt  himself,  inasmuch  as  he  is  under  a  personal  obliga- 
tion to  make  a  full  disclosure,  he  is  not  entitled  to  any  such 
protection,  and  must  answer  regardless  of  the  consequences  («). 

It  seems  to  have  been  in  the  discretion  of  the  Court  whether  Copy  evidence, 
to  give  a  copy  of  the  examination  of  a  witness  to  him  or  not ; 
but  a  creditor  is  entitled  when  examined  to  a  copy  of  the 
notes  (t). 

The  Court  had  not  power  \mdcr  the  similar  clauses  of  the  Accounts. 
Act  of  1869  to  order  a  witness  to  fiimish  an  account  in  writing 


{w)  Ex  parte  EckeraUy  re  LetoUts, 
48  L  T.  832. 

( jp)  ExparU  Swift  re  Ruudt,  26 
L.  T.  226  ;  and  Ex  parte  NiehoUon 
re  WiUmth  14  Ch.  D.  243  ;  49  L.  J. 
Bank.  68. 

{q)  Ex  parte  Cratdey  re  Taf^^ 
L  &.  18  Rq.  409  ;  41  L.  J.  Bank. 
35  ;  Ex  parte  AutUn  re  Austin,  4 
Ch.  P.  18 ;  46  L.  J.  Bank.  81. 


(r)  Ex  parte  Reynolde  re  Jtejfnoldi, 

20  Ch.  D.  294 ;  61  L.  J.  Ch.  756 ; 
46  L.  T.  508 ;  approving  Eeg.  v. 
Eayee,  1  B.  &  S.  811. 

(«)  Ex  parU  SchofieU  re  Firth,  6 
Ch.  I).  230 ;  46  L.  J.  Bank.  112 ; 
Reg,  y.  ScoU,  25  L.  J.  M.  C.  129. 

(0  Ex  parte  Pratt  re  Jiayman, 

21  Ch.  D.  439  ;  47  L.  T.  868. 
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27,  28.    (not  on  oath)  of  money  transactions  between  himself  and  the 
banknipt ;  or  of  property  of  the  bankrupt  received  by  him  (u). 

The  deposition  of  a  witness  taken  in  the  bankruptcy  Court 
for  one  purpose  and  filed  may  be  used  against  him  as  an 
admission  in  any  other  proceeding  in  the  same  bankruptcy  (x), 
but  in  such  a  case  the  party  using  the  evidence  is  not  bound 
to  serve  his  opponent  with  a  copy  (y). 


Depositions 
evidence. 


Discharge  of 
bankrupt. 

Bankruptcy 
Act,  1869, 
s.  48. 


32  &  33  Vict, 
c.  62. 


Discharge  of  Bankrupt. 

28.  (1.)  A  bankrupt  may,  at  any  time  after  being  ad- 
judged banlmpt,  apply  to  the  Court  for  an  order  of 
discharge,  and  the  Court  shall  appoint  a  day  for  hearing 
the  apx)lication,  but  the  application  shall  not  be  heard 
until  the  public  examination  of  the  bankrupt  is  concluded. 
The  application  shall  be  heard  in  open  Court. 

(2.)  On  the  hearing  of  the  application  the  Court  shall 
take  into  consideration  a  report  of  the  official  receiver  as 
to  the  bankrupt's  conduct  and  affairs,  and  may  either 
grant  or  refuse  an  absolute  order  of  dischai^ge,  or  susx)end 
the  operation  of  the  order  for  a  specified  time,  or  grant 
an  order  of  discharge  subject  to  any  conditions  with  respect 
to  any  earnings  or  income  which  may  afterwards  become 
due  to  the  bankrupt,  or  with  respect  to  hid  after-acquired 
property:  Provided  that  the  Court  shall  refuse  the 
discharge  in  all  cases  where  the  bankrupt  has  conamitted 
any  misdemeanor  under  this  Act,  or  Part  II.  of  the 
Debtors  Act,  1869,  or  any  amendment  thereof,  and  shall, 
on  j)roof  of  any  of  the  facts  hereinafter  mentioned,  either 
refuse  the  order,  or  suspend  the  operation  of  the  order 
for  a  specified  time,  or  grant  an  order  of  discharge 
subject  to  such  conditions  as  aforesaid. 

(8.)  The  facts  hereinbefore  referred  to  are — 


(u)  Ex  parte  ReynokU  re  Reynotds, 
21  Ch.  D.  601. 

(x)  Ex  parte  Hall  re  Cooper ,  19 
Cb.  D.  580  )  51  L.  J.  Gh.  556  ;  46 
L.  T.  549. 


(y)  Supra.  It  was  huld  that  s.  06 
of  the  1869  Act  did  not  apply  whero 
a  composition  vas  accepted,  Ex  parte 
Wilby,  23  Cb.  D.  103 
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(a,)  That  the  bankrupt  has  omitted  to  keep  such  books  §  28. 
of  account  as  are  usual  and  proper  in  the  business 
carried  on  by  him  and  as  sufficiently  disclose  his 
business  transactions  and  financial  position  within 
the  three  years  immediately  preceding  his  bank- 
ruptcy : 
(6.)  That  the  bankrupt  has  continued  to  trade  after 

knowing  himself  to  be  insolvent : 
(c.)   That    the    bankrupt    has    contracted    any    debt 
provable  in  the  bankruptcy,  without  having  at  the 
time  of  contracting  it  any  reasonable  or  probable 
ground  of  expectation  (proof  whereof  shall  lie  on 
him)  of  being  able  to  pay  it : 
(d.)  That  the  bankrupt  has  brought  on  his  bankruptcy 
by  rash  and  hazardous  speculations  or  unjustifi- 
able extravagance  in  living : 
(e.)  That  the  bankrupt  has  put  any  of  his  creditors  to 
unnecessaiy  expense  by  a  frivolous  or  vexatious 
defence   to  any  action  properly  brought  against 
him: 
(/.)  That  the  bankrupt  has  within  three  months  pre- 
ceding the  date  of  the  receiving  order,  when  unable 
to  pay  his  debts  as  they  become  due,  given  an 
undue  preference  to  any  of  his  ci'editors : 
(^.)  That  the  bankrupt  has  on  any  previous  occasion 
been  adjudged  bankrupt,  or  made  a  statutoiy  com- 
position or  airangement  with  his  creditors : 
(A.)  That  the  bankrupt  has  been  guilty  of  any  fraud 

or  fraudulent  breach  of  trust. 
(4.)  For  the  purposes  of  this  section  the  report  of  the 
official  receiver  shall  be  primd  facie  evidence  of  the  state- 
ments therein  contained. 

(5.)  Notice  of  the  a2)pointment  by  the  Court  of  the 
day  for  hearing  the  application  for  discharge  shall  be 
published  in  the  prescribed  manner  and  sent  fourteen 
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I  28.  days  at  least  before  the  day  so  appointed  to  each  creditor 
who  has  proved,  and  the  Court  may  hear  the  official  re- 
ceiver and  the  trustee,  and  may  also  hear  any  creditor. 
At  the  hearing  the  Corn!  may  put  such  questions  to  the 
debtor  and  receive  such  evidence  as  it  may  think  fit. 

(6.)  The  Court  ma}^,  as  one  of  the  conditions  referred 
to  in  this  section,  requii'e  the  bankrupt  to  conisent  to 
judgment  being  entered  against  him  by  the  official  re- 
ceiver or  trustee  for  any  balance  of  the  debts  provable 
under  the  bankruptcy  which  is  not  satisfied  at  the  date  of 
his  discharge;  but  in  such  case  execution  shall  not  be 
issued  on  the  judgment  without  leave  of  the  Court,  which 
leave  may  be  given  on  proof  that  the  bankrupt  has  since 
his  discharge  acquired  property  or  income  available  for 
payment  of  his  debts. 

(7.)  A  discharged  bankinipt  shall,  notwithstanding  his 
discharge,  give  such  assistance  as  the  trustee  may  require 
in  the  realisation  and  distribution  of  such  of  his  pro- 
perty as  is  vested  in  the  trustee,  and  if  he  fails  to  do  so 
he  shall  be  guilty  of  a  contempt  of  Court ;  and  the  Court 
may  also,  if  it  thinks  fit,  revoke  his  discharge,  but  with- 
out prejudice  to  the  validity  of  any  sale,  disposition,  or 
payment  duly  made  or  thing  duly  done  subsequent  to  the 
discharge,  but  before  its  revocation. 

HistoTy  of  the       This  subject  is  of  so  much  relative  importance,  that  a  sketch 

charTCs***  ^^  ^^®  ^^^'  ^  ^^  formerly  affected  a  bankrupt's  discharge  may  be 

useful,  particularly  as  there  has  been  to  some  extent  a  return 
to  the  law  which  formerly  existed. 

1849  Act.  Under  the  Act  of  1849,  s.  198,  after  the  bankrupt  had  passed 

his  last  examination,  and  at  a  subsequent  public  sitting  appointed 
by  the  Court  for  the  allowance  of  his  certificate,  the  creditors' 
assignee,  or  any  of  the  creditors  who  had  given  to  the  registrar 
three  clear  days'  notice  of  intention  to  oppose,  might  be  heard 
against  the  allowance  of  his  certificate ;  and  the  Court,  having 
regard  to  the  conformity  of  the  bankrupt  to  the  law  of  bank- 
ruptcy, and  to  his  conduct  as  a  trader  before  as  well  as  after 


THE  BANKRUPTCY   ACT,   1883.  189 

his  bankruptcy,  and  whether  such  certificate  was  opposed  or  |  28. 
not^  was  to  judge  of  any  objection  against  allowing  such  certifi- 
cate,  and  either  find  the  bankrupt  entitled  thereto  and  allow  the 
same,  or  refuse  or  suspend  the  allowance  thereof,  or  annex  such 
conditions  thereto  as  the  justice  of  the  case  might  require. 
And  the  certificate  might  have  been  one  of  three  classes :  first, 
where  the  bankruptcy  had  arisen  from  unavoidable  losses  and 
misfortunes ;  secondly,  where  it  had  not  wholly  arisen  fh)m  un- 
avoidable losses  and  misfortunes ;  and  third,  where  it  had  not 
arisen  from  imavoidable  losses  and  misfortunes  {z).  Under  the 
same  Act  (Sect.  257)  assignees  and  creditors  who  had  proved 
were  deemed  to  have  been  judgment  creditors,  and  the  Court 
upon  refusing  the  bankrupt's  certificate  granted  a  certificate  to 
the  creditor  which  had  the  effect  of  a  judgment  of  one  of  the 
Superior  Courts,  and  until  the  bankrupt  obtained  his  certificate 
of  conformity,  the  assignee  or  creditor  was  allowed  to  issue 
execution  against  the  bankrupt's  body,  and  where  so  taken  in 
execution,  he  was  not  entitled  to  his  discharge  from  custody 
except  by  payment  of  the  debt,  or  until  he  had  been  in  prison 
for  a  year  (a).  But  the  Court  could  give  the  bankrupt  a  certi- 
ficate of  protection. 

The  Act  of  1861  repealed  Sects.  158  and  257  of  the  Act  of  1861  Act 
1849,  and  abolished  all  classification  of  certificates,  and  re- 
quired (6)  the  discharge  (which  was  granted  or  otherwise  either 
before  or  at  the  public  sitting  for  passing  his  last  examination) 
to  be  either  simply  granted  or  suspended  for  some  period,  with 
the  reasons  for  such  suspension. 

Upon  the  hearing  of  such  application  for  the  discharge,  a 
variety  of  matters  affecting  the  conduct  and  trading  of  the 
bankrupt  were  taken  into  consideration,  and  which  were  specifi- 
cally stated  in  the  Act,  and  were  rules  regulating  the  granting 
of  the  discharge  (c) ;  and  the  Court  had,  inter  alia,  power  at 
the  same  time,  upon  an  accusation  against  the  debtor  of  acts 
amounting  to  a  misdemeanor,  to  direct  a  prosecution,  and 
upon  the  consent  of  the  bankrupt  the  Court  of  Bankruptcy 
itself,  with  a  jury,  could  try  him.  The  Court  could  also  grant 
a  discharge,  subject  to  conditions  touching  his  salary,  pay, 
profits,  emoluments,  toages,  earnings,  or  income,  which  might  after- 

(z)  See  Shelford's  Bankruptcy,  3rd      90. 
ed.,  p.  693.  (h)  S.  157. 

{a  JSzparU  CroU,  26  L.  J.  Bank.  (c)  S.  169,  Act  of  1861. 
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I  28.  wards  become  due  to  hiiUi  or  touching  after-acquired  property^ 
otherwise  the  order  of  discharge,  upon  taking  effect,  dischai^ged 
the  bankrupt  from  all  debts,  claims,  or  demands  provable  under 
the  bankruptcy,  and  if  the  bankrupt  should  afterwards  have 
been  arrested,  or  if  any  action  was  brought  against  him  for  any 
such  provable  debt,  d^.,  he  was  entitled  to  be  discharged  upon 
entering  an  appearance,  and  was  at  liberty  to  plead  in  general 
that  the  cause  of  action  accrued  before  he  became  bankrupt, 
and  the  order  of  discharge  was  sufficient  evidence  of  the  bank- 
ruptcy (rf). 
1869  Act.  The  Bankruptcy  Act,  1869,  instituted  a  totally  new  procedure. 

By  Sect.  47  it  provided  for  the  close  of  the  bankruptcy  when  the 
whole  of  the  estate  was  realized,  or  a  composition  or  arrange- 
ment completed  ;  but  the  close  of  the  bankruptcy  and  the  dis- 
charge of  the  bankrupt  were  entirely  separate  and  distinct,  and 
although  the  bankruptcy  might  have  been  closed,  the  Court 
had  jurisdiction  under  Sect.  54  in  respect  to  the  discharge  and 
in  reference  to  matters  arising  out  of  the  closed  bankruptcy. 
And  also,  though  the  bankruptcy  was  not  closed,  the  bankrupt 
might  have  been  discharged,  and  the  effect  was  then  the  same, 
as  to  the  bankrupt's  rights,  as  if  the  bankruptcy  was  in  fact 
closed  {e). 

By  Sect.  48  of  the  1869  Act,  when  the  bankruptcy  was  closed, 
or  at  any  time  during  its  continuance,  with  the  assent  of  the 
creditors  testified  by  a  special  resolution,  the  bankrupt  was  at 
liberty  to  apply  to  the  Court  for  an  order  of  discharge,  and  the 
Court  could  not  grant  it  unless  it  was  proved  that  the  bank- 
rupt had  fulfilled  one  of  the  following  conditions  : — 

(1.)  Paid  a  dividend  of  not  less  than  10«.  in  the  £  out  of  his 
property,  unless  prevented  by  trustee's  neglect  or  fraud. 

(2.)  Special  resolution  of  creditors  absolving  him  from  such 
payment. 

But  the  Court  could,  in  its  discretion,  withhold  or  suspend 
the  discharge : — 

(1.)  If  the  bankrupt  made  default  in  giving  up  his  property ; 

{d)  S.  161  of  the  Act  of  1861.  re-open  it ;  but  on  notice  to  the  credi- 

(t)  Ebbs  ▼.   BoulnaiSf   L.   R.   10  tors,  if  any,  vhose  debts  had  been  oon- 

Ch.  479  ;  44  L.  J.  Ch.  691  ;  over-  tracted  since  the  adjudication,  who 

ruling  Re  BenneWa  Trust,  L.  R.  19  would  be  entitled  to  prove  as  against 

Eq.   245  ;  44  L.  J.  Ch.   244 ;   and  after-acquired    property,   Ex    parte 

B.    49  of    Act,    1869.     The  Court  PHt  re  Goding,  20  Ch.   D.  308  ;  51 

could  close  a  bankruptcy  if   there  L.  J.  Ch.  733, 
were  no  assets,  and  uight  afterwards 
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(2.)  Or  a  prosecution  had  commenced  against  him  under  the        I  28. 
Debtora  Act,  1869. 

By  Sect.  49,  also,  an  order  of  discharge  did  not  release  the 
bankrupt  from  any  debt  or  liability  incurred  by  means  of  any 
fraud  or  breach  of  trust,  nor  from  any  debt  or  liability  whereof 
he  obtained  forbearance  by  any  fraud,  but  it  did  release  him 
from  all  other  debts  provable  under  the  bankruptcy,  excepting 
debts  due  to  the  Crown,  &c. 

But  as  to  his  status,  by  Sect.  54  of  the  same  Act,  if  the 
bankrupt  had  not  obtained  his  discharge  after  the  close  of  the 
bankruptcy,  no  debt  could  be  enforced  against  the  bankrupt 
until  after  three  years  from  the  close  of  the  bankruptcy,  and  in 
the  meantime,  if  he  paid  10«.  in  the  £  (inclusive  of  any  dividend 
already  paid),  he  became  entitled  to  his  discharge. 

But  at  the  expiration  of  such  three  years  from  the  close,  if 
not  discharged,  he  remained  liable  for  the  unpaid  balance  due 
to  the  creditor,  which  was  deemed  to  be  a  judgment  debt,  and 
subject  to  the  rights  of  any  persons  who  had  become  creditors 
of  the  debtor  since  the  close  of  his  bankruptcy,  which  might 
be  enforced  against  any  of  the  property  of  the  debtor,  with 
the  sanction  of  the  Court  which  adjudicated  such  debtor  a 
banknipt,  or  of  the  Court  having  jurisdiction  in  bankruptcy  in 
the  place  where  the  property  was  situated,  but  to  the  extent 
only,  and  at  the  time  and  in  manner  directed  by  such  Court, 
and  after  giving  such  notice  and  doing  such  acts  as  might  be 
prescribed. 

It  is  sufficient  to  say  that,  as  the  rights  of  the  creditors 
depended  upon  the  close  of  the  bankruptcy,  and  as  the  close 
was  the  exception  rather  than  the  rule,  the  provisions  imder 
Sect.  54  did  not  availthe  creditors  as  a  general  rule.  And, 
practically,  bankrupts  have,  upon  passing  their  last  examina- 
tion,  ignored  the  regulations  as  to  discharge,  and  have,  especi- 
ally where  it  was  deemed  doubtftil  whether  the  creditors  would 
assent  to  it,  neglected  to  obtain  it,  notwithstanding  they  have 
embarked  in  fresh  trade.  And  the  cases  are  rare  indeed  in 
which  (even  though  the  bankruptcy  has  been  closed)  the  cre- 
ditors have  sought,  under  Sect.  54,  after  the  lapse  of  three 
years  from  such  close,  to  have  an  order  enforcing  their  judg- 
ment debts  as  they  were  entitled  to  have,  partly  from  the  fact 
that  so  few  cases  of  closed  bankruptcies  occur,  and  partly  also 
because  of  the  claims  of  new  creditors  wliicli  there  necessarily 
must  be  if  the  bankrupt  trades  during  such  three  years. 
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28. 


Besides  other  important  changes,  the  present  Act  has  not  re- 
enacted  the  complicated  theories  as  to  the  payment  of  10*.  (or 
of  any  other  amount)  entitling  the  debtor  to  a  discharge,  and 
has  placed  the  discretion  to  grant,  refuse,  or  suspend  it  entirely 
in  the  hands  of  the  Court,  for  exact  causes  named  in  the  sec- 
tion, and  enables  the  Court  also  to  impose  conditions,  including 
the  entering  up  of  judgment  for  the  balance  of  provable  debts, 
with  the  right  to  grant  leave  to  issue  execution  on  proof  that 
the  bankrupt  has,  since  his  discharge,  acquired  property  or 
income  available  for  payment  of  his  debts. 


Powers  of  the 
Court. 


Grant  or  refuM  an  absolute  order  of  discharge. 

It  appears  to  be  in  the  discretion  of  the  Court  to  do  the 
following  things,  either  to — 

(1.)  Grant  the  discharge  absolutely ; 

(2.)  Refuse  the  absolute  discharge  ; 

(3.)  Suspend  the  operation  of  the  order  granting  the  dis- 
charge for  a  specified  time  ; 

(4.)  Grant  the  order  of  discharge,  subject  to  conditions  with 
respect  to  earnings  or  income  which  may  afterwards  become  due, 
or  with  respect  to  his  afler-acquired  property. 

But  it  is  imperative  on  the  Court  to  refuse  the  dischai^e : — 

(1.)  Where,  being  undischarged,  he  obtains  credit  to  the 
extent  of  201.  or  upwards,  without  informing  the  person  from 
whom  he  gets  credit  that  he  is  undischarged ; 

(2.)  Where  the  bankrupt  has  committed  a  misdemeanor 
under  Part  II.  of  the  Debtors  Act  (see  that  Act  for 
offences  (/)  ). 

The  Court,  it  seems,  has  only  a  qualified  discretion  either  to 
refuse  or  suspend  the  operation  of  the  order  for  a  specified  time, 
or  to  grant  the  order  upon  the  conditions  already  set  forth. 

(1.)  If  any  of  the  facts  set  forth  in  clause  3,  sub-clauses  (a)  to 
(h),  are  proved,  and  the  report  of  the  ofl&cial  receiver  is  to  bo 
primd  facie  evidence  of  the  facts  (g). 


(/)  By  8.  163,  the  provisions  of 
the  11  &  12  sections  of  the  Debtors 
Act,  1S69,  are  made  applicable  to 
petitioning  debtors,  and  the  provi- 
sions of  the  Act  as  to  offences  by 
bankrupts  are  to  apply  to  all  debtors, 
whether  traders  or  not,  in  respect  of 
II  hose  estate  a  receiving  order  has 


been  made :  and  see  ss.  164, 165,  &  167. 
(ff)  Under  the  Act  of  1849,  it  was 
held  that  the  discretion  vas  not  un- 
limited, but  to  be  exercised  on  judi- 
cial gronndjB  with  respect  to  the  cir- 
cumstances of  each  case,  see  Bz  parte 
and  Ite  Curties,  2  D.  G.  M.  &  Q. 
256 ;  21  L.  J.  Bank.  53. 
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«  .  g28. 

Omtgsion  to  keep  Books  of  AcoourU, 

Under  the  1861  Act  it  was  necessary  that  the  debtor  should  Grounds  for 
have  been  a  trader,  and  also,  with  intent  to  conceal  the  true  ^^^ 
state  of  his  afiairs,  have  wilfully  omitted  to  keep  proper  books 
of  account.  Now,  whether  trader  or  not,  the  mere  omission  to 
keep  proper  books  of  account,  showing  his  position  within  the 
limited  time,  will  be  enough  to  bring  the  debtor  within  the 
clause  (A). 

The  expression  "  within  three  years  "  has  been  substituted 
for  "during  three  years,"  which  was  in  the  bill  when  first 
introduced  into  Parliament. 

Continued  to  trade  after  knowledge  of  Insolvency, 

The  presumption  is,  that  if  proper  books  are  kept,  there  will 
always  be  such  knowledge,  otherwise  there  might  be  a  state  of 
insolvency  without  any  specific  knowledge  of  the  fact  Where 
simply  the  debtor  had  traded  when  the  assets  were  less  than 
the  debts,  yet  the  evidence  satisfactorily  showed  that  it  had  not 
been  carried  on  dishonestly  or  desperately,  but  with  a  reason- 
able hope  of  paying  the  creditors  in  full,  and  where  on  other 
groimds  his  conduct  has  been  open  and  straightforward,  he  was 
held  entitled  to  the  certificate  (t).  The  fact  also,  that  a  trader's 
business  had  for  more  than  three  years  prior  to  his  bankruptcy 
been  in  such  a  condition  that  the  whole  of  his  realisable  assets 
would  have  been  less  than  the  amount  of  his  debts,  and  his 
continuing  in  trade,  were  not  decisive  against  the  allowance  of 
his  certificate,  but.  rendered  it  incumbent  on  him  to  show  a 
justification  or  some  fair  and  reasonable  excuse  for  such  con- 
duct, at  least  if  any  creditor  under  the  bankruptcy  had  suflTered 
by  it  (ifc).  A  trader,  it  was  also  held,  was  not  bound  to  leave 
off  trading  merely  because  he  was  in  difficulties,  the  question  in 
each  case  being  whether  he  had  continued  trading  after  there 

(h)  Neglect  to  keep  a  cash  book  a  solicitor  who  entered  into  trade  was 

was  within  the  role  under  the  1849  *held  to  be  bound  to  keep  books,  as  a 

Act,  Ex  parte  Stuart,  4  Be  G>.  &  S.  trader  should,  and  not  as  a  solicitor, 

49.    It  was  also  necessary  that  the  Ex  parte  Carter,  1  Fonb.  Bank.  C. 

books  should  have  been  jyroperly  kept  83. 

and  balanced  from  time  to  time,  so  (t)  See  Ex  parte  Domford,  4  De 

Uiat  at  any  time  the  real  stote  of  the  (}.  &  S.  29 ;  20  L.  J.  Bank.  7. 

trader's  affiurs  might  at  once  appear,  {k)  Ib» 
lie  Smart,  1  Fonb.  Bank,  c  14  ;  and 


19*  THE  BANKRUPTCY  ACT,    1883. 

i  88.  ^^  ceased  to  be  any  reasonable  prospect  of  his  retrieving  himself. 
So,  the  mere  vexations  defence  of  an  action,  it  was  held,  so  as 
to  gain  time,  was  not  a  suflBcient  cause  for  the  refusal  of  his 
certificate  (Z).  But  the  certificate  would  be  refused  altogether 
if  it  appeared  that  he  had  sj-stematically  bought  on  credit  to 
sell  at  less  than  cost  price  (m).  The  mere  number  of  distinct 
trades  in  the  absence  of  proof  of  insolvency  was  held  not  to 
have  Ixjen  reckless  trading  (n). 

Contradluy  debts  wltliout  reasonable  ground  of  expectation  of 

being  aUe  to  pay. 

As  under  the  Act  of  1861,  contracting  such  debts  will  aj)ply 
to  all  banknipts,  whether  tnidens  or  not. 

It  seems  the  onus  will  lie  upon  the  bankrupt  in  any  case  to 
prove  that  he  had  reasonable  ground. 

The  debt  must  strictly  arise  out  of  a  contract  (o). 

Rash  and  hazardous  speculation  or  unjustifiable  extravagance  in 

living. 

This  was  likewise  foimerly  a  ground  for  suspending  the 
discharge. 

Such  living  has  been  described  as  "  ostentatious,  selfish,  or 
extravagant  expenditure,"  and  it  has  been  said  that  differences 
of  opinion  may  prevail  as  to  the  granting  of  a  certificiite  to  a 
bankrupt  who  has  been  negligent,  careless,  rash,  improvident, 
or  lavish,  but  it  \*ill  be  refused  where  there  has  been  wilful 
falsehood  and  dishonesty  on  his  part  (p). 

Vexatious  Defences, 

Under  the  old  law  such  defences  were  always  a  ground  for 
refusal,  or  at  least  for  suspending  the  certificate  (q), 

(l)  Ex  parte  Johmon,  4  De  G.  &  (o)  Ex  parte  Goodier,   22  L.  T. 

S.  25  ;  20  L.  J.  Bank.  6.  *  426  ;  and  see  also  as  to  costs,  Simp- 

(m)  Ex  parte  and  Re  Holthouse,  son  t.  Afirabikti  L.  B.  4  Q.  B.  257. 
1  Do  Q.  M.  &  G.  237.  ip)  E!x  parte  Dobson  re  Strong, 

(n)  Ex  parte  Wakefidd,  4  De  G.  6  De  G.  M.  &  G.  781. 
&  S.  18.     As  to  bankers  continuing  {q)  Ex  parte  Spicer,  8  Be  G.  &  S 

to    receive    deposits    being   deemed  601  ;  Ex  parte  and  Be  Blackhttrtt,  1 

trading,  &c.  ;  Ex  parte  and  Jte  Ruf-  Be  G.  kS.  Bank.  App.  219. 
ford,  21  L.  J.  Bank.  32. 
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I  28. 

Undue  preference  vnthin  three  months,  ! — 

Under  the  Act  of  1869,  it  was  not  an  uncommon  occurrence  Grounds  for 
for  a  debtor  who  had  given  an  undue  preference  to  a  creditor  to  refusing  dis- 
give  afterwards  such  evidence  as  enabled  his  trustee  to  prove  ^^* 
the  fact,  and  yet  himself  run  no  risk  of  punishment,  although 
the   author  of  the  preference :   now   for  giving  such  a  pre- 
ference as  imder  Sect.  48  would  be  void,  his  discharge  may  be 
suspended.     The  preference  must  be  such  a  preference  as  the 
Court  would  declare  to  be  void  as  against  the  trustee,  and  pro- 
bably it  will  be  necessary  for  the  Coiut  to  have  pronounced  its 
judgment  upon  the  particular  transaction  by  setting  it  aside. 
So  a  curious  effect  will  be,  that  if  the  bankruptcy  can  be  post- 
poned until  after  the  lapse  of  three  months,  not  only  will  the 
transaction  be  unassailable,  but  the  bankrupt  will  have  escaped 
the  penalty. 

Former  Bankruptcy^  d:c. 

This  is  a  restriction  upon  repeated  bankruptcies  by  the  stime 
person,  and  probably  the  course  of  conduct  of  the  bankrupt  or 
debtor  imder  the  former  bankruptcy  or  composition  will  be  taken 
into  account,  as  well  as  the  lapse  of  time. 

Fraud  or  fraudulent  breach  of  trust. 

Purchasing  goods  on  credit  for  the  purpose  of  pledging  them  Breaches  of 
has  been  held  to  be  fraudulent  and  punishable  with  severity  (r).  *""*• 
A  sale  under  cost  price  of  goods  purchased  on  credit,  and  carried 
on  for  a  considerable  length  of  time  and  to  a  large  amount,  was 
decided  to  be  a  sufficient  evidence  of  the  debts  having  been  con- 
tracted by  fraud,  and  sufficient  for  refusing  the  certificate  («). 
So,  contracting  a  debt  by  means  of  false  pretences  or  false 
repre8entation^  as  to  stability  or  credit,  would  be  fraudulent. 
And  so  wnll  obtaining  money,  though  in  the  course  of  trade,  by 
false  pretences  {t).  So  also  if  credit  be  obtained  within  the 
meaning  of  Sect.  31  of  this  Act 

The  mere  parting  with  accommodation  bills  without  stating 
that  they  were  such,  has  been  held  not  to  be  a  ground  for  re- 

(r)  Ex  parU  and  Re  MaHyn,  2      Do  G.  &  J.  43. 
De  G.  M.  &  G.  225.  (0  Ex  parte  and  Re  Staner,  2  De 

(<)  Ex  parte  and  Re  Coleman,  3       G.  M.  &  G.  268. 

0  2 
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i  28.  fusal.  Knight  Bruce,  L.  J.,  considered  that  there  was  no 
authority  for  saying  that  the  mere  parting  with  a  bill  without 
saying  it  was  an  accommodation  bill  amounted  to  an  implied 
representation  that  it  was  not  an  accommodation  bill  (u). 

Misappropriaition  of  trust  money  by  a  bankrupt  using  it  in 
his  trade,  was  held  to  be  such  conduct  as  the  Court  might  take 
into  consideration  (x).  But  a  breach  of  trust  simply  was  not 
"  condtict  as  a  trader"  with  respect  to  the  certificate  (y).  As  to 
debts  incurred  by  fraud  to  which  the  bankrupt  is  a  party,  see 
Sect.  30  and  notes. 

Comeni  Co  Judgment, 

As  we  have  seen,  under  the  Act  of  1849,  the  assignees  of 
bankrupts  and  creditors  were  judgment  creditors  to  the  extent 
of  the  unpaid  balance  due  to  them,  whilst  the  certificate  was 
suspended  and  the  bankrupt  was  liable  to  arrest.  Now  the 
Court  may,  as  a  condition  of  granting  the  discharge,  require 
the  bankrupt  to  consent  to  judgment  against  him  6y  the  official 
receiver  or  trustee ;  but  it  does  not  seem  absolutely  necessary 
that  such  judgment  shoiUd  be  so  entered  in  the  name  of  the 
receiver  or  trustee.  Under  the  Act  of  1861  the  creditor  was 
himself  entitled  to  the  "certificate  of  execution,"  as  it  was 
called. 

The  leave  of  the  Court  to  issue  execution  may  be  given  on 
proof  that  the  bankrupt  has  since  his  discharge  acquired  pro- 
perty or  income  available  for  payment  of  his  debts.  This  pro- 
vision seems  entirely  independent  of  the  provisions  of  Sect.  53 
as  to  the  appropriation  of  pay,  salaiy,  or  income. 

The  Court  has  also  power  to  refuse,  suspend,  or  grant  a  con- 
ditional order  of  discharge  in  cases  of  fraudulent  settlements  by 
the  debtor.     See  Sect.  29. 

Revocation  of  a  discharge  or  committal  for  contempt  are  now 
the  penalties  imposed  upon  a  debtor  for  refusal  or  neglect  to 
give  assistance  to  his  trustee  in  realizing  his  estate. 

Demands  in  the  nature  of  unliquidated  damages  (arising 
otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of 
trust),  not  being  provable,  any  action  in  respect  of  such  torts 

(u)  £x  parte  and  re  Hammond,  6  {x)  Ex  parte  Jardine,   1   Fonb. 

De  a.   M.  &  G.  Bank.  App.   479 ;  Bank.  0.  182. 

24  L.  J.  Bank.  2  ;  and  see  Ex  parte  (y)  Ex  parU  Wakefield,  4  ]>e  G. 

Simond,  3  Jur.  N.  8.  424  ;  26  L.  J.  &  S.  18. 
Bank.  49. 


THE  BANKRUPTCY  ACT,   1888.  197 

may  proceed,  notwithstunding  the  discharge,  and  the  Court  will   88  28,  S9. 
not  restrain  it  (z).  ' 

The  promise  of  a  bankrupt  to  pay  a  debt  from  which  the 
discharge  releases  him,  is  held  to  be  nudum  pactum,  and  cannot 
be  enforced  except  upon  a  fresh  consideration  (a).  Unless  the 
earnings  and  income  of  the  bankrupt  be  dealt  with  under  the 
conditions  named  in  this  section,  it  may  be  taken  as  a  general 
rule  that^  although  after-acquired  property  passes  to  the  trustee, 
and  income  may  be  apportioned,  yet  that  mere  personal  earn- 
ings or  the  fruit  of  the  bankrupt's  labour  will  not  pass ;  but 
where  an  architect  sued  for  an  alleged  wTongful  dismissal  from 
employment  under  a  contract  made  before  bankruptcy,  he  being 
undischarged,  it  was  held  that  the  cause  of  action  passed  to 
the  trustee,  and  that  the  proper  course  was  to  add  him  as  a 
co-plaintiff  and  give  him  the  conduct  of  the  action  (b), 

29,  In  either  of  the  following  cases ;  that  is  to  say,       Fraudulent 
(1.)  In  the  case  of  a  settlement  made  before  and  in  con- 
sideration of  marriage  where  the  settlor  is  not  at 
the  time  of  making  the  settlement  able  to  pay  all 
his  debts  without  the  aid  of  the  property  com- 
prised in  the  settlement ;  or 
(2.)  In  the  case  of  any  covenant  or  contract  made  in 
consideration  of  marriage  for  the  future  settlement 
on  or  for   the   settlor's  wife  or  children  of  any 
money  or  property  wherein  he  had  not  at  the  date 
of  his  maniage  any  estate  or  interest  (not  being 
money  or  property  of  or  in  right  of  his  wifej ; 
If  the  settlor  is  adjudged  bankrupt   or  compounds   or 
arranges  with  his  creditors,  and  it  appears  to  the  Court 
that  such  settlement,  covenant,  or  contract  was  made  in 
order  to  defeat  or  delay  creditors,  or  was  unjustifiable 
having  regard  to  the  state  of  the  settlor's  affairs  at  the 

(z)  £x  parte  Baum  re  Edieards,  ▼.  Webb,  2  C.  P.  D.  1  ;  46  L.  J.  C. 

L.  B.  9  Ch.  673 ;  44  L.  J.  Bank.  P.  89. 
25.  (b)  Emden  ▼.  Carte,  17  Oh.   D 

(a)  Jakeman  t.   Cook,  4  Ex.   D.  768  ;  61  L.  J.  Gh.  41. 
26  ;  48  L.  J.  Ex.  165 ;  cf.  Heather 
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I  29.  time  when  it  was  made,  the  Court  may  refuse  or  suspend 
an  order  of  discbarge,  or  grant  an  order  subject  to  con- 
ditions, or  refuse  to  approve  a  composition  or  arrangement 
as  the  case  may  be,  in  like  manner  as  in  cases  where  the 
debtor  has  been  guilty  of  fraud. 

This  provision  is  entirely  new,  like  the  penalty  for  giving 
a  fraudulent  preference,  it  was  first  introduced  into  the  Bill  by 
the  Grand  Committee. 

Made  before  and  in  consideration  of  Marriage, 

Fraudulent  It  is  necessary  to  mark  the  distinction  which  there  is  between 

settlements.      ^^^j^  section  and  Sect.  47,  avoiding  voluntary  settlements.     In 

that  section,  antenuptial  settlements  not  otherwise  void  are 

not  within,  the  provision,  as  they  are  deemed  to  be  settlements 

for  valuable  consideration. 

Under  this  section,  however,  reading  the  entire  section 
together,  it  would  seem  that  the  Court  can  consider  the  right 
to  the  discharge  upon  three  distinct  grounds : — 

1.  Where  the  settlement  is  by  an  insolvent  person  and  the 
Court  thinks  such  settlement  "  imjustifiable,"  having  regard  to 
the  state  of  the  settlor's  affaira. 

2.  Where  the  settlement  is  by  an  insolvent  person  and  it  is 
established  that  such  settlement  was  made  ''  in  order  to  defeat 
or  delay  creditors." 

3.  Under  Sub-sect.  2,  in  respect  of  future-acquired  property 
in  which  the  settlor  had  not,  at  the  date  of  his  marriage,  any 
estate  or  interest  (not  being  money  or  property  in  right  of  his 
wife  (d). 

Under  No.  1  of  the  above  divisions  it  is  submitted  that  the 
settlement,  upon  proof  of  the  facts,  would  not  be  void,  even 
under  the  statute  of  Elizabeth  if  bond  fide,  and  would  certainly 
•  not  be  void  in  bankruptcy. 

{d)  Where  a  person  by  ante-nap-  Bank.  16;  but  if  tbe  property  when 

tial  settlement  covenanted  to  settle  all  specific  were  transferred,  or  the  money 

property  which  he  should  acquire  in  paid  *  before    the    bankruptcy,    the 

future,  the  settlement  was  held  void  settlement  was  not  void.     /6.,  see 

under  similar  words  in  s.  91  of  the  also  Ex  parte  Bishop  rt  Tonniet,  L. 

iCct  of  1869,  £x  parU  BoUand  rt  B.  8  Ch.  718  ;  Rt  Andrew* t  7Vu«tf, 

Clint,  L.  R.  17  Bq.  115 ;  43  L.  J.  7  Ch.  D.  636 ;  88  L.  T.  137. 
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Under  No.  2,  however,  it  is  submitted,  the  settlement  might   88  29,  80. 
also,  owing  to  the  language  here  employed,  be  void  as  against  ~~ 

the  trustee  as  a  settlement  void  under  the  statute  of  Elizabeth, 
and  would  come  within  Colonibine  v.  Penltall  (e),  if  there  is  the 
intent  to  defraud  and  delay  creditors,  and  the  marriage  is 
merely  a  part  of  a  scheme  to  protect  the  property  of  the  debtor 
from  their  claims. 

Under  No.  3  the  settlement  would  be  void  in  bankruptcy, 
unless  the  specific  property  were  transferred  or  the  money  paid 
before  the  bankruptcy. 

Any  of  the  alternatives  given  to  the  Court  as  to  the  dis- 
charge may,  upon  proof  of  the  facts,  be  exercised — the  discre- 
tion is  very  wide  where  it  seems  there  has  been  bankruptcy : 
But  in  the  case  of  a  composition  it  would  seem  the  discretion 
is  more  limited,  for  then  the  Court  "  may  refuse  to  approve  a 
composition  or  arrangement  in  like  manner  as  in  cases  where 
the  debtor  has  been  guilty  of  fraud."  And  as  we  have  seen  by 
the  proviso  in  Sub-sect.  2,  the  Court  must  refuse  the  discharge 
where  the  bankrupt  has  committed  a  misdemeanour  cither 
under  this  Act  or  the  Debtors  Act,  1869,  or  suspend  its  opera- 
tion, or  grant  it  subject  to  conditions,  so  that  the  unqualified 
approval  of  the  Court  to  a  composition  where  any  of  the  facts 
under  this  section  are  proved,  cannot  be  given.  In  addition  to 
the  fact  that  under  this  section  there  is  no  limit  as  to  the  time 
(as  is  the  case  also  under  Sect.  47)  which  will  relieve  the 
settlor  from  responsibility,  the  enactment  is  applicable  alike  to 
traders  and  non-traders,  and  the  facts  will  also  justify  the 
Court  in  refusing  its  approval  to  a  composition  or  arrange- 
ment, although  such  composition  or  scheme  be  otherwise  valid 
imder  Sects.  18  and  23,  but  see  infra, 

30.  (1.)  An   order  of  discharge  shall  not  release  the  Effect  of  onler 

*^      .  of  discharge. 

banknipt  from  any  debt  on  a  recognizance  nor  from  any  Bankruptcy 
debt  with  which  the  bankrupt  may  be  chargeable  at  the  -^*^'' ^^^X' 
suit  of  the  Crown  or  of  any  person  for  any  offence  against 
a  statute  relating  to  any  branch  of  the  public  revenue,  or 
at  the  suit  of  the  sheriff  or  other  public  officer  on  a  bail 
bond  entered  into  for  the  appearance  of  any  person  pro- 

{e)  1  Sm.  k  Oiff.  228  ;  and  see  Bvlmer  v.  Hunter,  L.  B.  8  Ecf.  46, 
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I  30.  secuted  for  any  such  offence :  and  he  shall  not  be  discharged 
from  such  excepted  debts  unless  the  Treasury  certify  in 
writing  their  consent  to  his  being  discharged  therefrom. 
An  order  of  discharge  shall  not  release  the  bankrupt  from 
any  debt  or  liability  incurred  by  means  of  any  frtiud  or 
fraudulent  breach  of  trust  to  which  he  was  a  party,  nor 
from  any  debt  or  liability  whereof  he  has  obtained  for- 
bearance by  any  fraud  to  which  he  was  a  party. 

(2.)  An  order  of  discharge  shall  release  the  bankrupt 
from  all  other  debts  provable  in  bankruptcy. 

(8.)  An  order  of  discharge  shall  be  conclusive  evidence 
of  the  bankruptcy,  and  of  the  validity  of  the  proceedings 
therein,  and  in  any  proceedings  that  may  be  instituted 
against  a  bankrupt  who  has  obtained  an  order  of  dis- 
charge in  respect  of  any  debt  from  which  he  is  released 
by  the  order,  the  bankrupt  may  plead  that  the  cause  of 
action  occuiTed  before  his  discharge,  and  may  give  this 
Act  and  the  special  matter  in  evidence. 

(4.)  An  order  of  discharge  shall  not  release  any  person 
who  at  the  date  of  the  receiving  order  was  a  pai*tner  or 
co-ti*ustee  with  the  bankrupt  or  was  jointly  bound  or 
had  made  any  joint  contract  with  him,  or  any  person  who 
was  surety  or  in  the  nature  of  a  surety  for  him. 

Liabilities  not       The  discharge  does  not  release  the  bankrupt  from 
released.  j^  Debts  due  to  the  Crown. 

2.  Debts  due  to  the  Revenue,  <bc.,  unless  in  both  of  the 
above  cases  the  Commissioners  of  the  Treasury  certify  in 
writing  their  consent  to  the  bankrupt's  discharge. 

3.  A  debt  or  liability  incurred  by  means  of  any  fraud  or 
fraudulent  breach  of  trust  to  which  he  was  a  party,  nor  from 
any  debt  or  liability  whereof  he  has  obtained  forbearance  by 
any  fraud  to  which  he  was  a  party  (see  infra  as  to  fraud). 

The  language  of  the  corresponding  section  of  the  1869  Act 
has  been  departed  from  by  the  use  of  the  words  ^^ fraudulent 
breach  of  trust." 

Formerly  the  original  trust  debt  was  barred  by  the  certificate 
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of  the  bankrupt,  though  no  proof  was  made  and  the  ceatui  que       I  30. 
trust  did  not  know  of  the  misapplication  of  the  trust  fund  (/). 

And  a  demand  in  respect  of  a  breach  of  trust  was  held  to  be  Breaches  of 
equally  barred  by  the  trustee's  discharge  under  the  Insolvent  *""*• 
Acts,  provided  the  liability  was  duly  mentioned  in  the 
schedule  (j^),  and  proof  could  always  have  been  made  of  a  trust 
debt  both  against  the  individual  trustee's  estate,  or  where 
there  were  two  or  more  trustees,  against  each  estate  if  they 
were  bankrupts,  or  proof  against  one  estate  and  legal  proceed- 
ings against  the  solvent  trustees  (A),  notwithstanding  the 
fraudulent  act  of  the  debtor  (»). 

Under  the  Act  of  1869  as  well  as  imder  this  section  the 
bankrupt,  after  and  notwithstanding  his  discharge,  remains 
liable  to  his  cestui  que  trust  for  a  breach  of  trust  (under  this 
Act  if  fraudulent).  But  as  the  breach  of  trust  constitutes  a 
debt  which  may  be  proved  for  in  the  bankruptcy,  the  debtor  is 
protected  from  all  other  proceedings  against  him  for  the  breach 
of  trust  until  after  his  discharge,  when  the  creditor  may  pro- 
ceed either  against  him  personally  or  against  his  property  as  if 
no  bankruptcy  had  intervened  (k).  In  a  recent  case  (1)  the  Rou  y. 
subject  was  considered  by  Pearson,  J.,  who  said  that  if  fraud  O^ttteridge. 
was  found  it  was  unnecessary  to  enquire  about  a  breach  of 
trust,  as  either  was  enough,  and  referring  to  Be  ChaMerton^  his 
lordship  said,  "  I  think  the  passage  quoted  in  that  case  from 
the  judgment  of  Mellish,  L.J.,  in  Cobham  v.  Daltany  seems  to 
show  clearly  that  though  you  cannot,  during  the  liquidation, 
take  proceedings  against  the  person  of  the  debtor  or  to  realize 
his  property,  there  is  no  ground  for  saying  that  a  fraudulent 
debt  is  ipso  facto  barred  by  the  statute,  or  that  the  Act  does 
anything  more  than  impose  a  restraint  upon  proceedings 
affecting  the  person  or  property  of  the  bankrupt  or  insolvent 


(/)  Lewin's  Law  of  Trusts,  7  ed., 
p.  701. 

iff)  lb. 

(A)  lb.,  p.  782. 

yt)  Muddetton  v.  Brown,  6  Yes. 
68 ;  Joy  v.  CampbeU,  1  Sck.  k  Lei. 
328. 

{k)  Lewin's  Law  of  Trusts,  7  ed., 
p.  782 ;  and  see  Cobham  t.  DaUon, 
L.  R.  10  Ch.  App.  656;  and  see 
Nowtll  Y.  Noma,  W.  N.,  1876,  p. 


248 ;  Emma  Silver  Alining  Co.  r. 
Orant,  17  Ch.  D.  122.  And  as  to 
Statute  of  Limitations,  Burdiek  ▼. 
Oarrick,  22  L  T.  502.  See  also  ^x 
parte  Hemming  re  ChaUerton,  13 
Ch.  D.  163  ;  Ex  parte  Coker  re  Blake, 
10  Ch.  App.  652  ;  Earl  of  Lews  ▼. 
BameU,  6  Ch.  D.  252. 

(2)  Bata  t.  GutUridge,  48  L.  T. 
Bep.  N.  S.  117. 
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I  30.  until  his  discharge  has  been  obtained.  The  debt  is  not  affected 
although  payment  cannot  be  enforced  otherwise  than  in  bank- 
ruptcy until  after  discharge  obtained.  There  is  nothing  to 
prevent  the  Court  giving  judgment  for  the  plaintiff,  though  he 
cannot  enforce  it  while  the  liquidation  is  pending,  other^'ise 
than  by  taking  it  into  bankruptcy  and  proving  for  the  amount. 
After  the  debtor's  discharge  the  judgment  can  be  enforced 
against  his  person  and  his  property."  The  effect  of  this 
decision,  therefore,  is  to  entitle  the  creditor  to  sue  and  to 
recover  judgment,  notwithstanding  the  absence  of  discharge, 
but  to  suspend  his  rights  to  enforce  the  judgment  until  the 
DebtoraAct,  discharge.  The  15th  Section  of  the  Debtors  Act  likewise 
^    •  provides  that  a  liquidating  or  compounding  debtor  under  the 

1869  Act  shall  remain  liable  for  the  unpaid  balance  of  any 
debt  which  he  incurred  or  increased,  or  whereof,  before  the 
date  of  the  arrangement,  <fec.,  he  obtained  forbearance  by  any 
fraud,  provided  the  defrauded  creditor  has  not  assented  to  the 
arrangement  or  composition  othem-isc  than  by  proving  his 
debt  and  accepting  dividends. 

It  is  presumed,  if  the  discharge  is  refused  the  creditor's 
rights  will  be  enforceable,  otherwise  the  Court,  if  it  reftises  the 
discharge  on  the  groimd  of  fraud,  will  at  the  same  time  deprive 
the  creditor  defrauded  of  his  right  to  recover. 

Subject  to  the  above  exceptions  an  order  of  discharge 
releases  the  bankrupt  from  all  other  debts  provable  in  the 
bankruptcy  (m). 

Who  are  not  Released, 

Co-debtonand      A  solvent  co-debtor  will  still  remain    liable   to   be  sued 
sureties.  separately  by  a  joint  creditor  who  has  been  party  to  tlie  release 

Joint  con-        of  the  insolvent  debtor  (n),  and  see  sub-s.  (4).     Nor  is  a  joint 
tractor.  contractor  discharged.     And  as  to  actions  by  or  against  him, 

see  Sect.  114. 
Partners.  A  partner  at  'the  date  of  the  receiving  order  wuth  the  bank- 

(m)  A  debt  is  discharged,  althoogh  (n)  Megrath  ▼.  Gray,  L.  R.  9  C. 

the  creditor  has  been  in  entire  ignor-  P.  216  ;  43  L.  J.  C.  P.  63  ;  EUis  t. 

anoe  of  the  proceedings,  and  has  not  WUnuU,  L.  R.  10  Bz.  10  ;  44  L.  J. 

proved,  Emdie  v.  Corrif,  4  Q.  B.  D.  Kx.  10  ;  Ex  parU  Jaccbtt  L.   R.  10 

295 ;  48  L.  J.  Q.  B.  462.    See  s.  4,  Ch.  211,  as  to  discharge  of  acceptor 

aub-s.  1,  Debtor's  Act,  1869,  as  to  of  a  bill.    And  see  Cooper  ▼.  Pritch- 

liability  to  pay  a  penalty.  ard,  ir^ra. 
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rupt  will  not  be  released  (o),  so  that  an  order  of  discharge  in  S  SO. 
respect  of  the  joint  liabilities  will  not  operate  to  discharge  the 
debtor  fix)m  his  separate  debts,  and  after-acquired  property 
will  vest  in  the  trustee  (p).  But  a  release  in  respect  of  a 
partner's  separate  liability  will  discharge  him  as  to  his  joint 
liabilities  also  (q).  See  as  to  actions  by  trustee  and  partner, 
Sect.  113. 

Go-trustees  also  will  remain  liable,  and  notwithstanding  the 
debtor  has  been  guilty  of  a  breach  of  trust  or  of  fraud  (r). 

Condusive  evidence  of  the  bankruptcy,  d:c. 

As  long  as  the  discharge  exists,  and  until  steps  are  taken  to 
set  it  aside,  as  for  instance,  if  obtained  by  fraud,  it  is  conclusive 
evidence  of  the  validity  of  the  proceedings  («).  If  the  discharge 
be  conditional  this  will,  it  is  submitted,  not  render  it  the  less 
pleadable  aa  a  bar  to  the  particular  creditor,  and  subject  of 
course  to  the  conditions  being  performed  pursuant  to  the  order 
granting  such  discharge. 

Debts  or  licAUities  incurred  by  means  of  fraud,  <^<?. 

As  the  section  stood  as  originally  framed,  the  words  "  to  which 
he  was  a  party  "  were  not  in  sub-s.  1  when  the  bill  was  originally 
framed,  but  were  added  so  as  to  override  and  to  avoid  the 
ruling  in  the  case  of  Cooper  v.  Pritchard  (t\     In  that  case  one  of  Cooper  v. 
two  partners  in  a  firm  of  solicitors  misappropriated  money  which  ^^**«''*«''^'- 
had  been  entrusted  to  the  firm  for  investment  upon  mortgage 
security  and  then  absconded.     The  firm  then  went  into  liquida- 
tion, and  the  other  partner  obtained  his  discharge.     The  plain- 
tiff cestui  que  trust  then  sued  the  discharged  partner  for  the 
money  so  misappropriated,  and  the  defendant  contended  that 
he   was  released  from  liability  to  be  sued  by  the  order  of 
discharge  and  by  the  effect  of  Sect.  49  of  the  Act  of  1869,  and 
Pollock,  B.,  having  given  judgment  for  the  plaintiffs,  and  the 
defendant  having  appealed  on  the  ground  that  as  each  partici- 
pator in  a  fraud  was  liable,  he  could  not  be  held  liable  because 

(o)  Sttb-B.  4.  trusts. 

(p)  Meggy  ▼.  Imperial  Viicount  (s)  Lewit  v.   Leonard,   5  Ex.   D. 

Cb.,  3  Q.  R  D.  711.  165 ;  49  L.  J.   Ex.   308 ;  42  L.  T. 

iq)  £x  parte  Hammond,  L.  R.  16  351. 

Eq.  614.  (0  52  L.  J.  Q.  15.  526,  C.  A. 

(r)  See  sub-s.  4,  and  mpra  as  to 
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(  30.       he  did  not  participate  in  the  tortious  act  (u).     And  the  Court  of 
""  Appeal  held  that  the  defendant  still  remained  liable.     Brett, 

M.R.,  said,  "Now  it  is  clear  the  words  'any  debt'  must  mean 
any  debt  of  the  bankrupt.  That  is  a  necessary  implication,  but 
the  section  then  goes  on  *  incurred  by  means  of  any  fraud  or 
breach  of  trust.*  Now  to  prevent  Pritchard  from  coming  within 
these  words  it  is  necessary  to  alter  the  word  *  any '  to  *  his,*  or 
to  add  the  words  '  committed  by  him.*  But  there  is  a  sound 
rule  of  construction  which  forbids  us  to  alter  or  to  add  to 
a  statute  unless  it  is  impossible  otherwise  to  make  sense  of  the 
enactment.  We  have  no  right  to  speculate,  but  if  we  were  at 
liberty  to  do  so  I  think  I  could  see  very  good  reasons  why  the 
statute  was  only  intended  to  protect  honest  bankruptcies,  and 
this  bankruptcy  was  caused  by  the  dishonesty  of  one  partner. 
There  being  then  no  reason  which  obliges  or  enables  us  to  alter 
the  words  of  the  Act,  it  seems  to  be  clear  that  Pritchard's  case 
is  not  covered  by  the  enactment  as  to  release  of  debts,  and  that 
he  is  not  discharged  from  bis  liability  by  the  order  of  discharge 
in  his  liquidation.*' 

Although  the  decision  in  this  case  to  some  extent  was  based 
upon  equitable  grounds  and  upon  the  "  intention  of  the  statute 
to  protect  honest  bankruptcies,**  it  seems  to  have  been  con- 
sidered by  the  Legislature  as  inequitable  that  an  otherwise 
innocent  trustee  should  be  held  responsible  for  the  fraudulent 
act  of  his  co-trustee,  so  far  as  such  act  affected  the  discharge  of 
the  innocent  person,  hence  the  words  "to  which  he  was  a 
party  **  have  been  introduced  so  as  to  qualify  the  section.  And 
therefore,  unless  it  can  be  proved  that  the  debtor  was  partioeps 
criminis,  he  will  be  discharged  from  such  liability  just  as  if  it 
were  a  civil  debt.  What  will  be  deemed  participation  in  the 
fraud  will  now  become  a  question  of  fact  to  be  determined  upon 
the  circumstances  of  each  case.  However,  in  any  case  a  simple 
breach  of  trust,  unless  all  breaches  of  trust  are  to  be  deemed 
fraudulent,  will  not  be  within  the  words  of  this  section,  the 
word  "  fraudulent  **  having  been  introduced,  and  the  debtor  will 
be  (as  he  always  was)  liable  for  such  a  breach  of  trust  (a:),  the 


(u)  And  Bee  Ex  parte  Adamion,  ley^  6  Hare,  442.    The  Emma  Silver 

47   L.   J.   Bank.    103 ;    8    Ch.    D.  Mining  Co.  y.  CfrarU,  50  L.  J.  Ch. 

807  ;    and   see  also    Debtors    Act,  449 ;  17  Ch.  D.  122. 

8.  15,  and  s.  4,  sub-s.  4,  as  to  breach  (z)  See  mpra,  and  Lewin's  Tnistp, 

of  trust,  &c,  and  see  Bl4iirY,  Brom-  7  ed.  p.  782. 
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enforcement  of  the  remedy,  however,  being  suspended  until   M  30,  31. 
after  discharge  (y), 

31.  Where  an  undischarged  bankrupt  who  has  been  UndiBchai^ged 
adjudged  bankrupt  under  this  Act  obtains  credit  to  the  obtaining 
extent  of  twenty  pounds  or  upwards  from  any  person  or20/.*to  bB°* 
without  informing  such  person  that  he  is  an  undischarged  «^*y  ^^  ™'*' 

1    M     t  M  /»  •  demeanori 

bankrupt,  he  shall  be  guilty  of  a  misdemeanor,  and 
may  be  dealt  with  and  punished  as  if  he  had  been  guilty 
of  a  misdemeanor  under  the  Debtors  Act,  1869,  and  the 
provisions  of  that  Act  shall  apply  to  proceedings  under 
this  section. 

This  is  an  entirely  new  provision — who  for  the  purposes  of 
this  section  will  be  deemed  an  "  undischarged  bankrupt "  may 
become  a  question  of  some  nicety.  Will  a  bankrupt  whose 
order  of  discharge  is  suspended  or  granted  upon  conditions  be 
within  the  meaning  of  this  section  ?  Being  a  criminal  liability, 
it  is  submitted  the  section  must  be  strictly  construed,  and  if  so, 
it  may  possibly  be  argued  that  a  "  suspended "  or  conditional 
discharge  is  a  discharge  nevertheless,  but  not  intended  to 
operate  as  such  until  a  certain  time,  (there  are  three  courses 
always  named  in  the  Act ;  viz.,  (1)  refuse  the  order,  (2)  suspend 
the  operation  of  the  order  for  a  specified  time,  (3)  grant  an 
order  of  discharge  subject  to  conditions,  <fec.),  and  therefore  the 
bankrupt  is  discharged,  subject  to  the  time  elapsing  during 
which  the  operation  of  the  order  is  suspended,  or  until  the 
condition  is  fulfilled ;  whilst  such  suspense  will  leave  him 
civilly  liable  as  regards  his  person  and  property,  but  it  does 
not  follow  that  the  oriminal  liability  of  this  section  will  also 
attach  in  the  absence  of  express  words  making  the  section 
applicable  to  the  cases  mentioned. 

The  provision  is  framed  in  the  interest  of  the  new  creditors 
or  persons  with  whom  the  bankrupt  inferentially  is  allowed  to 
trade  prior  to  obtaining  his  discharge,  for  so  far  as  the  property 
afterwards  acquired  by  him  is  affected,  the  creditors  in  the 
bankruptcy  are  entitled  to  it  so  long  as  he  is  imdischarged, 
unless  they  have  previously  sold  the  estate  to  the  debtor 

{y)  See  Ron  v.  OutUridge,  tupra. 
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M  31,  32.  or  rendered  it  inequitable  for  them  to  repossess  themselves  of 
it  (2).  And  when  undischarged  the  new  creditors  would  have 
no  lien  upon  the  property  (a). 

The  silence  of  the  debtor  is  here  taken  to  be  the  false  pre- 
tence in  obtaining  credit,  which  certainly  w^ould  not  have 
rendered  him  criminally  liable  but  for  the  section  (see  Debtors 
Act,  1869).  It  throws  on  him  the  onus  of  informing  the  creditor, 
and  he  may  not  be  silent  as  to  the  fact. 

Under  the  Debtors  Act  1869,  s.  13,  obtaining  credit  within 
four  months  before  liquidation  or  the  presentation  of  a  petition 
against  him  by  a  debtor,  if  so  obtained  by  a  "  false  representa- 
tion "  or  "  other  fraud,"  is  a  misdemeanor  if  the  goods  are  not 
paid  for;  and  also  obtaining  credit  on  the  false  pretence  of 
carrying  on  business  and  dealing  in  the  ordinary  way  of  his 
trade.  And  any  person,  whether  bankrupt  or  not,  who  in  in- 
curring a  debt  or  liability  obtains  credit  under  false  pretences 
or  by  means  of  any  other  fraud,  commits  a  misdemeanor  under 
that  Act,  see  Sect.  1 2  (aa). 


Difqaalifica- 
tions  of 
bankrupt. 

liankniptcy 
Act,  1869, 
88.  121,  124. 

5  &  6  WiU. 
IV.  c.  76, 
8.  62. 

32  &  33  Vict. 

c.  62, 

B8.  21,  22. 

34  &.  35  Vict 
c.  50. 


Disqualifications  of  Bankrupt. 

82.  (1.)  Where  a  debtor  is  adjudged  bankrupt  he 
shall,  subject  to  the  provisions  of  this  Act,  be  disqualified 
for — 

(a.)  Sitting  or  voting  in  the  House  of  Lords,  or  on 

any  committee  thereof,  or  being  elected  as  a  peer 

of  Scotland  or  Ireland  to  sit  and  vote  in  the  House 

of  Lords ; 
(6.)  Being  elected  to,  or  sitting  or  voting  in,  the  House 

of  Commons,  or  on  any  committee  thereof; 
(c.)  Being   appointed   or  acting  as   a  justice   of  the 

peace ; 
{d.)  Being  elected  to  or  holding  or  exercising  the  office 

of  ma)'or,  alderman,  or  councillor ; 
(e.)  Being  elected  to  or  holding  or  exercising  tlie  office 


(2)  Ez  pnrte  Tinker  re  France^ 
L.  R.  9  Ch.  716  ;  43  L.  J.  Bank. 
147  ;  80  L.  T.  806. 

(a)  Ex  parU  PiU  rt  GoHinff,  20 


Ch.  D.  308. 

(rt«)  And  see  W.  N.  1888,  130,  as 
to  evidence  of  false  pretences.  ' 
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of  gaardian  of  the  poor,  overseer  of  the  poor,   II  82,  33. 
member  of  a  sanitary  authority,  or  member  of  a 
school  board,   highway  board,   bmial    board,   or 
select  vestry. 
(2.)  The  disqualifications  to  which  a  bankrupt  is  subject 
under  this  section  shall  be  removed  and  cease  if  and 
when, — 

(a.)  the  adjudication  of  bankrupt  against  him  is  an- 
nulled; or 
(fc.)  he  obtains  from  the  Court  his  discharge  with  a  cer- 
tificate to  the  effect  that  his  bankruptcy  was  caused 
by  misfortune  without  any  misconduct  on  his  part. 
The  Court  may  grant  or  withhold  such  certificate  as  it 
thinks  fit,  but  any  refusal  of  such  certificate  shall  be 
subject  to  appeal. 

(3.)  The  disqualifications  imposed  by  this  section  shall 
extend  to  all  parts  of  the  United  Kingdom. 

33.  (1.)  If  a  member  of  the  House  of  Commons  is  Vacating  of 
adjudged  bankrupt,  and  the  disqualifications  arising  there-  ^f  commons. 
from  under  this  Act  are  not  removed  within  six  months  Bankruptcy 

A  Af    1  ftftO 

from  the  date  of  the  order,  the  Court  shall,  immediately  ag.  122, 124. 
after  the  expiration  of  that  time,  certify  the  same  to  the 
Speaker  of  the  House  of  Commons,  and  thereupon  the 
seat  of  the  member  shall  be  vacant. 

(2.)  Where  the  seat  of  a  member  so  becomes  vacant, 
the  Speaker,  during  a  recess  of  the  House,  whether  by 
prorogation  or  by  adjournment,  shall  forthwith,  after 
receiving  the  certificate,  cause  notice  thereof  to  be  pub- 
lished in  the  London  Oazette ;  and  after  the  expiration  of 
six  days  after  the  publication  shall  (unless  the  House  has 
met  before  that  day,  or  will  meet  on  the  day  of  the  issue), 
issue  his  warrant  to  the  clerk  of  the  Crown  to  make  out 
a  new  writ  for  electing  another  member  in  the  room  of 
the  member  whose  seat  has  so  become  vacant* 

(3.)  The  powers  of  the  Act  of  the  twenty-fourth  year 
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M  88,  84.  of  the  reign  of  King  George  the  Third,  chapter  twenty- 
six,  "  to  repeal  so  much  of  two  Acts  made  in  the  tenth 
and  fifteenth  years  of  the  reign  of  His  present  Majesty 
as  authorise  the  Speaker  of  the  House  of  Commons  to 
issue  his  warrant  to  the  clerk  of  the  Crown  for  making 
out  writs  for  the  election  of  members  to  serve  in  Parlia- 
ment in  the  manner  therein  mentioned;  and  for  sub- 
stituting other  provisions,  for  the  like  pm'poses,"  so  far 
as  those  powers  enable  the  Speaker  to  nominate  and 
appoint  other  persons,  being  members  of  the  House  of 
Conmions,  to  issue  warrants  for  the  making  out  of  new 
writs  during  the  vacancy  of  the  office  of  Speaker  or  during 
his  absence  out  of  the  realm,  shall  extend  to  enable  him 
to  make  the  like  nomination  and  appointment  for  issuing 
warrants,  under  the  like  circumstances  and  conditions, 
for  the  election  of  a  member  in  the  room  of  any  member 
whose  seat  becomes  vacant  under  this  Act. 
yacaiingof  34.  If  a  person  is  adjudged  bankrupt  whilst  holding 

Sherofficw?  ^®  office  of  mayor,  alderman,  councillor,  guardian,  over- 
seer, or  member  of  a  sanitary  authority,  school  board, 
highway  board,  burial  board,  or  select  vestry,  his  office  shall 
thereupon  become  vacant. 

Peers.  Prior  to  this  Act  the  disqualification  of  Peers  was  to  be  found 

in  the  Disqualification  Act,  1871  (34  &  35  Vict.  c.  60).  Now 
some  of  the  provisions  of  that  Act  as  amended  are  to  be  found 
in  this  section. 

It  will  be  observed,  that  whereas  under  that  Act  the  bank- 
ruptcy of  a  Peer  might  have  been  annulled  on  the  ground 
that  the  person  against  whom  the  order  was  made  ought 
never  to  have  been  adjudged  a  bankrupt,  or  where  the 
bankrupt  was  duly  discharged,  either  by  payment  or  satis- 
faction or  by  the  Court,  and  as  to  debts  not  affected  by 
the  discharge,  where  he  satisfied  the  House  that  he  had 
discharged  them.  Now,  cither  upon  annulment,  or  upon 
obtaining  a  discharge  with  a  certificate  tJiat  f/*€  bankruptcy 
xvas  caused  hy  misfoHune  mihout  mUconduct  the  disqualification 
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ccajses,  and  the  refusal  to  grant  such  certificate  may  be  appealed  M  32,  33, 
from.  The  same  rule  will  apply  to  members  of  Parliament,  justices         "* 
of  the  peace,  mayors,  aldermen,  councillors,  guardians,  &c. 

By  the  provisions  of  the  Act  of  1869,  a  member  of  Parlia^  Membera  of 
ment  was,  upon  becoming  bankrupt,  incapable  during  one  year  Parliament, 
from  the  date  of  the  order  -of  adjudication,  of  sitting  or  of 
voting  in  the  House  unless  the  order  was  within  that  time 
annulled,  or  the  creditors  who  proved  their  debts  were  fully 
paid  or  satisfied.  Now  it  will  be  seen  (6)  a  period  of  six 
months  from  the  date  of  the  order  of  adjudication  has  been 
fixed  during  which  time  the  disqualification  exists ;  and  if  not 
removed  (viz.,  either  by  annulment  of  the  bankruptcy,  or  by 
the  grant  to  him  of  a  discharge  with  a  certificate  to  the  effect 
that  his  bankruptcy  was  caused  by  misfortune,  without  any 
misconduct  on  the  member's  part)  within  such  six  months,  upon 
the  fact  being  certified  to  the  Speaker  immediately  upon  the 
expiration  of  the  said  six  months,  the  seat  of  the  bankrupt 
member  then  becomes  vacant. 

Under  the  Act  of  1869  the  disqualification  in  the  case  of  Bankruptcy 
members  of  Parliament  did  not  apply  where  the  afiairs  of  such  ^^^  ®^*®° 
member  were  liquidated  by  arrangement  (c).  So  it  seems, 
under  the  present  Act,  there  must  be  in  all  cases,  both  of 
peers,  members  of  Parliament,  and  other  persons  subjected  to 
disqualification,  "  adjudication ;  '*  in  other  words,  bankruptcy 
must  take  place  ;  so  that  where,  under  Sect.  18,  there  has  only 
been  a  "  receiving  order,"  followed  by  a  composition  or  scheme 
of  arrangement,  and  no  adjudication,  the  section  will  not  apply 
in  any  case.  The  disqualification  from  ofiice  has  now  been  ex- 
tended to  "  guardians  of  the  poor,  members  of  sanitary  authori- 
ties, members  of  school  boards,  highway  boards,  burial  boards, 
or  select  vestries,"  and  upon  such  bankruptcy  taking  place,  the 
offices  of  all  such  persons  at  once  become  vacant  (<f).  But,  it 
seems,  as  in  the  cases  of  peers  and  members  of  Parliament,  and 
now  also  justices  of  the  peace  and  mayors,  there  is  nothing  to 

{b)  See  leetion  88.  position  under  the  22nd  section  of 

{c)  Ex  parte   Pooley  re  JRuutUy  the    Debtors   Act,    1869.     Mayors, 

L.  BL  7  Ch.  519 ;  41  L.  J.  Bank.  41.  aldermen,  and  town  councillors,  both 

It  was  otherwise  as  to  peers,  see  Act  by  5  &  6  Wm.   IV.  c  76,  ss.   52 

of  1871 ;  and  jostioea  of  the  peace  k  53,  as  well  as  s.  21  of  the  Debtors 

were    incapable  of   acting   as  such  Act,  1869,  were  disqualified  if  thej 

until  newly  assigned  to  act,  in  cases  compounded, 
of  bankruptcy,  arrangement,  or  com-  (d)  8.  84« 
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U  32.  33, 

34. 


Mayors,  jus* 
tioes,  &c. 


Debtors  Act, 
1S69,  B.  21. 


Municipal 

Corporations 

Act. 


prevent  such  of  the  above-enumerated  persons  from  effecting  a 
composition  with  their  creditors,  or  a  scheme  of  arrangement 
under  Sect.  18  (but  quaere  as  to  23),  without  incurring  any 
disqualification  whatever. 

As  to  mayors  and  justices  of  the  peace,  Sect.  169  of  this  Act 
repeals  Sects.  21  and  22  of  the  Debtors  Act,  1869,  and  the 
effect  is  of  such  importance  that  these  sections  are  given  in 
extenso.     Sect.  21  was  as  follows  : — 

"  The  provisions  of  the  Act  of  the  session  of  the  fifth  and 
sixth  years  of  William  the  Fourth,  chapter  seventy-six,  for  the 
regulation  of  municipal  corporations,  sections  fifty-two  and  fifty- 
three,  as  to  the  disqualification  of  mayors,  aldermen,  and  town 
councillors  having  been  declared  bankrupt  or  having  compounded 
by  deed  with  their  creditors,  shall  extend  to  every  arrangement 
or  composition  by  a  mayor,  alderman,  or  town  councillor  with 
his  creditors  under  the  Bankruptcy  Act,  1869,  whether  the 
same  is  made  by  deed  or  otherwise." 

By  Sect.  52  of  the  Municipal  Corporations  Act  («),  it  is 
enacted  that,  as  to  mayors,  aldermen,  and  councillors,  if  they 
are  "  declared  bankrupt,"  or  "  shall  apply  to  take  the  benefit 
of  any  Act  for  the  relief  of  insolvent  debtors,"  or  "  shall  com- 
pound with  their  creditors  by  detd^^  they  shall  " thereupon  im- 
mediately become  disqualified,  and  shall  cease  to  hold  the  office 
of  such  mayor,  alderman,  or  councillor  ....  and  the  council 
thereupon  shall  forthwith  declare  the  said  office  to  be  void,  and 
shall  signify  the  same  by  notice  in  wiiting  imder  the  hands  of 
three  or  more  of  them,  countersigned  by  the  town  clerk,  to  be 
afllixed  in  some  public  place  within  the  borough,  and  the  said 
office  shall  thereupon  become  void  (ec) ;  but  every  person  so 
becoming  disqualified,  and  ceasing  to  hold  such  office  on  account 
of  his  being  declared  a  bankrupt,  or  of  his  applying  to  take  the 
benefit  of  any  Act  for  the  relief  of  insolvent  debtorsy  or  having 
compounded  w4th  his  creditors  as  aforesaid,  shall,  on  obtaining 
his  certificate,  or  on  payment  of  his  debts  in  ftdl,  be  capable  (if 
otherwise  qualified)  of  being  re-elected  to  such  office "  (/). 
Under  this  enactment,  where  a  town  coimcillor  effected  a  compo- 
sition with  his  creditors  under  Sect.  126  of  the  Bankruptcy  Act, 


(e)  5  &  6  Wm.  IV.  c.  76. 

{eg)  And  see  Beg,  v.  Mayor  of 
LeedSf  7  Ad.  &  E.  963;  Beg,  y. 
Mayor  of  Orfcrd,  6  Ad.  k  B.  349j 
as  to  carrying  out  the  section. 


(/)  By  s.  58  of  the  same  Act,  the 
person  so  disqnalified  and  holding 
the  office  was  rendered  liable  to  a 
penalty  of  £50  for  eyeiy  offence. 
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1869,  and  then  placed  his  resignation  in  the  hands  of  the  town  M  32,  33, 
clerk,  and  announced  his  resignation  by  advertisement,  and  at  34. 
the  same  time  offered  himself  for  re-election,  and  was  afterwards 
(there  having  been  no  declaration  by  the  council  that  the  office 
was  void,  as  required  by  the  statute)  re-elected  a  councillor,  it 
was  held  that,  having  ceased  to  hold  the  office,  he  was  incapable 
of  resigning  it,  and  that,  the  council  not  having  pursued  the 
course  pointed  out  by  the  Act,  the  election  was  void,  and 
that,  the  councillor  not  having  "  paid  his  debts  in  full,"  he  was 
not  qualified  for  re-election  (g).  And  it  was  further  held  that 
to  disqualify  a  person  within  Sect.  62  of  the  Municipal  Corpo- 
rations Act,  the  composition  must  have  been  by  deed.  So, 
where  an  alderman  had,  without  taking  the  benefit  of  the 
Bankruptcy  Act,  1869,  effected  an  arrangement  without  a  deed, 
although  by  deed  he  secured  a  person  who  was  guarantee  for 
the  payment,  it  was  held  the  office  was  not  void  even  under  the 
Debtors  Act  (h). 

Sect.  22  of  the  Debtors  Act  is.  as  follows :  "  If  any  person.  Debtors  Act, 
being  assigned  by  Her  Majesty^s  commission  to  act  as  a  justice  *  ^'  ^^* 
of  the  peace,  is  adjudged  bankrupt,  or  makes  any  arrangement 
or  composition  with  his  creditors  under  the  Bankruptcy  Act, 
1869,  he  shall  be  and  remain  incapable  of  acting  as  a  justice  of 
the  peace  until  he  has  been  newly  assigned  by  Her  Majesty  in 
that  behalf." 

The  question  will  now  arise  as  to  the  effect  of  this  repeal : 
(1.)  As  to  mayors,  aldermen,  and  town  councillors.  (2.)  As  to 
justices  of  the  peace. 

By  the  repeal  of  the  21st  section  of  the  Debtors  Act,  1869, 
the  law  stands  as  enacted  by  the  Municipal  Corporations  Act  of 
William  the  Fourth,  and  if  there  be  no  corresponding  enactment 
in  the  present  Act,  the  Bankruptcy  Act,  1869,  having  also  been 
repealed,  the  interpretation  must  be  looked  for  in  the  Municipal 
Corporations  Act  as  governed  by  this  Act ;  and,  it  is  submitted, 
if  there  is  found  to  be  any  inconsistency  between  them,  the 
earlier  enactment  must  give  way  to  the  later,  according  to  the 
maxim  Ifges  posttriores  priores  contraricu  ahrogant  (t).      The 

(ff)  ffardwiek  v.  Brown^  L.  R.  8  ^685,  and  Loid  Langdale,  M.R.  :  *<  If 

C.  P.  406.  two  inconriBtent  Acts  be  pdumed  at 

(A)  Adativ.  Mayor  of  Southamp-  different   times,   the   last  must  be 

<oii,  16  Cb.  D.  143.  obeyed,  and  if  obedienoe  cannot  be 

(i)  8ee  upon  this  maxim,  Wilber-  observed  without  derogating  from  the 

force  on  Statute  Law,  citing  2  Inst.  first,  it  is  the  first  which  must  give 

r  % 


212 


THE  BANKRUPTCY   ACT,   1883. 


§i  32,  33/  important  words  of  the  former  Act  are,  '^  be  declared  bankrupt, 

S^j  85.      or  shall  apply  to  take  the  benefit  of  any  Act  for  the  relief  of  in- 

solvent  debtors,  or  shall  compound  with  their  creditors  by  deedJ* 

Sect.  34  of  this  Act  is  as  follows  :  "  If  a  person  is  adjudged 
bankrupt  whilst  holding  the  office  of  mayor,  alderman,  coun- 
cillor, guardian,  overseer,  or  member  of  a  sanitary  authority, 
school  board,  highway  board,  burial  board,  or  select  vestry,  his 
office  shall  thereupon  become  vacant."  Inasmuch,  therefore, 
as  a  "  receiving  order,"  a  "  composition  "  under  Sect.  18  (but 
qucere  under  Sect.  23),  or  a  scheme  of  arrangement,  even  though 
carried  out  by  a  deed,  are  not  any  of  them  a  being  "  declared 
bankrupt"  under  the  Municipal  Corporations  Act,  or  "adjudged 
bankrupt"  imder  this  Act,  and  being  inconsistent  with  the 
words  "  apply  to  take  the  benefit  of  any  Act  for  the  relief  of 
insolvent  debtors,"  as  well  as  the  words  "  shall  compound  with 
his  creditors  by  deed,"  the  words  of  this  Act  will  prevail.  The 
consequence,  therefore,  seems  to  be  that  the  making  of  a  "re- 
ceiving order,"  or  the  eflfecting  of  a  composition  or  scheme  of 
arrangement  under  this  Act,  will  not  be  such  an  act  as  will, 
either  under  the  Act  of  William  the  Fourth  or  this  Act,  render 
the  office  of  the  individual  void  (k), ' 

As  to  justices  of  the  peace,  their  status  is  entirely  regulated 
by  each  successive  Bankruptcy  Act,  and  Sect.  22  of  the  Debtors 
Act  having  been  repealed,  as  well  as  the  Bankruptcy  Act,  1869, 
the  same  conclusion  seems  to  be  deducible  in  their  case,  although 
under  the  Acts  of  1869  such  justices  became  disqualified  upon 
making  an  arrangement  or  composition  with  creditors. 


Power  for 
coart  to 
annul  adjadi- 
cation  in  cer- 
tain cases. 

Bankruptcy 
Act,  1869, 
B.  81. 


36.  (1.)  Where  in  the  opinion  of  the  Court  a  debtor 
ought  not  to  have  been  adjudged  bankrupt,  or  where  it  is 
proved  to  the  satisfaction  of  the  Court  that  the  debts  of 
the  bankrupt  are  paid  in  full,  the  Court  may,  on  the  ap- 
plication of  any  person  interested,  by  order,  annul  the 
adjudication. 

(2.)   Where  an  adjudication  is  annulled  under  this 


way ;  erery  Act  of  Farliameiit  murt 
be  oonaidered  with  reference  to  the 
state  of  the  law  subsisting  when  it 
catne  into  operation,  and  when  it  is 
to  be  applied,  it  cannot  otherwise  be 
nationally  coAstmed."    See  Dean  of 


Ely  Y.  Bl%8$t  5  Beav.  p.  582. 

(k)  Probably  upon  payment  of 
debts  in  full,  both  under  the  Act  of 
Wm.  IV.  and  this  Act,  a  person 
otherwise  disqualified  may  again  be- 
oome  qualified,  see  ss.  35  &  86. 
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section  all  sales  and  dispositions  of  property  and  pay-  "  oPr  oo- 
ments  duly  made,  and  all  acts  theretofore  done,  by  the 
official  receiver,  trustee,  or  other  person  acting  under 
their  authority,  or  by  the  Court,  shall  be  valid,  but  the 
property  of  the  debtor  who  was  adjudged  bankrupt  shall 
vest  in  such  person  as  the  Court  may  appoint,  or  in  de- 
fault of  any  such  appointment  revert  to  the  debtor  for  all 
his  estate  or  interest  therein  on  such  terms  and  subject  to 
such  conditions,  if  any,  as  the  Court  may  declare  by 
order. 

(3.)  Notice  of  the  order  annulling  an  adjudication  shall 
be  forthwith  gazetted  and  published  in  a  local  paper. 

Compare  Sect.  14  as  to  annulHng  "a  receiving  order." 

86.  For  the  purposes  of  this  Part  of  this  Act,  any  debt  Meftning  of 
disputed  by  a  debtor  shall  be  considered  as  paid  in  full,  debte1ja*full. 
if  the  debtor  enters  into  a  bond,  in  such  sum  and  with  such  Bankruptcy 
sureties  as  the  Court  approves,  to  pay  the  amount  to  be  g,  121.     ' 
recovered  in  any  proceeding  for  the  recovery  of  or  con- 
cerning the   debt,   with   costs,   and   any  debt  due  to  a 
creditor  who  cannot  be  found  or  cannot  be  identified 
shall  be  considered  as  paid  in  full  if  paid  into  Court. 

There  was  no  provision  similar  to  Sect.  35  in  the  Act  of  1869, 
except  under  Sect.  28,  upon  the  acceptance  of  a  composition,  or 
under  Sect.  84,  upon  failure  to  appoint  a  trustee.  But  the  Court 
had  an  equitable  jurisdiction  to  annul.  In  JSx  parte  Ashwortli 
re  Hoare  (/),  the  Chief  Judge  held  that,  apart  from  the  power 
vested  in  the  Court  by  the  266th  rule  to  annul  in  certain 
special  events,  and  without  any  special  enactment,  the  Court  of 
Bankruptcy  had  power  at  any  time,  for  good  reasons,  to  annul 
any  bankruptcy  in  which  an  adjudication  had  been  made.  So 
it  seems  that  under  this  section  in  all  cases  where,  upon  equit- 
able grounds,  or  where  even  it  is  established  that  for  any 
reason  the  bankrupt  ought  not  to  have  been  adjudged  bank- 
rupt, the  adjudication  can  be  annulled. 

(/)  L.  S.  18  Bq.  706 ;  43  L.  J.       re  TynU,  15  Ch.  D,  125  ;  42  (^  T. 
Bank.  148  ;  and  B«e  ^«  parU  Tynte      598, 
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U  85,  86,       Other  powers  of  annulment  are  to  be  found  in  Sect.  23 ;  and 
annulment  of  receiving  order,  Sect.  14. 

Paid  in  full. 

Payment.  This  provision  is  also  new.     It  is  apprehended  that  the  sec- 

tion refers  to  the  payment  of  such  balance  (after  deducting 
payment  of  the  dividend  paid)  as  remains  duis  to  the  creditors. 
And  it  would  seem,  in  order  to  entitle  the  bankrupt  to  such 
annulment,  all  his  debts  must  be  paid,  whether  the  creditor  has 
proved  or  not ;  but  they  must  be  such  debts  as  the  Court  of 
Bankruptcy  will  take  cognizance  of,  and  therefore  must  be  such 
only  as  are  provable  ;  and  upon  payment  of  all  such  debts,  the 
Act  recognizes  the  debtor's  right  to  determine  the  bankruptcy. 

It  appears  that  payment  in  full  of  debts  by  an  undischaiged 
bankrupt  would  be  tantamount  or  equivalent  to  a  dischai^e, 
but  subject  to  any  special  terms  or  conditions  imposed  by  the 
Court  (m). 

The  36th  section  defines  "  payment  in  full "  in  the  case  of  a 
disputed  debt,  by  the  provision  for  securing  the  payment  by 
bond  with  sureties  («),  and  also  for  payment  into  Court  where 
the  creditor  cannot  be  found  or  identified. 

The  creditor  will  not  only  be  entitled  to  be  paid  interest 
before  the  debtor  can  become  entitled  to  the  surplus,  but  all 
the  costs,  charges,  and  expenses  of  the  proceedings  under  the 
petition  must  likewise  be  paid  by  the  debtor.     (See  Sect.  65.) 

Any  person  interested. 

Who  may  Any  such  person  may  apply,  that  is  to  say,  not  only  the 

*ppjy-  debtor,  but  such  person. 

Of  course  this  provision  will  not  affect  the  right  of  an  "  ag- 
grieved person  "  to  appeal  within  the  time  limited  for  appeal. 
Under  the  104th  section  of  the  1849  Act,  the  bankrupt  had 
time  allowed  him  to  appeal  against  the  order  of  adjudication, 
and  where  he  did  not  avail  himself  of  it,  and  so  contest  the 
validity  of  the  adjudication,  the  Commisioner  aftar  that  period 
had  no  authority  to  entertain  any  application  to  review  the 

• 

(m)  See  Bab.B.  2.    And  see  as  to  proyiaion  of  s.  121  of  the  Act  of 

implied    discharge    by  annalment,  1869,  and  applicable  to  the  case  of  a 

GiUbey  v.   JfffriM,  52  L.  J.  Q.   B.  disputed  debt  in  the  ease  of  a  member 

116 ;  48  L.  T.  699.  of  Parliament. 

(n)  This  is  an  extension  of   the 


THE  BANKRUPTCY  ACT,   1888. 


215 


ac^'udication  (o) ;  and  where  the  time  had  elapsed  during  which 
the  bankrupt  would  have  been  at  liberty  to  dispute  the  adjudi- 
cation, a  petition  to  annul  presented  by  a  creditor  at  the  bank- 
rupt's instigation  was  dismissed  with  costs  (p).  Under  the 
1849  Act,  a  creditor  was  allowed  to  petition  the  Commissioner 
to  annul,  and  he  had  also  the  right  of  appeal  against  the  refusal 
to  annul,  although  the  time  had  elapsed  which  entitled  him  to 
appeal  against  the  adjudication  (q).  Lord  Cranw^orth  said, 
**  Where  there  has  been  an  adjudication  affecting  a  third  party, 
although  he  was  not  the  person  against  whom  the  decision  was 
rightly  pronounced,  who  was  a  stranger  to  the  whole  proceed- 
ing, who  knew  nothing  of  the  adjudication  nor  of  the  showing 
cause,  but  who  was  damnified  by  the  order  made  by  the  Com- 
missioner, such  third  party,  though  the  order  might  be  valid  as 
between  the  petitioning  creditor  and  the  bankrupt^  might  come 
to  the  Commissioner  and  say, '  You  have  done  me  an  injustice  in 
a  matter  in  which  I  have  not  had  an  opportunity  of  being  heard. 
I  call  upon  you  therefore  to  annul  that  proceeding '  "  (r). 

A  creditor  may  therefore  make  this  application  as  a  person 
interested  within  the  section,  and  will  be  entitled  to  appeal 
against  the  order  of  refusal,  notwithstanding  the  adjudication 
has  not  been  appealed  against. 


I  36,  36. 


JEfect  of  AnnvlmenL 

The  protection  given  to  all  payments,  <S:c.,  and  the  vesting  of  Vesting  of 
the  property  in  the  debtor,  or  in  such  other  person  as  the  estate. 
Court  may  appoint,  is,  by  Sect  35,  limited  to  annulment  under 
"^/m"  section,  and  therefore  does  not  apply  to  Sect.  23.  It  is 
clear  that,  under  Sect.  23  and  independently  of  Sect.  35,  a 
vesting  .order  can  be  made  which  will  define  (or  ought  to  define) 
the  debtor's  rights  and  interest  in  the  estate  upon  such  annul- 
ment^ but  the  words  in  Sect.  35,  taken  from  Sect.  81  of  the  1869 
Act,  do  not  occur  in  Sect.  23,  viz.,  "  or  in  default  of  any  such 


(o)  ExparU  Carter,  1  De  G.  M.  & 
G.  212 ;  4  H.  L.  Ca.  337. 

(/))  Ex  parte  Emery  re  Bradbury, 
23  L.  J.  Bank.  38. 

{q)  Bx  parte  Bean,  1  De  G.  M.  & 
G.  4S6. 

(r)  Ex  parte  Bean,  tupra;  and 
Bee  Carter  ▼.  Dimmoekt  4  H.  L.  851. 
See  also  under  the  Act  of  1869,  Ex 


parte  Lindsay  re  Lindsay,  L.  R.  19 
Eq.  52  ;  Reveil  v.  Blaie,  L.  R.  8  C. 
P.  538 ;  Ex  parte  Sidehotkam,  14 
Ch.  D.  458  :  49  L.  J.  Bank.  41  ;  and 
more  recently,  Ex  parte  Oaiid  re 
Stanger,  22  Gh.  D.  C.  A.  486 ;  bnt 
see  Ex  parte  Prtnch  re  Trimm^  62 
L.  J.  Ch.  48. 
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M  36,  96,  appointment,  revert  to  the  debtor  for  all  his  estate  or  interest 

^*'         therein  on  such  terms  and  subject  to  such  conditions,  if  any, 

as  the  Court  may  declare  by  order  "  («).     The  effect  of  a  simple 

annulment  therefore  will  be  the  same  under  both  sections  as  it 

ailects  the  debtor^s  estate  and  rights. 

The  notice  in  the  Gazette^  whilst  conclusive  evidence  of  the 
adjudication,  is  likewise  conclusive  evidence  of  the  termination 
of  the  bankruptcy. 

Proof  of  Debts. 

Deacriptionof  87.  (1.)  Demands  in  the  nature  of  unliquidated 
in  bankn^tcy.  damages  arising  otherwise  than  by  reason  of  a  contract, 
Rankniptcy      promise,  or  breach  of  trust,  shall  not  be  provable  in 

Act,  1869,         -       , 

B.  31.  bankruptcy. 

(2.)  A  person  having  notice  of  any  act  of  bankruptcy 
available  against  the  debtor  shall  not  prove  under  the 
order  for  any  debt  or  liability  contracted  by  the  debtor 
subsequently  to  the  date  of  his  so  having  notice. 

(8.)  Save  as  aforesaid,  all  debts  and  liabilities,  present 
or  future,  certain  or  contingent,  to  which  the  debtor  is 
subject  at  the  date  of  the  receiving  order,  or  to  which  he 
may  become  subject  before  his  discharge  by  reason  of  any 
obligation  incurred  before  the  date  of  the  receiving  order, 
shall  be  deemed  to  be  debts  provable  in  bankruptcy. 

(4.)  An  estimate  shall  be  made  by  the  trustee  of  the 
value  of  any  debt  or  liability  provable  as  aforesaid,  which 
by  reason  of  its  being  subject  to  any  contingency  or  con* 
tingencies,  or  for  any  other  reason,  does  not  bear  a  certain 
value. 

(5.)  Any  person  aggrieved  by  any  estimate  made  by  the 
trustee  as  aforesaid  may  appeal  to  the  Court. 

(6.)  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  liability  is  incapable  of  being  fairly  estimated,  the 

{s)  See  Bailey  v.  Johnion,  L.  R.  is  appointed  to  cany  out  terma,  JSx 

7Ex.  263  ;41Ii.  J.  Ex.211;  ExparU  parU  AUard  re  Simons,  16  Oh.  D. 

Jarvit  re  SpanUm,  10  Ch.  D.  179  ;  505  ;  44  L.  T.  35. 
89  L.  T.  651 ;  and  see  where  a  trustee 
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Court  may  make  an  order  to  that  effect,  and  thereupon       |  37, 
the  debt  or  liability  shall,  for  the  purposes  of  this  Act,  be  '■    ^ 

deemed  to  be  a  debt  not  provable  in  bankruptcy. 

(7.)  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  liability  is  capable  of  being  fairly  estimated,  the 
Court  may  direct  the  value  to  be  assessed,  before  the 
Court  itself  without  the  intervention  of  a  jury,  and  may 
give  all  necessary  directions  for  this  purpose,  and  the 
amount  of  the  value  when  assessed  shall  be  deemed  to  be 
a  debt  provable  in  bankruptcy. 

(8.)  "  Liability  "  'shall  for  the  purposes  of  this  Act 
include  any  compensation  for  work  or  labour  done,  any 
obligation  or  possibility  of  an  obligation  to  pay  money  or 
money's  worth  on  the  breach  of  any  express  or  implied 
covenant,  contract,  agreement,  or  undertaking,  whether 
the  breach  does  or  does  not  occur,  or  is  or  is  not  likely  to 
occur  or  capable  of  occurring  before  the  discharge  of  the 
debtor,  and  generally  it  shall  include  any  express  or  im- 
plied engagement,  agreement,  or  undertaking,  to  pay,  or 
capable  of  resulting  in  the  payment  of  money,  or  money's 
worth,  whether  the  payment  is,  as  respects  amount  fixed 
or  unliquidated;  as  respects  time,  present  or  future, 
certain  or  dependent  on  any  one  contingency  or  on  two 
or  more  contingencies ;  as  to  mode  of  valuation  capable 
of  being  ascertained  by  fixed  rules,  or  as  matter  of 
opinion. 

The  changes  that  have  taken  place  in  the  wording  of  this  Comparison  of 
section,  as  compared  with  Sect.  31  of  the  Act  of  1869,  do  not  ^^^^^^ 
appear  to  be  of  so  important  a  character  as  to  justify  setting  section, 
out  the  latter  section  in  extenso.     The  chief  alterations  appear 
to  be: — 

(1.)  The  enactment  in  this  section  of  the  right  of  proof  for 
damages  arising  from  a  breach  of  trust.     (A  breach  of  tnist 
formerly  was  held  to  create  a  goqd  debt  in  Equity,  and  as  such  ^ 
was  provable,  notwithstanding  the  fact  that  it  also  afforded  a 
good  ground  for  an  action  in  tort  for  unliquidated  damages, 


218 


THE  BANKRUPTCY  ACT,   1883, 


(37. 


and  which  were  never  provable ;  but  now  the  right  to  prove  is 
'  expressly  provided  for  (<).) 

(2.)  The  notice  of  an  act  of  bankruptcy  after  the  contracting 
of  the  debt,  &c.,  disentitling  the  creditor  to  prove,  is  now 
"  notice  of  an  act  of  bankruptcy  available  for  a  bankruptcy 
petition  at  the  date  of  the  presentation  of  the  petition  on  which 
the  receiving  order  is  made,"  and  not  notice  of  any  act  of  bank- 
ruptcy available  for  adjudication^  as  in  the  Act  of  1869  («).  ^ 

(3.)  The  word  "  debtor,"  in  sub-sect.  3,  hafl  been  substituted 
for  *'  bankrupt,"  used  in  paragraph  2  of  the  31st  section  of  the 
1869  Act,  and  "receiving  order"  for  "abjudication"  in  two 
places.  And  the  words  "  before  his  dischai*ge,"  in  sub-sect.  3, 
in  lieu  of  "  during  the  continuance  of  the  bankruptcy,"  in  para- 
graph 2  of  Sect.  31  of  the  1869  Act.  The  words  in  Sect.  31  of 
the  1869  Act  ajs  to  proof  before  the  trustee  are  left  out. 

(4.)  Paragraph  3  of  Sect.  31  has  been  varied  to  this  extent, 
that  the  estimate  is  now  to  be  made  by  the  trustee  without  re- 
ference to  any  rules  prescribed.     (But  see  General  Rules.) 

(5.)  In  paragraph  7  of  this  section  the  Court  has  power  to 
direct  the  value  of  the  liability  capable  of  being  estimated,  to 
be  assessed  before  the  Court  without  a  jury ;  whereas,  by 
paragraph  4  of  Sect.  31  of  the  1869  Act,  the  consent  of  all 
parties  was  necessary  for  the  Court  itself  to  assess  without  a 
jury,  otherwise  a  jury  was  necessary, 

(6.)  "  Liability "  is  in  all  respects  defined  as  in  Sect.  31  of 
the  1869  Act,  save  that  the  word  "trust "has,  consistently 
with  paragraph  (1),  been  introduced.  And  subnsect.  8,  in  ex- 
tending  the  limit  (as  did  also  the  corresponding  clause  in 
Sect.  31),  during  which  the  bankrupt's  liability  as  to  breaches 
may  occur,  uses  the  following  words,  "  whether  the  breach  does 


(0  Ex  parU  Green,  2  D.  &  C. 
113 ;  Ex  parte  Bromley,  34  L.  J. 
Bank.  83;  Ex  parU  CadwaUader, 
31  L.  J.  Bank.  66  ;  £x  parU  Wat- 
eat  re  White,  L.  R.  9  Ch.  626 ;  43 
L.  J.  Bank.  119.  See  also,  where 
there  has  been  both  fraud  and  breach 
of  trust,  Emma  Silver  Mining  Co,  v. 
Grant,  l7Ch.  D..122  ;50L.  J.  Ch.  449; 
and  see  Ex  parte  Barnard  re  GUI, 
46  L.  T.  824 ;  and  where  a  (Murtnership 
debt  has  been  incurred  by  fraud  or 
breach  of  trust,  Ex  parte  Adam$on, 


re  CoUie,  L.  R,  8  Ch.  D.  807 ;  47 
L.  J.  Bank.  103;  38  L.  T.  917. 
The  Statute  of  limitations  is  no  bar 
to  a  chiim  by  a  ceHui  que  truMt, 
where  the  property  has  been  misap- 
plied by  the  trustee  in  the  case  of  an 
express  trust,  Metropolitan  Bank  y. 
lleiron,  L.  R.  5  Ex.  D.  319 ;  Brittle-^ 
hank  T.  Goodwin,  L.  K.  5  Bq.  545  ; 
see  also  Judicature  Act,  1873,  s.  25, 
par.  2. 

(u)  As  to  what  is  such  notice,  see 
ii^ra» 
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or  does  not  occur,  or  is  or  is  not  likely  to  occur,  or  capable  of  I  37. 
occurring  hefort  the  discharge  of  the  debtor"  in  lieu  of  the  words 
"before  the  close  of  the  bankruptcy/'  as  in  the  1869  Act. 
And  this  provision  must  therefore  be  read  along  with  the  pro- 
visions of  Sect.  29,  the  second  paragraph  of  which  is,  that  "  an 
order  of  dischai;ge  shall  release  the  bankrupt  from  all  other 
debts  provable  in  bankruptcy,''  the  first  paragraph  of  the  same 
section  having  excepted :  (1),  debt  on  a  recognizance ;  (2),  debts 
due  to  the  Crown  or  any  person  for  offence  against  a  statute 
relating  to  the  public  revenue;  (3),  at  the  suit  of  sheriff  or 
other  public  officer  on  a  bail  bond;  (4),  debts  or  liabilities, 
either  incurred  or  in  respect  of  which  he  has  obtained  forbear- 
ance by  any  fraud  or  fraudulent  breach  of  trust  to  which  he  was 
a  party  (x). 

Under  the  Act  of  1869,  property  acquired  by  a  debtor  after 
his  dischaige  but  before  its  close,  or  after  the  close,  though 
the  debtor  was  not  discharged,  could  not  be  claimed  by  the 
trustee  (y). 

As  to  what  damages  \rere  or  were  not  provable  prior  to  the  Ab  to  proof 
Act  of  1869,  the  rule  is  thus  stated  in  Eden's  Bankruptcy  *°' ^^'^^S®^- 
Law: — 

"  Where  damages  are  contingent  and  uncertain,  as  in  some 
cases  of  demands  founded  on  contract,  and  in  all  cases  of  torts : 
where  both  the  right  to  any  damages  at  all,  and  also  the 
amount  of  them, 'depend  upon  circumstances  of  which  a  jury 
alone  can  properly  judge,  and  which,  therefore,  it  requires  the 
intervention  of  a  jury  to  ascertain,  such  damages  are  not 
capable  of  proof  imder  a  commission.  But  in  cases  where, 
although  the  usual  form  of  action  which  a  creditor  would  have 
for  his  demand  may  be  one  in  which  he  would  recover  it  in  the 
shape  of  damages  to  be  given  by  a  jury ;  although  perhaps  in 
some  instances  he  could  have  no  other  kind  of  action ;  yet  if 
his  demand  is  of  such  a  nature  as  admits  of  being  liquidated 
and  ascertained  at  the  time  of  the  bankruptcy,  so  that  he  can 
swear  to  the  amount,  he  will  be  entitled  to  prove.  Thus  a 
demand  for  goods  sold,  or  for  work  and  labour,  without  any 
agreement  as  to  the  price  which  the  party  would  recover  at 

{x)  See  notes  to  s.  29.  BatdnaU,  L.  R.   10  Ch.  47D  ;  44  L. 

(2^)  Ab  to  cloee  of  bankniptey  and  J.    Ch.    691  ;    32  L.   T.    650  ;    Fe 

dischai^,  see  Ex  parte  Greener  re  PcUit*»  Estate,  1  Cb.  D.    478 ;   45 

Wainwri^t,  ntpra,  see  also  Ebbe  ▼.  L.  J.  Bank.  68. 
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.1  37.  law  as  damages  in  auumptU  on  a  quantum  mertiitf  may  be 
proved,  because  the  value  can  be  easily  ascertained  and  the 
creditor  can  swear  to  the  amount/' 

And  in  Williams'  Bankruptcy  it  is  stated  that,  ^' Since  6 
Geo.  IV.  c.  16,  there  has  been  a  continuous  tendency  to  relax 
this  rule,  but  with  the  exception  of  Sect.  153  of  the  Act  of 
1861,  no  enactment  has  directly  affected  the  right  of  a  creditor 
to  prove  in  respect  of  damages  arising  from  a  breach  of  con- 
tract in  cases  where  the  amount  of  the  damages  neither  had 
been  ascertained  nor  could  easily  and  without  the  intervention 
of  a  juiy  be  ascertained.  That  section  affected  such  cases,  but 
did  not  go  nearly  so  far  as  the  present  Act  (1869),  the  result  of 
the  cases  on  Sect.  153  seeming  to  show  that  under  the  Act  of 
1861,  although  machinery  was  provided  by  which  a  creditor  in 
respect  of  unliquidated  damages  might  prove  whether  in  bank- 
ruptcy, or  for  the  purposes  of  a  deed  under  Sect.  192,  yet  that 
section  was  merely  an  enabling  and  not  an  imperative  section, 
and  which  did  not  apply  where  the  liability  itself  and  not  the 
amount  only  was  disputed.  So  that  until  and  unless  the 
damages  had  been  assessed  under  Sect.  153,  neither  a  discharge 
in  bankruptcy  nor  a  deed  imder  Sect.  192,  could  be  successfully 
pleaded  (2:).  Moreover,  it  was  doubted  whether  Sect.  153  ap- 
plied to  any  except  cases  where  the  bankrupt  admitted  the 
breach  (a).  The  present  Act  (1869)  in  terms  (see  in  this  section 
definition  of  "liability'')  applies  as  well  to  cases  where  the 
breach  has  not  occurred  "  before  tJ^e  dose  of  the  bankruptcy  "  (in 
(1883)  discharge),  ''as  to  cases  where  it  has  occurred  so  far  as 
to  make  the  damages  provable." 
Proof  by  Although  the  Act  of  1869  contained  no  express  provision,  as 

did  the  Act  of  1849  by  Sect.  173,  enabling  "sureties  and  per- 
.sons  liable  for  the  debt*  of  a  bankrupt  to  prove  after  having 
paid  such  debts,"  yet,  under  the  comprehensive  definitions 
of  Sect.  31  of  the  1869  Act,  sureties  who  paid  the  debts  of  their 
principals  were  allowed  to  prove.  Under  the  old  law  a  surety 
was  not  entitled  to  prove  imtil  the  whole  debt  was  discharged 

(f)  See  cases  cited,   Sharland  ▼.  son  v.  Gass,  L.  R.  2  Ex.  396. 

Spence,  L.  R.  2  C.  P.  456 ;  86  L.  J.  (a)  Ex  parU  WilmoU  re  Tkomp- 

C.  P.  230;    Wood  t.   De  Mattot,  ton,  L.   R.  2  Ch.   799;   36  L.   J. 

L.  R.  1  Bx.   91 ;  35  L.  J.  Ex.  64  ;  Bank.  17.   See  as  to  proof  by  patentee 

Ex  parte  Mtndel,  33  L.  J.  Bank.  14  ;  against  infringer  in  respect  of  profits. 

In  re  Penton't  truH,  L.  R.   1  Ch.  WaUon  v.  HoUiday,  48  L,  T,  645 ; 

158 ;  35  L.  J.'  Bank.  17  ;  Hogarth  31  W.  R.  536. 
T.  Taylw^  L.  R.  2  Ex.  105 ;  Robert" 


sureties. 
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cither  by  payment  in  full  or  of  part  in  full  satisfaction  of  the       |  37* 
whole,  or  of  all  that  remained  unpaid  (b) 

Under  the  Act  of  1869,  and  so  also  it  would  seem  imder  this 
Act,  if  a  surety  pays  the  whole  debt  before  the  bankruptcy  of 
the  principal,  he  would  be  entitled  to  prove  for  the  whole ;  he  is 
likewise  entitled  to  stand  in  the  place  of  any  creditor  whom  he 
was  liable  to  pay  and  may  have  paid,  although  such  creditor 
has  already  proved,  in  respect  of  all  securities,  dividends  re- 
ceived, and  all  other  rights  (c).  He  is  also  entitled  to  claim  and 
receive  dividends  under  his  proof  (d).  So  also  where  he  is 
surety  for  a  part  of  the  debt  only  and  pays  such  portion,  he  is, 
it  seems,  entitled  to  receive  a  proportion  of  the  dividend  on  the 
whole  debt  (e).  The  surety  may,  however,  by  express  contract 
deprive  himself  of  the  right  to  share  in  the  dividends  and  to 
stand  in  the  creditor's  place  (/). 

A  creditor,  upon  the  bankruptcy  of  a  surety  for  the  principal  Proof  against 
debtor,  has  also  a  right  of  proof  against  the  estate  of  the  surety  s^"**®*- 
unless,  by  his  conduct  with  respect  to  the  principal  debtoi*,  he 
has  so  acted  as  to  discharge  him  (g).     And  possibly  the  right  of 
proof  exists  notwithstanding  default  may  not  have  occurred  (h) 
A  binding' agreement  for  valuable  consideration  with  a  debtor 
to  give  him  time,  will  discharge  a  surety,  unless  he  assents  (t). 
A  discharge,  either  in  bankruptcy  or  liquidation,  or  the  accept- 
ance of  a  composition,  had  not  the  effect,  however,  of  discharging 
a  surety,  notwithstanding  the  creditor  might  have  voted  for 
such  discharge  or  composition  without  reserving  his  rights  (k). 


(6)  Ex  parte  Joh^iton,  3  D.  M.  ft 
G.  218  ;  Younff  ▼.  Taylor,  8  Taunt 
316  ;  Ex  parte  Coplettcnef  4  Dea. 
5i  ;  Ex  parte  Serjeant^  2  GI.  k  J. 
23. 

.  (c)  See  19'&  20  Vict.  c.  97,  b.  5  ; 
and  see  i>iificaii,  Foo^  and  Co,  ▼. 
North  and  South  Wales  Bank,  L.  R. 
Q  App.  Ca.  1  ;  50  L.  J.  Ch.  355,  as 
to  an  indoner's  right  to  securities  in 
the  hands  of  holder  as  against  an  ac- 
oej>tor. 

(d)  Ex  parU  Huthforth,  10  Yes. 
409,  Hi;  Ex  parU  Johnson,  3  D. 
M.  &  G.  218. 

(e)  Oray  v,  Seekham^  L.  R.  7  Ch. 
680  ;  SUis  t.  Emanuel,  L.  R.  1  Ex. 
D.  157, 


(/)  Ex  parte  Midland  Banking 
Co.  re  Sellers,  38  L.  T.  395 ;  Ex 
parte  National  and  Provincial  Bank 
re  Rees,  17  Ch.  D.  98  ;  44  L.  T. 
325  ;  Midland  Banking  Co.  v. 
Chambers,  L.  R.  4  Ch.  398. 

(g)  Woodcock  v.  Oxford  and  Wor* 
cester  Railway  Co.,  1  Drew.  521 ; 
General  Steam  Navigation  v.  BoU, 
6  C.  B.  N.  8.  550;  SUwart  v. 
McKean,  10  Ex.  675. 
.  (A)  See  par.  8,  "LiabiUty." 

(t)  Tucker  ▼.  Laing,  2  K.  &  J. 
745. 

(k)  Em  y.  WUmot,  L.  R.  10  Ex. 
10  ;  44  L.  J.  Ex.  10 ;  Ex  parte 
Jacobs,  L.  R.  10  Ch.  211  ;  44  L.  J. 
Bank.   34 ;  Megrath  v.  Oray,  L.  R. 


in 
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Bills  and 
notes. 


Aooommoda- 
lion  bills. 


A  surety,  if  he  pays  the  creditor  the  entire  liability,  or  more 
than  his  share  of  such  liability,  is  entitled  to  contribution  in 
respect  of  such  payment  from  his  consjureties,  and  may  therefore 
prove  for  the  amount  upon  the  bankruptcy  of  his  consurety  or 
co-sureties  (/). 

In  almost  all  cases  where  a  bankrupt  would  be  liable  to  an 
action  at  law  or  suit  in  equity  by  the  holder  of  a  bill  or  note, 
the  holder  may  prove  on  the  bankrupt's  estate  for  the  amoimt. 
And  whatever  would  be  a  defence  to  a  suit  in  law  or  equity, 
will  be  an  answer  to  such  proof  (wi).  Where  a  bill  of  exchange 
was  transferred  much  under  its  real  value,  proof  was  allowed 
only  of  the  sum  actually  paid  (n). 

Bills,  notes,  and  other  securities  not  due  at  the  time  of  the 
bankruptcy  may  be  proved,  deducting  a  rebate  of  interest  at 
such  rate  per  cent,  as  the  rules  or  practice  of  the  Court  may 
prescribe,  to  be  computed  from  the  declaration  of  a  dividend  (o). 
The  holder  of  a  bill  or  not«  payable  on  demand  may  prove 
though  no  demand  has  been  made  before  the  act  of  bank- 
ruptcy (p).  Where  a  bill  has  been  lost,  a  party  claiming  to 
prove  must,  as  a  general  rule,  give  an  indemnity  to  the  satis- 
faction of  the  Court  (q), 

A  holder  of  a  bill  or  note  has,  subject  to  the  power  of  the 
Court  to  stay  proceedings,  an  election  to  proceed  by  proof 
under  the  bankruptcy  or  by  action,  but  he  cannot  do  both. 
Yet  he  may  proceed  against  some  parties  to  the  bill  by  action 
and  against  others  by  proof  under  the  bankniptcy,  and  against 
the  same  party  he  may  prove  for  one  debt  and  bring  his  action 
for  another  (r).  Difficulties  as  to  proof  chiefly  arise  in  respect 
of  what  is  termed  mutual  accommodation  between  the  bankrupt 


9  C.  P.  216 ;  48  L.  J.  C.  P.  63  ; 
Rfxinhow  V.  Juggins,  5  Q.  B.  D.  422 ; 
49  L.  J  Q.  B.  718  ;  In  re  Pirn,  7 
L  R.  Ir.  Ch.  458. 

(0  AdHns  V.  Farrington,  29  L. 
J.  Bx.  845. 

(m)  Byles  on  Bills,  Idth  ed.,  p. 
445  ;  and  see  Ex  parte  Detedney,  15 
Yes.  495  ;  £x  parte  Smithy  3  Bro. 
C.  C.  1 ;  Ex  parte  WiUon,  11  Ves. 
410  ;  Ex  parte  Gifford,  6  Ves.  807  ; 
ExparU  HeaJth,  2  V.  &  B.  240  ;  Ex 
parte  Barclay ,  7  Ves.  597  ;  Ex  parte 


Eofey,  19  Ves.  468. 

(n)  Jones  v.  Gordon^  L.  B.  2  App. 
Ga.  616  ;  /n  re  Oomersall,  L.  R.  1 
Chan.  Div.  137. 

(o)  Byles  on  Bills,  18t2i  ed.,  p^ 
445  ;  and  see  Payment  of  Interest, 
infra,  and  Sched.  2,  r.  22. 

{p)  Ex  parte  Beavfoy^  Oooke 
Bank.  L.  180. 

{q)  Ex  parte  Greenway,  6  Yes. 
812. 

(r)  Byles  on  Bills,  13  ed.,  p.  448, 
and  cases  there  cited. 
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and  other  parties.  Such  accommodation  may  be  either  (1)  with  I  37. 
specific  exchange  of  securities,  or  (2)  without  such  specific 
exchange.  Mutual  acconmiodation  with  specific  exchange  is 
where  the  acceptance  of  A.  is  exchanged  for  the  acceptance  of 
B.  to  the  same  amount :  in  this  case  each  part]^  is  bound  to  pay 
his  own  acceptance,  and  in  doing  so  is  not  considered  a  siirety 
for  another  («).  It  is  not  essential  that  the  acceptances  ex- 
changed should  be  the  acceptances  of  the  party  giving  them, 
or  that  the  amounts  and  dates  should  be  exactly  the  same  (t). 
Formerly  a  party  to  a  specific  exchange  of  paper  was  allowed 
to  prove  the  bankrupt's  paper  without  having  paid  his  own,  the 
dividends  being  retained  until  he  had  paid  his  own  paper  (t^), 
but  now  he  must  before  he  can  prove  take  up  his- own  bills,  or 
exonerate  the  bankrupt's  estate  from  the  original  debt  (x). 

Mutual  accommodation  without  specific  exchange  will  not 
create  a  debt  from  the  acceptor  to  the  drawer;  but  the  acceptor 
is  to  be  considered  as  a  surety,  and  may  recover  what  he  pays 
as  money  paid  to  the  drawer's  use  (y).  If  the  holder  of  *a  bill 
has  proved  against  the  estate  of  the  person  for  whose  accommo- 
dation the  bill  was  accepted,  there  can  be  no  further  proof  by 
any  one  to  whom  the  bill  is  returned,  nor  by  the  accommoda- 
tion acceptor  when  he  pays  it  (z). 

Where  accommodation  bills  are  in  the  hands  of  a  third  party  Proof  by 
for  a  valuable  consideration,  he  may  prove  the  whole  of  each  "**^9*"" 
bill  upon  the  estate  of  each  of  the  parties  to  it,  and  receive 
dividends  as  far  as  the  amount  due  to  him  (a), 

A  creditor  holding  a  bill  of  exchange  as  security  must  pro- 
duce it  before  proving  his  claim  (6). 

This  section,  like  Sect.  31  of  the  1869  Act,  is  so  wide  in  its  Broaches  of 
scope  that  it  would  seem  (whilst  until  the  Act  of  1861,  s.  153,  ^^®°*^^ 
there  could  have  been  no  proof  even  after  a  breach  for  unliqui- 


(«)  lb,,  and  see  Jiq^fe  ▼.  Cadon, 
2  H.  BL  570,  anno  1795;  Cowley 
T.  DutUopt  7  T.  B.  565,  Lords 
Kenyon  and  Ashnrat  disstntientUms  ; 
Suekier  t.  BuUivant,  3  East,  73. 

(«)  n, 

(u)  Sx  parte  Beaufoy,  Cookers 
Bank.  L.  180  ;  £e  parU  SolarU,  2 
D.  &  C.  261. 

(x)  Byles  on  Bills,  13th  ed.,  p. 
456. 


(y)/J.,i).  451. 

{»)  Ex  parte  Read,  1  G.  &  J.  224  ; 
Ex  parte  Oriental  Bank,  L.  B.  7 
Ch.  App.  99 ;  41  L.  J.  Ch.  217. 

(a)  Byles  on  Bills,  13th  ed.,  p. 
456,  and  cases  cited. 

(6)  Ex  parte  Jacob  re  Carter,  L. 
B.  17  Eq.  575 ;  43  L.  J.  Bank.  46  ; 
Ex  parte  Athworth  re  ffoare,  L.  B. 
18  Eq.  705 ;  43  L  J.  Bank.  143, 
and  Sched.  2,  r.  11. 
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I  37.       dated  damages  in  respect  of  a  covenant  to  do  a  specific  act  not 
being  a  mere  payment  of  money  or  transfer  of  stock)  both 
under  the   1869  Act  and  this  Act  all  demands  arising  from 
contract  are  provable,  however  unliquidated  or  uncertain  the 
amount  of  the  claim,  and  including  even  consequential  damages 
and  damages  in  cases  where   the  amount  has  not  and  even 
cannot  by  fixed  rules  be  ascertained,  and  this,   whether  such 
breach  has  not  or  could  not  have  occurred  (under  this  Act) 
before  the  discharge  of  the  debtor  (c).     So,  in  considering  the 
effect  of  Sects.  23  and  31  of  the  1869  Act,  Mellish,  L.  J.,  com- 
menting upon  the  right  of  the  trustee  to  disclaim,  and  the 
right  of   the  creditor  to  proof,    although  the  right  of  exer- 
cising his  option  to  disclaim  in  the  case  before  him  had  gone 
because  of  the  entry  by  the  mortgagee,  who  had  put  an  end  to 
the  contract,  said,  "  I  hold  it  to  be  the  duty  of  the  Court  to 
carry  out  the   evident   intention  of  the  Legislature,  and  to 
bring  within  the  Act  all  possible  contracts  that  have  been 
broken  so  as  to  discharge  the  bankrupt     No  doubt  there  are 
some   contracts   which   could  not  form  the  subject  of  proof, 
namely,  those  which  are  not  put  an  end  to  by  the  bankruptcy, 
such  as  the  liability  of  a  lessee  who  had  assigned  his  lease. 
The  covenants  would  not  have  been  put  an  end  to,  and  no  one 
could  properly  estimate  whether  an   assignee  would  at  any 
future  period  commit  a  breach,  or  if  he  did,  whether  he  would 
pay  for  it  himself,  and  many  other  cases  might  be  suggested. 
But  where  the  contract  has  actually  been  broken,  I  can  conceive 
of  no  cases  in  which  damages  could  not  be  estimated  "  (d). 
Conditional  ^.n  annuity  for  life  is  capable  of  estimation,  and  is  therefore 

annmtics.         provable,  although  it  may  be  contingent  on  the  performance  or 
non-performance  of  some  act  by  the  payee  himself  (e).     So  also, 
an  annuity  payable  to  a  woman  during  life  or  widowhood  (/). 
Costs.  As  to  costs,  it  has  been  held  that  a  claim  for  costs  in  an 

action  of  contract  may  be  proved  even  though  the  costs  may 

(e)  See  Williams*  Bankruptcy,  p.  118  ;  36  L.  T.  783  ;  ExparUNaden 

160.  re  Wood,  L.  B.  9  Ch.  670  ;  48  L.  J. 

((£)  See  also  Ex  parte  Llynvi  Coal  Bank.  121.     See  also  Ex  parte  NeaX 

and  Iron  Co.,  L.  R.   7  Ch.  28  ;  and  re  BaUy,  14  Ch.  D.  679  ;  Ex  parU 

see  Ex   parte    Jackton,   27  L.  T.  Pearce  re  Grieves,  13  Ch.  D.  262 ; 

696.  ^1  li*  T.  742  ;   Ex  parU  Batet  re 

{e)  Jh.  PanneU,  11  Ch.  D.  914 ;  48  L.  J. 

(/)  Ex  parte  Blahemvre  re  Blake-  Bank.  113  ;  Re  Bridges,  17  Ch.  D. 

more,  5  Ch.  D.  872 ;  46  L.  J.  Bank.  842. 
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not  have  been  taxed  at  the  date  of  the  adjudication  (^).     So       8  37, 
costs  of  a  mortgagee's  unsuccessful  defence  of  title  to  part  of  " 

the  mortgaged  property  was  allowed  to  be  proved  (h). 

The  language  of  the  section,  as  did  Sect.  31  of  the  Act  of  Torts. 
1869,  expressly  excludes  from  proof  all  unliquidated  damages 
arising  from  mere  torts  (t). 

But  as  we  have  seen  breaches  of  trust  which  are  in  the  nature 
of  torts  always  did,  and  now  expressly  do  form  an  exception  to 
this  rule  (k).  But  it  would  appear  if  judgment  has  been  signed 
before  adjudication  (now  receiving  order)  in  an  action  of  tort^ 
then  the  creditor  can  prove  upon  the  judgment  as  a  debt  (/)  ; 
but  the  Court  can  go  behind  a  judgment  to  see  if  the 
claim  was  bond  JUle,  or  whether  made  for  the  purpose  of 
extortion  (m).  So  also,  though  the  damages  flow  from  torts  and 
are  otherwise  not  provable,  they  may  become  capable  of  proof 
when  liquidated  by  agreement  before  the  bankruptcy,  as  where 
promissory  notes  had  been  given  by  way  of  compromise  in  an 
action  for  damages  for  seduction  (n).  But  there  are  actions  or 
demands  which,  though  in  the  nature  of  torts,  yet  are  founded 
upon  or  arise  out  of  contracts,  and  as  such  are  provable,  as,  for 
instance,  actions  against  carriers,  or  actions  against  bailees  to 
recover  the  pledge  afber  the  bailment  has  been  determined,  and 
which  actions  may  be  either  in  trover  or  asstunpsit  (o).  So  if 
the  creditor  may  waive  the  tort  and  treat  it  as  a  breach  of  con- 
tract he  may  prove,  but  not  if  he  has  elected  first  to  proceed  at 
law  as  for  tort  (p). 

Where  also  the  liability  springs  from  fraud  as  well  as  breach  Fraud. 


{ff)  Ex  parte  Peacock  re  Dvfidd^ 
L.  R.  8  Oh.  682 ;  42  L.  J.  Bank. 
78  ;  28  L.  T.  830. 

(A)  Ex  parte  Carr  t.  Hofman^  11 
Ch.  D.  62  ;  48  L.  J.  Bank.  69  ;  40 
L.  T.  299. 

(ft)  Damages  against  a  co-respon- 
dent in  a  DiToroe  case  are  provable. 
Ex  parte  Langridge  re  Qraham^  19 
W.  R.  951.  And  see  as  to  liability 
of  tenstee.  Ex  parte  Barnard  re  Oillf 
46  L.  T.  824. 

{k)  SeeExparU Smiih,  2&L  D. &  D. 
113;  Ex  parte  Cadwallader  re  James, 
81  L.  J.  Bank.  66  ;  ExparU  West- 
raU  re  White,  L.  B.  9  Ch.  626  ;  43 
h  J.  Bank.  119. 


{l)  Ex  parte  Bri/oke  re  Newman^ 
8  Ch.  D.  494. 

(m)  Ex  parte  Banner  re  Blj/th,  17 
Ch.  D.  480 ;  51  L.  J.  Ch.  300 ;  44 
L.  T.  908. 

(n)  Ex  parte  Mumfordf  15  Yes. 
289. 

.    (o)  See  Archbold*8  Nisi  Frins,  and 
Johnton  v.  SpiUer,  Doog.  168. 

( p)  Parker  v.  NorUm,  6  T.  R. 
695 ;  Ex  parte  Baum  re  Edwards, 
L.  R.  9  Ch.  673  ;  44  L.  J.  Bank. 
25.  As  to  Terdict  in  action  of  de- 
tinue not  being  proTable  until  after 
execution,  see  Be  Searth,  L.  R.  '10 
Ch.  234. 
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Debt  arising 
out  of  felony. 


of  trust,  as  where  an  agent  upon  the  sale  of  a  mine  to  an 
agent  and  promoter  of  a  company  afterwards  formed  made  upon 
such  sale  a  secret  profit,  the  company  were  allowed  to  prove  as 
creditor  of  the  agent's  estate,  the  debt  having  been  contracted 
by  fraud  (q). 

It  was  formerly  considered  the  settled  rule  that  there  could 
be  no  proof  in  respect  of  a  felony  until  after  there  had  been  a 
prosecution  of  the  offender,  upon  the  well-known  principle  that 
the  civil  right  was  suspended  or  merged  in  the  felony  until  the 
public  right,  or  justice  was  satisfied  by  the  prosecution  (r), 
unless  at  the  time  the  civil  remedy  was  sought  the  criminal 
remedy  was  impossible  («)  or  hopeless  (f ).  But  within  modem 
times  this  doctrine  has  been  much  discussed,  and  although  the 
rule  may  still  be  laid  down  as  generally  the  same,  yet  in  £x 
parte  Ball  re  Shepherd  (u),  Welcock^  v.  ConstantiTie^  was  ques- 
tioned, and  Bramwell,  L.  J.,  in  that  case  said,  "  The  law  on  this 
subject  is  in  a  remarkable  state.  For  300  years  it  has  been  said 
in  various  ways  by  judges,  many  of  the  greatest  eminence,  that 
without  a  doubt,  except  in  one  instance,  there  is  some  impedi- 
ment to  the  maintenance  of  an  action  for  a  debt  arising  in  this 
way.  But  though  such  opinion  has  been  entertained  and  ex- 
pressed for  all  this  time,  there  are  but  two  cases  in  which  it  has 
operated  to  prevent  the  debt  being  enforced "  {x).  After  dis- 
cussing the  rule  as  laid  down,  his  Liordship  said,  "  Still  after 
the  continued  expression  of  opinion  in  the  case  of  B}x  parte 
Elliott^  and  Welcock  v.  Constantine,  I  should  hesitate  to  say 
that  there  is  no  practical  law  as  alleged  by  the  respondent. 
So  in  the  case  now  cited,  which  was  one  of  embezzlement^  it  was 
held  that  where  the  debtor  had,  acting  under  the  advice  of  his 
principals,  left  the  country,  there  was  no  proof  of  such  negli- 
gence on  the  part  of  the  principals  to  bring  the  criminal  to 
justice  as  disentitled  them  to  prove  for  the  amount  stolen  (y) ; 


[q)  Emma  Silver  Mining  Co,  ▼. 
GrmU,  17  Ch.  D.  122  ;  60  L.  J.  Ch. 
449. 

(r)  J^one  t.  Martk,  6  B.  &  C. 
551 ;  S.  C,  5  L.  J.  Rep.  (0.  S.)  K. 
B.  201. 

(<)  Crotbjf  Y.  Leng,  12  Eaat,  409. 

it)  Ex  parte  Jones,  2  Mont,  k 
Ayr.  193  ;  S.  C,  3  Deac  &Ch.  525. 
flee  also  WeUoek  t.  ConttanjUnt,  2 
HurL  &  C.   146;   S.   C,  32  L.  J, 


Bep.  Ex.  255 ;  and  WeUe  ▼.  Abra-^ 
hama,  L.  B.  7  Q.  B.  554. 

(tt)  10  Cb.  D.  667  ;  48  L.  J. 
Bank.  57  ;  40  L.  T.  141. 

(z)  See  Ex  parte  EUioU,  8  Mont. 
&  Ayr.  110 ;  and  Wdeock  r.  Con- 
etantine,  nipra, 

iy)  Sub  fiom.  Ex  parte  Turquand 
re  Shepherd,  9  Ch.  D.  704.  And  see 
more  recently  as  to  taking  secnrities, 
Fhwer  t.  Sadler,  9  Q.  B.  P.  88. 
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ftnd  in  another  caae  it  was  held,  that  though  bankers  had  not       I  37. 
prosecuted  a  bankrupt  customer  who  had  forged  acceptances 
from  whom  along  with  his  father  they  had  taken  promissory 
notes  as  security,  yet  they  were  entitled  to  prove  in  the  bank- 
ruptcy for  the  balance  due  to  them  on  the  current  accoimt  (2). 

The  consideration  for  the  debt  must  of  course  be  a  legal  Illegal  coa- 
consideration  (a) ;  but  money  lent  to  pay  a  lost  bet  is  not  "deration, 
money  knowingly  advanced  for  gaming  or  betting  within  5  <&  6 
Wm.  IV.  c.  41,  s.  1,  and  the  lender  will  be  allowed  to  prove  (b). 
And  so  also  has  proof  been  allowed  in  respect  of  sums  paid  as 
differences  by  a  broker  at  the  bankrupt's  request  who  employed 
him  to  buy  stocks  on  speculation  (c). 

Inasmuch  as  infants  as  such  cannot  trade,  and  are  therefore  Debu  of 
not  liable  for  debts  contracted  during  infancy,  such  debts  (ex-  ""■^^•* 
cept  debts  for  necessaries  and  liquidated  damages  for  torts) 
cannot,  upon  the  infant  becoming  bankrupt  after  obtaining*  his 
majority,  be  proved  (d) ;  but  it  would  seem  if  an  infant  fraudu- 
lently represented  himself  as  of  age,  the  debt  could  be  proved  (e) ; 
but  to  create  such  an  equitable  liability  in  an  infant  to  pay,  on 
the  ground  of  fraud,  it  is  necessary  to  prove  express  representSr 
tions  by  him  that  he  was  of  age,  and  that  they  were  reasonably 
believed  in  and  relied  on  by  the  person  to  whom  they  were 
made  (/). 

Proof  upon  voluntary  bonds  will  be  allowed  unless  they  are  Bonds, 
in  fraud  of  creditors,  and  dividends  will,  pari  pawu  with  the 
rest  of  debts,  be  paid  (^). 

Calls  which  are  made  upon  a  shareholder  in  a  company  under  Galli. 
the  Companies  Act,  1862,  after  abjudication,  have  been  held  not 
to  constitute  a  debt  provable  in  a  subsequent  liquidation  (A). 

By  Rule  20  of  the  second  schedule  to  this  Act,  it  is  provided  Interwt 
that  "  on  any  debt  or  sum  certain  payable  at  a  certain  time  or 
otherwise,  whereon  interest  is  not  reserved  or  agreed  for,  and 


(2)  JSx  parte  Ledie  re  Guerrier,  20 

C.  D.  181 ;  51  L.  J.  Ch.  689. 

(a)  Ex  parte  BeU,  1  M.  &  S.  751 ; 
Ez  parte  Thompeon,  1  Atk.  125. 
{h)jExpaHe  Pyke  re  LUUr,  8  Ch. 

D.  754  ;  47  L.  J.  Bank.  100. 

{e)  Ex  parte  Eogere  re  Borers,  15 
Ch.  D.  207. 

(d)  See  also  Infant  Batification 
Act,  87  &  38  Vict.  c.  62. 

(«)  Ex  parte  Unity  Bank,  3  De  G. 


&  J.  6S. 

(/)  Ex  parte  Jones  re  Jones,  18 
Ch.  D.  109  ;  60  L.  J.  Ch.  673 ;  46 
L.  T.  193  ;  ovemiling  Ex  parte 
Lynch  re  Lynch,  2  Ch.  D.  227. 

(g)  Ex  parte  PoUinger  re  Stetoart, 
8  Ch.  D.  621 ;  47  L.  J.  Bank.  48. 

(A)  City  Discount  Co.  ▼.  Lloyd, 
24  L.  T.  612 ;  hat  see  Land  Credit 
Co,  of  Ireland  re  McEteen*s  Case, 
L.  R.  6  Ch.  582. 

Q  2 
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8  87.  which  is  overdue  at  the  date  of  the  receiving  order,  and  prov- 
able in  bankruptcy,  the  creditor  may  prove  for  interest  at  a 
rate  not  exceeding  four  per  centum  per  annum  to  the  date  of 
the  order,  from  the  time  when  the  debt  or  sum  was  payable,  if 
the  debt  or  sum  is  payable  by  virtue  of  a  written  instrument 
at  a  certain  time,  and  if  payable  otherwise,  then  from  the  time 
when  a  demand  in  writing  has  been  made  giving  the  debtor 
notice  that  interest  will  be  claimed  from  the  date  of  the  demand 
until  the  time  of  payment "  (hh). 

By  Rule  21,  Sched.  2,  it  is  provided  that,  "A  creditor  may 
prove  for  a  debt  not  payable  when  the  debtor  committed  an 
act  of  bankruptcy  as  if  it  were  payable  presently,  and  may 
receive  dividends  equally  with  the  other  creditors,  deducting 
only  thereout  a  rebate  of  interest  at  the  rate  of  five  pounds  per 
centum  per  annum,  computed  from  the  declaration  of  a  divi- 
dend to  the  time  when  the  debt  would  have  become  payable 
according  to  the  terms  on  which  it  was  contracted." 

By  Sect.  6,  par.  (6),  for  the  purpose  of  petition  the  debt  of 
the  creditor  may  be  one  payable  either  immediately  or  at  some 
certain  futiire  time. 

When  any  rent  or  other  payment  falls  due  at  stated  periods, 
and  the  receiving  order  is  made  at  any  time  other  than  one  of 
these  periods,  the  person  entitled  to  the  rent  or  payment  may 
prove  for  a  proportionate  part  thereof  up  to  the  date  of  the 
order,  as  if  the  rent  or  payment  grew  due  from  day  to  day  (t). 
Double  proof.  As  a  general  rule  there  cannot  be  any  right  to  double  proof 
in  bankruptcy  {k).  So  where  traders  had  two  properties,  one 
situated  abroad  and  one  in  this  country,  and  there  had  been 
adjudication  in  bankruptcy  here,  and  also  insolvency  abroad, 
and  dividends  had,  in  respect  of  the  foreign  insolvency,  been 
paid,  it  was  held  that  the  creditor  could  only  be  admitted  to 
proof  upon  giving  credit  for  such  dividends  (J), 

Both  by  the  Act  of  1869  (m)  and  this  Act^  special  provision 
has  been  made  for  proof  in  respect  of  distinct  contracts,  for 
under  the  old  law  (and,  except  as  to  bUls  of  exchange,  under 


Periodical 
paymenti. 


(AA)  Such  part  of  the  instalments 
INiyable  to  a  Building  Society  aa  con- 
sisted of  interest  has  been  held  not 
proTable,  Ex  parte  Bath  re  PhUlips, 
C.  A.,  48  L.  T.  293. 

(t)  B.  19,  sched.  2 ;  and  see  Ap- 
portionment Act,  1870. 

{k)  Ooldamidt  ▼.   Cazenove,  7  H. 


L.  C.  785  ;  29  L.  J.  Bank.  17. 

(0  Banco  de  PortugalT.  WaddeU, 
5  App.  Gas.  161 ;  49  L.  J.  Bank.  33. 
See  also  Sdkrig  v.  Daries,  2  Dov. 
230 ;  and  Wilwn  ex  parte,  L.  R.  7 
Ch.  490,  approved. 

(m)  See  s.  37,  1869  Act. 
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the  1861  Act)  a  creditor  to  whom  a  joint  and  several  debt  was  t  87. 
due  was  obliged  to  elect  as  a  rule  against  which  estate  he 
would  prove,  as  he  would  not  be  allowed  to  prove  against 
both  :  so  now  it  is  provided  (»)  "  that  if  a  debtor  was,  at  the 
date  of  the  receiving  order,  liable  in  respect  of  distinct  contracts 
as  a  member  of  two  or  more  distinct  firms,  or  as  a  sole  con- 
tractor and  also  as  member  of  a  firm,  the  circumstance  that  the 
firms  are  in  whole  or  in  part  composed  of  the  same  individuals, 
or  that  the  sole  contractor  is  also  one  of  the  joint  contractors, 
shall  not  prevent  proof  in  respect  of  the  contracts  against  the 
properties  respectively  liable  on  the  contracts."  The  words  are 
restricted  to  the  joint  liability  as  members  of  a  firm;  but 
Mellish,  L.J.,  has  said  that,  "  wherever  there  is  a  joint  estate 
there  is  a  firm,''  so  as  to  bring  into  application  the  right  to 
prove  against  both  joint  and  separate  estates  (o).  The  estates 
to  be  wound  up  in  bankruptcy  must  be  distinct  estates.  And 
if  a  firm  trade  in  two  distinct  places  the  section  will  not  give 
the  right  to  double  proof  (p).  As  to  double  proof  by  secured 
creditors,  Sect.  35,  and  JSx  parte  Waring  (q). 

A  bankrupt's  wife  may  prove  as  a  creditor  against  his  estate  Bankrupt's 
for  money  lent  by  her  to  him  out  of  her  separate  estate  (r)  ;  '^^^ 
but  it  is  now,  by  the  Married  Woman's  Property  Act,  1882  (<), 
provided  that  "  any  money  or  other  estate  of  the  wife  lent  or 
entrusted  by  her  to  her  husband  for  the  purpose  of  any  trade 
or  business  carried  on  by  him,  or  otherwise,  shall  be  treated  as 
assets  of  her  husband's  estate  in  case  of  his  bankruptcy  under 
reservation  of  the  wife's  claim  to  a  dividend  as  a  creditor  for 
the  amount  or  value  of  such  money  or  other  estate  after,  but 
not  before,  all  claims  of  the  other  creditors  of  the  husband  for 
valuable  consideration  in  money  or  money's  worth  have  been 
satisfied."  It  is  very  improbable  that  the  wife  would  be  en- 
titled to  claim  in  respect  of  wages  if  she  has  been  employed  by 
her  husband,  as  Sect.  2  of  the  above  Act  would  seem  to  make 


(n)  B.  18,  Bcked.  2. 

(o)  Ex  parU  Honey  re  Jfff^ry^ 
L.  B.  7  Gb.  178  ;  41  L.  J.  Bank.  9  ; 
and  see  Ex  parte  SUme  re  Welch,  L. 
B.  8  Ch.  914. 

( p)  Ex  parte  WiUon  re  Dougloif 
L.  B.  7  Ch.  490  ;  41  L.  J.  Bank.  46  ; 
Banco  de  Portugal  t.  Waddell,  5 
App.  Ca.  161  ;  which  were  followed 
in  JU  Pirn,  L.  B.   7  It.  458,   Bk. 


And  as  to  postponement  of  interest 
nntil  the  joint  creditors  have  been  paid 
in  full,  Ex  pai'te  Findlay  re  CoUie, 
17  Ch.  D.  334  ;  50  L.  J.  Ch.  696. 

(q)  19  Yes.  344,  2  Bose,  182. 

(r)  Ex  parte  Mdboum,  L.  B.  6 
Ch.  64  ;  40  L.  J.  Bank.  25  ;  and  see 
ir^ra, 

(<)  S.  3.  And  see  8.  152  of  this 
Act. 
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8  37.       only  wages    earned    separately  from    the    husband  separate 
estate. 

In  general,  however,  every  married  woman,  whether  married 
before  or  after  1st  January,  1883,  has,  m  her  own  name,  against 
all  persons  whomsoever,  including  her  husband,  the  same  civil 
remedies,  as  well  as  the  right  to  take  criminal  proceedings  for 
the  protection  and  security  of  her  own  separate  property,  as  if 
such  property  belonged  to  her  as  dkfeme  »ole,  but  otherwise  no 
husband  or  wife  is  entitled  to  sue  the  other  for  a  tort  (t). 
Married  It  seems  doubtful  what  will  be  the  exact  effect  of  Sect  3  of 

perty  Act,     "  ^^^  Married  Woman's  Property  Act,  1882,  as  regards  her  rights 
1882.  of  proof.     Sect  1  of  that  Act  refers  to  "  married  women,"  that 

is,  women  married  when  the  Act  came  into  operation  (January, 
1883),  and  confers  certain  rights,  inter  alioj  to  sue  as  if  femes 
sole  (u).  On  the  other  hand.  Sect.  2  of  the  same  Act  is  strictly 
confined  to  women  married  after  January,  1883.  But  Sect  3, 
which  no  doubt  is  an  attempt  to  extend  to  married  women  the 
principle  in  BovilFs  Act  (28  &  29  Vict  c.  86,  s.  6)  in  the  case 
of  a  woman  lending  money  out  of  her  separate  estate  (the  law 
having  clearly  been  that  in  equity  if  a  married  woman  paid  the 
debts  of  her  husband  out  of  her  separate  estate  she  was  entitled 
to  be  recouped  or  exonerated,  and  to  rank  as  a  surety  in  respect 
of  such  loans  or  payments)  (x),  seems  to  intend  that  she  should 
thenceforth  be  placed,  as  to  loans  made  to  her  husband  for  the  pur- 
poses of  his  trade  or  business,  in  the  position  not  even  to  rank/xzri 
passu  with  the  other  creditors,  and  disentitled  to  the  priority 
which  in  equity  she  could  claim  as  a  secured  creditor ;  but  now 
also  that,  upon  his  bankruptcy,  her  right  to  dividend  should  be 
postponed,  and  that  the  loan  should  be  an  asset  of  the  husband, 
so  that  in  effect  her  money  is  (like  goods  and  chattels  if  in  his 
possession  at  the  time  of  his  bankruptcy)  to  be  treated  as  in 
his  order  and  disposition,  with  her  consent ;  but  putting  her  in 
a  worse  plight,  for  a  creditor  whose  goods  pass  to  the  trustee 
would  be  entitled  to  rank  equally  with  the  other  creditors, 

(t)  S.   12,  Married  Woman's  Pro-  and  this  seems  equally  true  of  the 

perty  Act,  1882.  present  Act,  see  Howard  vr  Bank 

(tt)  Under  the  Married  Woman's  of  England,  L.  B.  19  Eq.  296,  801. 
Property  Act,  1870,  it  was  laid  down  (x)  See  Earl  of  Huntingdon  ▼. 

by  Jesaell,  M.R.,  that  a  woman  ac-  CounUst  of  Huntingdon,  W.  h  T. 

quired  no  power  to  contract  by  that  L.  Ga.  Eq.,  4  ed.,  vol.  ii.,  and  cases 

Act  which  she  had  not  prior  to  the  there  cited. 
Act  as  regards  her  s-iparate  estate, 
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whereas  her  money  becomes  her  husband's  assets,  and  her  right  I  37. 
to  dividend  is  postponed  also.  But  before  Sect.  3  of  the 
Married  Woman's  Property  Act,  1882,  can  apply,  it  must, 
firstly,  be  determined  whether  "  wife  "  in  that  section  refers  to 
any  woman  then  (January,  1883)  married,  or  only  to  women 
married  since  that  date,  or  whether  it  refers  to  a  loan  made 
since  January,  1883,  by  a  woman  whenever  married.  Secondly, 
The  word  used  in  the  section  is  "  bankruptcy  "  of  the  husband ; 
whereas  under  Bovill's  Act  the  Act  speaks  of  "  arrangement  to 
pay  creditors  less  than  20«.  in  the  £,"  also  to  **  taking  benefit 
of  any  Act  for  the  relief  of  insolvent  debtors,"  as  well  as  "  being 
adjudged  bankrupt"  Therefore,  if  bankruptcy  is  strictly  con- 
strued, the  wife's  right  of  proo^  even  though  she  come  within 
the  Married  Woman's  Property  Act,  1882,  will  only  be  defeated 
if  and  when  her  husband  is  bankrupt,  and  will  not  be  postponed 
(save  as  it  may  be  aflPected  by  Part  III.  of  this  Act  when  applied 
to  Sect.  18)  upon  the  making  of  a  composition.  Although  under 
Bovill's  Act  it  was  distinctly  held  that  where  there  was  no  right 
to  compete  for  dividend,  then  there  was  no  right  of  proof  for 
any  purposes  whatever  (y). 

There  is  no  provision  corresponding  to  Sect.  3  of  the  Married  Bankrupt'! 
Woman's  Property  Act  in  respect  of  loans  made  by  a  husband  ^^i^^o^ 
to  his  wife,  who  now  may  become  bankrupt  in  respect  of  a  trade 
separately  carried  on,  therefore  it  is  presumed  he  will  be  en- 
titled to  be  paid  in  respect  of  such  loan  part  pauu  with  other 
creditors ;  but,  of  course,  if  such  loan  were  to  come  within 
-Bovill's  Act  (2),  he  would  be  postponed  until  the  claims  of 
other  creditors  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied.  If  the  loans  were  of  such  a  nature 
as  to  render  the  husband  a  partner,  the  wife  could  not  then  be 
said  to  be  carrying  on  a  business  separately  from  her  husband, 
and  she  could  not  be  made  bankrupt. 

Notice  of  any  act  of  bankruptcy  available  against  the  debtor. 

Prior  to  46  Geo.  III.  c.  135,  s.  2,  a  debt  contracted  after  an  Notice  of  act 
act  of  bankruptcy,  even  without  notice  of  such  act,  and,  a  for-  °         ^"^  ^' 

(y)  Ex  parte  Taylor  re  Graaon,  12  ried  Woman's  Proiwrty  Act,  1874,  a 

Ch.  D.  366  ;  Ex  parte  MiUa  re  Tew,  husband  was  not  liable  after  wife's 

L.   IL  8  Ch.   App.  569 ;  Re  ChUde,  death  for  ante-nuptial  debts,  Bdl  t. 

L.  B.  9  Ch.  App.  508  ;  and  see  also  Stocker,  10  Q.  B.  D.  129. 
as  to  equitable  grounds.  Ex  parte  {z)  28  k  29  Vict,  c  86 ;  and  see 

Corbridge  re  Beale,  i  Ch.  D.  246.  Ex  parU  Taylor  re  Graton,  12  Ch. 

It  has  been  held  that  under  the  Mar-  D.  366  ;  41  L.  T.  6. 
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137. 


Joint  and 

separate 

estates. 

Method  of 
proving. 


Contingent 
debts. 


ttori,  a  debt  contracted  with  notice,  could  not  have  been  proved 
because  the  bankruptcy  related  to  the  act  of  bankruptcy,  and 
such  a  debt  would  not  therefore  have  been  a  debt  due  from  the 
bankrupt  at  the  date  of  the  bankniptcy  (a).  Under  the  Act  of 
1869  the  notice  was  notice  of  any  act  of  bankruptcy  available 
for  adjudication,  so  under  that  Act,  where  the  act  of  bankruptcy 
available  for  adjudication  must  have  been  committed  within  six 
months  prior  to  the  petition,  notice  of  an  act  of  bankruptcy 
committed  before  then  did  not  destroy  the  right  of  proof  (6). 
And  the  word  "available"  also  meant,  not  that  a  debt  incurred 
after  notice  of  such  an  act  of  bankruptcy  never  constituted  a 
debt  provable  in  bankruptcy,  but  only  if  the  bankruptcy  fol- 
lowed within  six  months  of  such  act  being  committed  (c). 

By  the  present  Act  the  act  of  bankruptcy  must  have  been 
committed  within  three  months  before  the  presentation  of  the 
petition  (d).  And  an  available  act  of  bankruptcy  means  an  act 
of  bankruptcy  available  for  a  bankruptcy  petition  at  the  date 
of  the  presentation  of  the  petition  on  which  the  receiving 
order  is  made,  and  as  all  acts  of  bankruptcy  seem  to  be  equally 
available  if  within  three  months  of  the  filing  of  a  petition, 
either  by  or  against  the  debtor,  notice  of  any  one  of  the  acts  of 
bankruptcy  will  operate  to  prevent  a  debt  contracted  subse- 
quently to  such  notice  being  proved,  if  the  receiving  order  is 
afterwards  made.  As  to  what  is  "notice"  within  the  act,  see 
cases  wfra  (dd). 

As  to  proofs  in  respect  of  joint  and  separate  estates  of  firms, 
see  notes  to  Sect.  59 ;  and  see  r.  13,  Sched.  1.  As  to  right  to 
receive  dividend,  see  Sect.  61. 

As  to  the  mode  of  making  proof,  see  Sched.  2,  rr.  1  to  18 
inclusive.  And  as  to  the  admission  or  rejection  of  proofs,  see 
gched.  2,  rr.  22  to  27  inclusive. 

(A  creditor  cannot  prove  and  vote  at  a  meeting  of  creditors 
in  respect  of  any  unliquidated  or  contingent  debt,  or  any  debt 
the  value  of  which  is  not  ascertained  («).) 


(a)  Williams'  Bank.,  p.  165. 

(b)  Ex  parte  Crotby  re  Beddl,  7 
Ch.  D.  123  ;  see  £x  parU  OUbey 
re  BedeU,  8  Ch.  D.  248. 

(c)  See  Ex  parte  Quitter  re  Barnes^ 
30  W.  B.  C.  A.  739.  And  see,  as  to 
debtor's  summons,  ffood  v.  Newbyt 
21  Ch.  D.  606.  See  also  Ex  parte 
Hoare  re  Wcdton,  L.  R.  16  Eq.  625  ; 


43  L.  J.  Bank.  38. 

{d)  S.  6,  par.  (c). 

{dd)  See  also  Brewin  ▼.  Briscoe, 
28  L.  J.  Q.  B.  329 ;  Ex  parU  Daufes 
re  Husband,  L.  R.  19  Eq.  438  ;  Ex 
parte  Snowball  re  Douglas,  L.  &.  7 
Ch.  534. 

(e)  R.  9,  sched.  1  ;  and  Ex  parte 
Ashwoiih  re  Hoare,  L.  R.  18  Eq.  705. 
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For  rule  as  to  the  power  of  the  chairman  of  a  meeting  to  admit   i§  37,  38. 
or  reject  a  proof  for  the  purpose  of  voting,  see  Sched.  1,  r.  14  (ee), 

38.  Where   there   have  been  mutual  credits,  mutual  Mutnal  credit 
debts,  or  other  mutual  dealings  between  a  debtor  against  g^^j^^  ^ 
whom  a  receiving  order  shall  be  made  under  this  Act,  Act,  1869, 
and  any  other  person  proving  or  claiming  to  prove  a  debt 
mider  such  receiving  order,  an  account  shall  be  taken  of 
what  is  due  from  the  one  party  to  the  other  in  respect  of 
such  mutual  dealings,  and  the  sum  due  from  the  one 
party  shall  be  set  off  against  any  sum  due  from  the  other 
party,  and  the  balance  of  the  accoimt,  and  no  more,  shall 
be  claimed  or  paid  on  either  side  respectively;  but  a 
person  shall  not  be  entitled  under  this  section  to  claim 
the  benefit    of   any  set-off   against  the  property  of  a 
debtor  in  any  case  where  he  had  at  the  time  of  giving 
credit  to  the  debtor,  notice  of  an  act  of  bankruptcy  com- 
mitted  by  the  debtor,  and  available  against  him. 

The  language  of  this  section  is  practically  a  re-enactment  of  ComparlBon 
Sect.  39  of  the  1869  Act,  the  only  substantial  change  being  the  ®^  ^*'^* 
substitution  of  the  words  "  debtor"  for  "  bankrupt,"  "  receiving 
order  "  for  "  bankruptcy,"  "  notice  of  any  act  of  bankruptcy, 
committed  by  the  debtor  and  available  against  him  "  in  lieu  of 
"  notice  of  an  act  of  bankruptcy  ....  available  for  acyudica- 
tion,"  as  in  the  Act  of  1869. 

When  a  creditor  claims  to  prove,  and  there  have  been  mutual  Object  of  rule, 
dealings  and  transactions  between  such  creditor  and  the  debtor, 
it  is  of  course  necessary  that  an  account  should  be  taken  on  one 
side  and  on  the  other,  so  as  to  arrive  at  the  correct  balance  due 
either  to  or  from  the  creditor.  If  the  balance  should  be  in  his 
favour,  he  proves  only  for  and  in  respect  of  such  balance  ;  and 
therefore  in  respect  of  such  sums  as  were  due  to  him,  he  stands 
in  a  better  position  than  a  creditor  not  having  such  mutual 
transactions,  and  who  is  only  entitled  to  a  dividend  upon  his 
entire  claim.  And  if  the  balance  should,  on  the  other  hand,  be 
against  such  creditor,  he  again  receives  credit  in  full  in  the 
account  on  arriving  at  such  balance,  for  all  such  sums  as  were 

(ee)  Ab  to  the  time  within  which  a  D.  537  ;  47  L.  T.  471 ;  and  see  Ex 
trustee  may  seek  to  expunge  a  proof,  parte  Mark  re  Amor,  81  W.  R.  101. 
see  Ex  parte  Harper  re  Tait^  21  Gh. 
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8  88.  due  to  him,  and  only  pays  the  balance  to  the  estate.  But  at 
the  same  time,  the  creditor  is  only  entitled  to  reap  this  advan- 
tage if  the  mutual  transactions  are  bondjide,  therefore  he  loses 
such  right  of  set-off  if  he  at  the  time  of  giving  credit  to  the 
debtor  has  notice  of  an  act  of  bankruptcy  committed  by  the 
debtor  and  available  for  grounding  an  order  upon.  The  rule 
has  been  the  same  for  a  long  whUe,  and  proceeds  upon  an 
equitable  principle,  which  saves  a  creditor  from  the  obligation 
to  pay  a  debt  due  to  the  estate  in  full,  whilst  at  the  same  time 
he  receives  a  dividend  upon  his  claim. 

The  statutes  of  setoff  are,  2  Geo.  II.  c.  22,  s.  13,  and  8 
Geo.  II.  c.  24,  s.  14.  And  see,  likewise,  the  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66,  s.  24  (/).  The  Act  of  Geo.  II.  per- 
mitted, not  only  set-off  inter  partes^  but  also  when  sued  as  repre- 
sentative of  a  deceased,  as  between  the  estate  of  the  deceased 
and  the  person  so  sued ;  and  by  the  8  Geo.  IL,  debts  of  a 
different  nature,  with  certain  exceptions,  could  be  set  off.  But 
the  rule  in  bankruptcy  differs  materially  from  the  general  rule, 
as,  for  instance,  whilst,  under  the  Statute  of  Setoff,  the  debt 
set  off  may  be  due  to  one  of  the  solvent  parties  merely  as  a 
trustee,  so  long  as  it  is  a  legal  debt ;  in  bankruptcy  no  right 
arises  of  set-off  where  the  debt,  though  legally  due  to  such 
party,  is  in  fact  due  to  him  only  as  a  trustee  for  another  and 
not  beneficially  (g).  The  object  of  the  rule  in  bankruptcy  is, 
that  substantial  justice  should  be  done  between  the  creditor 
and  the  bankrupt  in  respect  of  their  mutual  obligations  ;  but, 
on  the  other  hand,  the  right  in  law  of  set-off  or  counter-claim 
as  between  solvent  parties  is  simply  to  prevent  cross  actions  (A). 
But  whilst  under  the  statutes  of  set-off  the  debts  were  required 
to  be  mutual  (i),  no  debt  could  be  pleaded  by  way  of  set-off  for 
which  an  action  could  not  lie  {k).  On  the  other  hand,  the  rule 
in  bankruptcy  is,  that  the  mutual  credits  need  only  be  such  as 
by  their  nature  would  terminate  in  debts  (Q;  for  the  expression 


(/)  By  par.  8  the  right  to  set-off 
i%  extended  by  way  of  coonter-cUim, 
■ee  B.  S.  C.  1883.  Or.  19,  rr.  2  to 
27  as  to  pleading  set-off  and  counter- 
claims. See  also  as  to  repeal  of  parts 
of  statutes  of  set-off  Stat.  Law  Bey. 
Act,  1867  ;  42  &  43  Yict.  c.  59. 

{g)  Ex  parU  WhiUJtead,  1  G.  & 
J.  89;  Fair  t.  Melvtr,  16  East, 
180  ;  Boyd  ▼.  Mangles,  16  M.  k  W. 
387. 


{h)  Fonter  ▼.  ^Osoti,  12  M.  & 
W.  191,  and  see  86  &  87  Vict.  c.  66, 
s.  24. 

(0  liberif  v.  Bawdm,  22  L.  J. 
Ex.  822. 

(k)  RaioUy  ▼.  Rauiey,  L.  R.  1  Q. 
B.  D.  460  ;  45  L.  J.  Q.  B.  675  ;  35 
L.  T.  191. 

(0  Boae  T.  HaH^  8  Taunt.  506 ; 
Smith  T.  Hodmm,  Smith's  L.  Ca.,  7 
ed.,  Tol.  2. 
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*•  mutual  debts"  and  "  mutual  dealings,"  within  the  bankruptcy  j  88. 
rule,  may  be,  and  often  are,  quite  distinct  (m).  And  any  demand 
capable  of  proof  in  bankruptcy  can  be  set  off  (n).  As,  for  in- 
stance, a  debt  due  in  ftUuro  against  one  due  in  prtjeienti  (o). 
And  whilst  at  law  prior  to  the  Judicature  Act  the  debt,  as 
between  solvent  parties,  must  have  been  liquidated  (p)  in  bank- 
ruptcy, such  need  not  have  been  the  case  if,  at  all  events,  it  was 
founded  upon  a  contract  (q). 

The  law  prior  to  the  Act  of  1869  as  to  mutual  credits  was,  Wliat  may  be 
that  such  credits  were  not  confined  to  dealings  in  trade  or  to  ^^  ^^' 
mere  running  accounts,  but  to  all  cases  where  there  had  been 
mutual  credit  (r)  ;  and  the  rule  was  the  same  under  the  Act  of 
1869.  So  it  was  immaterial  that  they  were  of  a  different 
nature,  as  where  one  was  founded  upon  specialty  and  the  other 
on  simple  contract  ($) ;  or  that  they  were  both  legal  or  both 
equitable,  or  one  legal  and  the  other  equitable  (t). 

So,  the  nature  of  the  consideration  is  not  material,  provided 
it  is  not  illegal  or  inalienable  and  incapable  of  set  off,  or  has 
arisen  out  of  fraud  or  tort,  and  not  upon  any  contract  (u). 

And  it  is  not  necessary,  so  as  to  render  credits  "  mutual," 
that  the  parties  shoidd  have  had  an  intention  to  trust  each 
other  or  to  raise  cross  demands,  so  that  an  acceptance  which 
was  in  the  indorsee's  hands  before  the  bankruptcy,  but  was  not 
due  until  afterwards,  was  held  to  constitute  an  item  of  credit 
between  the  bankrupt  and  the  indorsee,  on  the  ground  that  a 
bill  of  exchange  as  a  negotiable  document,  when  sent  out  into 
the  world,  entitled  every  person  taking  it  to  give  credit  to  the 
acceptor,  when  he  so  took  it  (x);  but,  on  the  other  hand,  a  debtor 


(m)  JRe  Winter  ex  parte  Bdland, 
L.  R.  S  Ch.  D.  225  ;  47  L.  J.  Bank. 
52  ;  38  L.  T.  362 ;  Ex  parU  Price 
re  LanJkeeter,  L.  K.  10  Ch.  648  ;  83 
L.  T.  113. 

(n)  Booth  Y,  ffuU^in$onf  L  R.  15 
Kq.  80;  42  L.  J.  Ch.  492 ;  27  L.  T. 
600.  And  as  to  damages  in  respect 
of  breach  of  contract,  see  Mereey 
8ted  A  Iron  Co,  ▼.  Naifiar,  C.  A  9 
a  B.  D.  648 ;  51  L.  J.  Q.  B.  576 ; 
47  L.  T.  869. 

(o)  SxparU  PreecoU,  1  Atk.  230. 

(p)  Freeman  v.  IfyeU,  1  W.  Bl. 
394 ;  but  see  Judicature  Act,  1878, 
as  to  unliquidated  damages,  set-off 
by  way  of  counter-claim. 


{q)  Booth  ▼.  ffiUehintonf  tupra. 

(r)  ExparU  Pretcott,  1  Atk.  231. 

(t)  Pedder  t.  Mayor  of  Preston, 
12  C.  B.  K.  S.  535. 

{t)  Bailey  ▼.  John9(m,  L.  B.  7  Ex. 
263  ;  41  L  J.  Ex.  211. 

(u)  Byall  T.  Rowlet,  1  Yes  875  ; 
WhUaker  v.  HaU,  1  Gl.  &  J.  213 ; 
Ex  parte  Minton,  1  M.  &  A.  440  ; 
Owens  V.   Denton,  1  Cr.  M.   &  R. 

711. 

(«)  ffankey  ▼.  Smith,  3  T.  R. 
507 ;  CoUinif  ▼.  Jones,  10  a  &  C. 
777 ;  EdmMdt  v.  Newman,  1  B.  & 
C.  418  ;  and  the  possession  must  also 
be  bond  fide,  and  not  obtained  for  the 
express  object  of  set-off,  see  London, 
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Sureties. 


of  the  bankrupt  is  not  allowed  to  set  off  a  bill  or  note  indorsed 
or  a  debt  transferred  to  him.  after  the  bankruptcy,  for  the  debt 
in  this  case,  though  existing  before  the  bankruptcy ;  is  not  due 
to  the  same  person ;  so  that  a  creditor  cannot  be  allowed  to 
vary  the  relation  in  which  he  stood  to  the  bankrupt  at  the 
time  of  the  bankruptcy  by  an  act  ex  post  facto  in  a  transaction 
with  a  third  person,  and  thereby  put  himself  in  a  better  position 
than  the  rest  of  the  creditors  (y).  The  bill  may  be  proved 
against  the  estate  by  the  endorsee,  but  only  with  such  benefit 
of  proof  as  the  indorser  could  have  had  at  the  time  of  the 
bankruptcy  (z)  ;  but  if  a  debtor  of  the  bankrupt  has,  after  the 
bankruptcy,  been  compelled  to  take  up  an  acceptance  of  the 
bankrupt  which  has  passed  through  his  hands,  he  will  stcmd  in 
the  same  position  as  if  he  had  never  parted  with  it,  and  may 
set  it  off;  but  it  would  be  otherwise  in  the  case  of  a  bill  or  note 
of  the  bankrupt  volxmtarily  taken  up  by  one  through  whose 
hands  it  had  passed  (a). 

Where  there  is  a  debt  due  from  one  person,  and  property  is 
deposited  with  the  other  with  directions  to  convert  it  into 
money,  this  constitutes  a  mutual  credit  (6),  but  it  would  be 
otherwise  if  there  were  no  such  direction  or  authority  to  con- 
vert it  into  money  (66).  An  accommodation  acceptance  is  a 
credit  within  the  rule  (c). 

Formerly  the  liability  of  a  surety  could  not  be  made  the 
subject  of  a  set-off  unless  he  had  actually  paid  the  debt  (d),  but  it 
is  submitted  that  such  a  liability  would  come  within  the  meaning 
of  '^  debts  and  liabilities  to  which  the  debtor  is  subject  at  the 
date  of  the  receiving  order,  or  to  which  he  may  become  subject 
before  his  discharge  by  reason  of  any  obligation  incurred  before 
the  date  of  the  receiving  order,"  and  which,  by  Sect.  37  of  the 


Bombay  ^  Mediterranean  Bank  ▼. 
Narrawayf  16  L.  K.  Eq.  93. 

(y)  Marsh  v.  Chambers,  Strange, 
1234  ;  J)ickaonY,  Evans,  6T,  &.  57. 

(z)  £x  parU  Deey,  2  Cox,  423 ; 
Ex  parte  Rogers,  Back.  490 ;  Ex 
parte  Atkins,  ib.,  479. 

(a)  CoUins  ▼.  Jones,  10  B.  &  C. 
777 ;  Ex  parte  BarreU,  34  L.  J. 
Bank.  41 ;  but  see  Ex  parte  Hale,  8 
Yes.  304. 

(6)  Naoroji  t.  Bank  of  India,  L. 
R.  3  0.  P.  444  ;  JRose  t.  Sims,  1  B. 
k  Ad.  521 ;  Gibson  ▼.  Bell,  1  Blng. 


N.  C.  748  ;  Groom  ▼.  West,  8  Ad. 
&  E.  758  ;  Ex  parU  BoOand  re 
Winter,  8  Ch.  Dir.  225 ;  47  L.  J. 
Bank.  52. 

(66)  See  cases  cited  (6),  and  French 
V.  Penn,  3  Doug.  267;  Smith  t. 
Bodson,  4.  T.  R.  211  ;  AtUey  t. 
Gumey,  L.  R.  4  C.  P.  714. 

(c)  Russdl  T.  BeU,  S  U.  k  W. 
277  ;  Ex  parte  Wagstaff,  18  Vc». 
65  ;  YaUs  ▼.  Hope,  9  C.  B.  641  ; 
Bittleston  t.  Timmis,  1  C.  B.  889. 

((2)  AbbotU  T.  Hicks,  5  Bing.  K. 
C.  678. 
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Act,  are  made  proyable,  and  consequently  if  provable  may  be        I  38. 
Bet  off. 

Where  bills  or  other  chattels  have  been  deposited  with  the  Specifio 
creditor  upon  trust  for  a  specific  purpose  he  cannot  claim  to  set  *^**^ 
off  a  debt  owing  to  him  from  the  bankrupt,  against  the  trustee 
claiming  such  bills  or  goods  (e).  Where  goods  were  sold  to  a 
purchaser  prior  to  the  bankruptcy,  and  the  trustee  brought  an 
action  for  the  price,  it  was  held  that  the  purchaser  could  set  off 
the  damages  in  respect  of  non-delivery,  and  without  having 
recourse  to  the  bankruptcy  (/).  And  where  a  trustee  who  had 
not  disclaimed  and  having  a  right  to  claim  for  tillages  made 
such  claim  against  the  landlord,  the  latter  was  not  allowed  to 
set  off  old  arrears  of  rent  (g). 

But,  as  a  general  rule  for  the  purposes  of  set  off,  each  of  the  Character  of 
parties  must  be  debtor  and  creditor  in  the  same  right  (A),  but  P"**®*- 
an  exception  to  this  rule  is  the  case  of  a  factor  selling  goods  as 
his  own  without  disclosing  his  principal  (t).  So,  following  the 
rule,  a  partnership  debt  cannot  be  set  off  against  the  separate 
debt  of  one  partner,  and  vice  versd  (k),  nor  a  debt  due  to  an 
executor  in  right  of  his  testator  against  a  debt  due  from  him 
personally  (I).  Neither  can  a  debt  due  to  or  from  the  trustee 
of  a  bankrupt  against  a  debt  due  to  or  from  the  bankrupt  him- 
self (m),  nor  a  debt  owing  to  the  wife  dum  sola  against  a  debt 
from  her  husband  (n). 

The  mutual  credit  clause  will  not  apply  to  partnership  debts 
unless  the  whole  firm  is  bankrupt,  for  it  was  intended  to  operate 
only  in  respect  of  demands  by  and  against  bankrupts,  so  when 
there  is  a  solvent  partner  remaining  liable  there  can  be  no 
set-off  (o). 


(e)  Ex  parte  Oekenden,  1  Atk. 
235 ;  Key  t.  Flini,  8  Taunt.  21  ; 
Yowng  y.  Bank  of  Bengal^  1  Deac. 
622. 

(/)  Peat  ▼.  Jonet,  8  Q.  B.  D.  147. 

(g)  AUoway  ▼.  SUere,  10  Q.  B.  D. 
22  ;  52  L.  J.  38. 

{h)  Freeman  t.  LoimaSf  9  Hare^ 
109. 

(t)  Qevrge  ▼.  (XageU,  7  T.  B.  359. 

(k)  Ex  parte  Roes  re  Fieher,  Back. 
125 ;  Ex  parte  Twogood,  11  Yes.  516 ; 
Ex  parU  Soamee,  8  B.  &  0.  320. 
And  see  as  to  joint  and  separate  estate 
and  ooUateral  secnrity,  Exparte  Oal" 
eUcoU  re  Mart,  48  L.  T.  910. 


(0  Bishop  y.  Church,  3  Atk.  691 ; 
Bogeraon  y.  Ladbroke^  1  Bing.  93 ; 
ExparU  Morier  re  H^tUie,  L.  B.  12 
Ck.  D.  491  ;  49  L.  J.  Bank.  9  ;  40 
L.  T.  792.  And  see  Cfreen  y.  Smith, 
52  L.  J.  Oh.  411  ;  and  8.  10  Jadi- 
cature  Act,  1875,  as  to  insolyent 
deceased. 

(m)  Ridout  y.  Brought  Cowp.  133 ; 
Bailey  y.  Johnson,  L.  B.  7  Ex.  263  ; 
41  L.  J.  Ex.  211. 

(n)  Ex  parte  Blagden,  2  Bose, 
249  ;  Burrough  y.  Moss,  10  B.  k  C. 
558. 

(o)  Stanntforth  y.  FeUowes,  1 
Marsh.  184. 
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W  88,  89.  The  debt  or  demand  must  atill,  as  waa  formerly  the  rule,  be 
provable  against  the  estate.  As  to  what  are  debts  and  liabili- 
ties present  or  future,  certain  or  contingent,  provable  in  bank- 
ruptcy, see  Sect.  37  and  notes,  and  for  a  definition  of  liability 
Sub-sect.  8  of  the  same  section.  It  is  important  to  note  that  it 
has  been  decided  that  a  claim  for  unliquidated  damages  arising 
out  of  a  fraudulent  representation  on  the  sale  of  goods  can  be 
set  off  as  a  mutual  credit  in  an  action  for  the  price  (p). 

Notice  of  any  act  of  bankruptcy  available,  dsc.     . 

Formerly  the  creditor  had  no  right  of  setoff  where  the  credit 
was  given  after  an  act  of  bankruptcy,  and  whether  such  act 
were  known  or  not  to  the  creditor,  but  this  rule  was  afterwards 
mitigated  by  extending  the  right  to  cases  where  there  was  no 
notice  of  a  prior  act  of  bankruptcy  (q)  :  that  is  to  say,  either 
the  act  of  bankruptcy  upon  which  the  bankruptcy  was  founded 
or  one  capable  of  sustaining  it(r).  Under  the  Act  of  1869  it 
was,  '*  notice  of  an  act  of  bankruptcy  available  against  him  for 
adjudication,"  »'.«.,  available  at  the  date  of  the  order  of  adjudi- 
cation (s)  ;  and  under  the  present  Act  it  would  seem  the  notice 
must  be  notice  of  any  act  of  bemkruptcy  which  is  available  for 
bankruptcy  petition,  at  the  time  of  its  presentation,  which,  as 
we  have  seen,  is  an  act  of  bankruptcy  committed  within  three 
months  of  its  presentation  (<). 

Rules  as  to  39.  With  respect  to  the  mode  of  proving  debts,  the  right 

proof  of 

dehto.  of  proof  by  secured  and  other  creditors,  the  admission 

and  rejection  of  proofs,  and  the  other  matters  referred  to 
in  the  Second  Schedule,  the  rules  in  that  schedule  shall 
be  observed. 

Who^are  ae-  A  secured  creditor  is  only  permitted  to  prove  upon  certain 

conditions  which  will  be  found  set  out  in  the  schedules. 

A  "secured  creditor"  means  a  person  holding  a  mortgage 
charge  or  lien  on   the   property  of  the  debtor,  or  any  part 

(p)  Jack  Y.  Kipping,  9  Q.  B.  D.  (t)  Ee  Bedell  ex  parte  OnMe,  7 

113.  Ch.  DiT.  123;  47  L.   J.  Bank.  19; 

{q)  DickBon  v.  Out,  1  B.  &  Ad.  37  L.  T.  583. 
343.  (/)  See  8.  6  and  s.  168. 

(r)  ExjHirU  Birkrtt,  2  Rose,  71. 
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thereof  as  a  security  for  a  debt  due  to  him  from  the  debtor  (u).  |  39. 
And  the  principle  that  a  secured  creditor  is  bound  to  deduct 
the  value  of  his  security  before  he  can  participate  in  the  divi- 
dends arising  from  the  estate,  is  one  well  established  in  law. 
In  a  recent  case  (x),  Jessell,  M.  R.,  thus  clearly  gave  an  exposi-  Couldery  v. 
tion  of  the  principles  relating  to  securities,  ''There  came  a 
class  of  what  were  called  secured  creditors.  Our  commercial  The  principle 
people  dealt  with  secured  creditors  in  this  way,  and  commercial  J^u  "^ 
people  understood  business  a  great  deal  better  than  Judges ; 
they  said,  '  You,  a  seciured  creditor,  have  got  a  security  :  your 
security  is  worth  half  the  debt,  take  it  for  half  the  debt,  and 
treat  yourself  as  an  unsecured  creditor  for  the  rest.'  That  is 
perfectly  intelligible,  and  on  that  principle  our  bankruptcy  law 
was  framed.  The  security  was  realized.  The  creditor  set  it 
against  the  debt,  and  proved  for  the  balance.  Then  there 
came  cases  in  which  it  was  not  convenient  to  realize  the 
security.  It  might  be  a  doubtful  security,  or  the  creditor 
preferred  to  keep  it.  How  was  the  security  to  be  dealt  with 
then  ?  This  contrivance  was  adopted  instead  of  directing  the 
security  to  be  valued  as  it  would  be  abroad,  by  an  official  of  the 
Court — ^the  law  allowed  the  creditor  to  value  it  himself,  but 
said,  '  Now  mind,  you  shall  never  get  any  more  out  of  it  than 
the  value  you  have  put  upon  it.'  That  was  the  check  which 
the  law  placed  upon  wrong  valuations.  The  object  was  to  get 
the  creditor  to  value  his  security  at  as  high  a  figure  as  possible, 
so  that  he  might  prove  for  as  little  as  possible  ;  and,  therefore, 
when  he  was  told,  *  Whatever  you  value  it  at,  you  shall  never 
get  any  more  than  that  value  for  it,'  of  course,  he  would  not 
undervalue  his  security,  because  if  he  did  he  would  lose  the 
benefit  of  it  beyond  that  valuation.  That  was  the  theory  of 
the  bankruptcy  law,  emd  that  is  kept  up  at  the  present 
day  "  (jf).  And  in  the  same  case  upon  appeal.  Lush,  L.  J.,  said  : 
"  A  secured  creditor  may  if  he  please  abstain  altogether  from 
proving  in  the  bankruptcy  ;  he  may  rely  on  his  security.  If  he 
wishes  to  take  any  part  of  the  debtor's  other  assets  he  must, 
uilless  he  has  realized  his  security  before  he  is  allowed  to  prove 
or  vote,  put  a  value  on  his  security  and  prove  for  the  balance. 
If  he  values  his  security  he  is  bound  by  that  valuation,  subject 
possibly  to  an  alteration  if  on  application  for  that  purpose  be 
made   before  the  bankruptcy  or  liquidation  proceedings  have 

(tt)  S.  168,  "Sccurod  Creditor.'*         D.  394. 

(a:)  Couldtrjf  ▼.  Bartrum,  19  Ch.  (y)  P.  400. 
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I  39.  come  to  an  end.  However  difficult  it  may  be  to  do  so,  he  must 
put  a  valuation  on  his  security,  and  by  that  he  is  bound.  If  it 
turns  out  that  the  security  produces  more  than  the  valuation, 
the  creditor  must  hand  over  the  surplus  ;  if  less,  he  must  suffer 
the  loss  "  {z). 
Rules  as  to  As  we  have  seen  (a),  where  the  petitioning  creditor  is  a 

cured  reSto  s®^^'^^  Creditor,  he  must  either  state  that  he  is  willing  to  give 
up  his  security  for  the  benefit  of  the  creditors  in  the  event  of 
bfimkruptcy,  or  give  an  estimate  of  the  value  of  his  security, 
and  in  the  latter  case  petition  for  and  in  respect  of  the  balance 
after  deducting  such  value.  So  for  the  purposes  of  proof  and 
voting,  a  creditor,  unless  he  surrenders  his  security,  must  state 
in  his  proof  the  particulars  of  such  security,  the  date  when  it 
was  given,  and  the  value  at  which  he  assesses  it,  and  is  entitled 
to  vote  only  in  respect  of  the  balance  (if  any)  due  to  him  after 
deducting  the  value  of  the  security ;  and  if  he  votes  in  respect 
of  his  whole  debt  he  shall  be  deemed  to  have  surrendered  his 
security,  unless  the  Court  on  application  is  satisfied  that  the 
omission  to  value  the  security  has  arisen  from  inadvertence  {aa)» 
So  far,  with  slight  modification,  the  law  is  as  it  formerly  was, 
but  there  have  been  introduced  provisions  enabling  the  trustee 
within  twenty-«ight  days  to  redeem  the  security  for  the  benefit 
of  the  creditors,  with  an  addition  thereto  of  twenty  per  centum, 
and  enabling  a  creditor  to  correct  within  that  time  and  before 
he  receives  notice  an  erroneous  valuation,  and  make  a  new 
proof;  and  for  the  purposes  of  dividend  there  are  the  several 
Rul€S  of  Sched.  2,  given  elsewhere,  as  to  estimating,  surrender- 
ing, selling,  and  redeeming  securities,  and  also  for  amendment 
of  valuations  which  have  been  made.  But  an  entirely  new  pro- 
vision has  been  introduced  into  this  Act  by  Rule  11  of  Sched.  I., 
which  is  as  follows : — 

"A  creditor  shall  not  vote  in  respect  of  any  debt  on  or 
secured  by  a  current  bill  of  exchange  or  promissory  note  held 
by  him,  unless  he  is  willing  to  treat  the  liability  to  him  thereon 
of  every  person  who  is  liable  thereon  antecedently  to  the  debtor 
and  against  whom  a  receiving  order  has  not  been  made  as  a 
security  in  his  hands,  and  to  estimate  the  value  thereof,  and  for 
the  purposes  of  voting,  hut  not  for  the  purpose*  of  dividend^  to 

(«)  At  p.    406.     Bat  see  SodiU  of  compositioiL 
G^nirale  de  Paris  v.  Orten^  (H.  L),  (a)  8.  6,  sub-s.  2,  and  notes. 

75  L.  T.  183 ;  as  to  liability  of  secured  \aa)  Sched.  I.  r.  1 0. 

creditor  to  account  for  excess  in  case 
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deduct  it  from  his  proof."     And  it  appears  that  the  right  of       |  39. 
the   trustee  or  the  official  receiver  to  redeem  such  security 
within  twenty-eight  days  also  applies  under  Rule  12  to  such 
security  by  bill  of  exchange. 

Every  person  so  antecedently  liable  is  in  fact  a  surety  for  the 
debtor,  and  although  formerly  the  holder  had  a  light  of  proof 
in  respect  of  the  entire  sum,  having  been  only  obliged  to  deduct 
and  expunge  from  his  proof  the  amount  of  such  payment,  for 
the  purpose  of  and  at  the  time  of  receiving  a  dividend  (6), 
now  he  must  treat  such  antecedent  liability  (if  such  person 
antecedently  liable  has  not  had  a  receiving  order  made  against 
him)  as  a  security  in  his  hands,  and  deduct  the  value  for  the 
purpose  of  voting  but  not  for  the  purpose  of  dividend.  The 
effect  of  these  two  rules  would  seem  to  be  in  every  case  to  extend 
the  creditor's  obligation  to  deduct  even  collateral  securities  which 
hitherto  has  been  contrary  to  the  rule  as  generally  understood  (c), 
and  where  a  seciired  creditor  votes  to  give  the  other  creditors 
the  option  to  take  over  the  liability  of  the  sureties  as  assets,  but 
inasmuch  as  such  liability  woujd  after  all  be  a  very  doubtful 
advantage,  as  against  the  more  tangible  consideration  to  be 
paid  for  it  (viz.,  the  estimated  value),  it  is  more  than  question- 
able if  it  will  be  deemed  an  advantage  at  all.  At  any  rate,  the 
chief  benefit  will  be  derived  from  the  more  equal  voice,  for  the 
purposes  of  voting,  of  a  secured  creditor  holding  bills  of 
exchange,  and  the  creditors  not  so  secured  {d). 

The  mere  carrying  in  of  a  claim  as  a  judgment  creditor  in 
an  action  of  detinue  has  been  held  not  to  be  a  waiver  of  the 
creditor's  right  to  the  property  {e).  And  where  a  first  mort- 
gagee elects  to  give  up  his  security  altogether,  and  to  prove  for 
the  mortgage  debt,  the  security  given  up  does  not  merge  in 
the  equity  of  redemption  for  the  benefit  of  a  second  mortgagee, 
but  is  available  in  the  hands  of  the  trustee  in  bankruptcy  for 
the  creditors  (/). 

Where  there  has  been  a  loan  of  money,  with  a  rate  of  interest  Bovill'a  Act. 
varying  with  the  profits,  so  as  to  compel  the  lender  to  be  post- 
|K>ned  within  BovilPs  Act  (^),  the  Act  does  not,  if  he  has  also  a 

(6)  Ex  parte  BreUy  40  L.  J.  Bank.  (c)  Ex  parU  Drake  re   Warty  5 

55  ;  Re  Barnede  Bank,  L.  R.  10  Oh.  D   866  ;  46  L.  J.  Bank.  105. 

Ch.  App.  198.  (/)  Cracknall  ▼.  Jaruon,   6  Ch. 

{e)  And  soe  Ex  parte  SckoJUld  re  D.  786  ;  46  L.  J.  Ch.  652. 

Firth,  12  Ch.  D.  837.  {g)  28  k  29  Vict.  c.  86. 

(rf)  Sched.  2,  r.  11. 
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39.        mortgage  to  secure  the  loan,  prejudice  the  security  or  deprive 


him  of  his  ordinary  remedies  (A). 

Where  there  arc  cross  securities,  as  where  one  has  guaranteed 
a  borrower,  and  such  guarantor  holds  securities  of  the  borrower, 
the  principal  is  allowed  to  prove  without  deducting  the  secu- 
rity (i). 

A  secured  creditor  is  in  no  way  bound  by  a  debtor's  estimate 
of  the  value  of  his  security  (k). 

Security  of  Where   two   partners   interested  in  equal   shares   dissolved 

partnership,  on  such  dissolution  the  assets,  other  than  a  lease 
and  fixtures  of  the  place  where  the  business  was  carried  on, 
were  divided  equally  between  them.  The  business  was  after- 
wards carried  on  by  one,  and  on  deposit  of  the  lease  by  both, 
as  security  for  the  debts  of  the  contiuuing  partner,  on  his 
becoming  bankrupt  it  was  held  that,  as  to  a  moiety  of  the  lease 
and  fixtures,  the  security  was  on  the  separate  estate  of  the 
bankrupt,  and   that  the  creditor  was   bound   to  deduct  the 

Acommoda-  moiety  of  the  value  of  such  lease  before  proving  (/).  When  a 
ion  0  rawer.  ^^y[  ig  accepted  for  the  accommodation  of  the  drawer  and  de- 
posited by  him  as  a  security  for  a  debt  less  than  the  amount  of 
the  bill,  the  holder  is  entitled  to  prove,  on  the  bankruptcy  of 
the  acceptor,  for  the  full  amount  of  the  bill,  though  he  cannot 
receive  dividends  in  excess  of  the  debt  due  to  him  by  the 

Collateral  drawer  (m).  Where  the  security  is  not  in  respect  of  the  pro- 
perty of  the  estate  against  which  the  proof  is  tendered,  as,  for 
instance,  where  it  is  the  security  of  a  third  person,  or  of  the 
bankrupt  and  a  third  person,  the  creditor  may  prove  for  the 
whole  debt,  and  need  not  deduct  the  security  (n),  provided, 
however,  he  does  not  receive  in  the  whole  more  than  2Qf.  in 
the  £  (n) ;  and  if  he  has  already,  before  proof,  realized  the 
security,  he  can  only  prove  for  the  balance  (o). 

As  to  who  are  secured  creditors,  see  Sect.  9,  and  notes. 

{h)  Ex  parte  Sheil  rt  Lonergan^  i  («)  Ex  parte  Newton  ;  Grtjfiu  ex 

Ch.  D.  789  ;  46  L.  J.  Bank.  62.  parte  re  JBunyard,  16  Oh.  D.  380  ; 

(i)  Ex  parte  Braithtcaite  re  Yew-  60  L.  J.  Ch.  484. 
daU,  46  L.  J.  Bank.  87.  (n)  Ex  parte  Adams,  3  M.  &  A. 

(k)  Ex  parte  Hodgkinton  rt  Bett-  157  ;  but  see  Sched.  I.  r.  12. 
wick,  1  Ch.  D.  702  ;  46  L.  J.  Bank.  (o)  Ex  parU  Todd,  2  Rose,  202 ; 

78.  Ex  parte  Prescott,  4  D.  &  C.  23  ;  Ex 

(I)  Ex  parte  Wrst  Riding  Union  parte   Wat9on  re  Walker,   42  L.  T. 

Banking  Co.  rf   Tvrnfr,   19  Cli.  D.  516. 
105  ;  45  L.  T.  460. 


securities. 
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40.   (1.)   In   the   distribution  of  the  property  of  a       I  40. 
bankrupt   there   shall  be  paid  in  priority  to   all   other  Priority  of 

A  "hf  debts. 

'  ,  Bankruptcy 

(a.)  All  parochial  or  other  local  debts  due  from  the  bank-  Act,  1869, 
nipt  at  the  date  of  the  receiving  order,  and  having 
become  due  and  payable  within  twelve  months  next 
before  such  time,  and  all  assessed  taxes,  land  tax, 
property  or  income  tax,  assessed  on  him  up  to 
the  fifth  day  of  April  next  before  the  date  of  the 
receiving  order,  and  not  exceeding  in  the  whole 
one  year*s  assessment ; 
(6.)  All  wages  or  salary  of  any  clerk  or  servant  in 
respect  of  services  rendered  to  the  bankrupt  during 
four  months  before  the  date  of  the  receiving  order, 
not  exceeding  fifty  pounds ;  and 
(c.)  All  wages  of  any  labourer  or  workman,  not  exceed- 
ing fifty  pounds,   whether  payable   for  time   or 
piece-work,  in  respect  of  services  rendered  to  the 
bankrupt  during  four  months  before  the  date  of 
the  receiving  order. 
(2.)  The  foregoing  debts  shall  rank  equally  between 
themselves,  and  shall  be  paid  in  full,  unless  the  property 
of  the  bankrupt  is  insufficient  to  meet  them,  in  which  case 
they  shall  abate  in  equal  proportions  between  themselves. 
(8.)  In  the  case  of  partners  the  joint  estate  shall  be 
applicable  in  the  first  instance  in  payment  of  their  joint 
debts,  and  the  separate  estate  of  each  partner  shall  be 
applicable  in  the  first  instance  in  payment  of  his  separate 
debts.     If  there  is  a  surplus  of  the  separate  estates  it 
shall  be  dealt  with  as  part  of  the  joint  estate.     If  there  is 
a  surplus  of  the  joint  estate  it  shall  be  dealt  with  as  part 
of  the  respective  separate  estates  in  proportion  to  the 
right  and  interest  of  each  partner  in  the  joint  estate. 
(4.)  Subject  to  the  provisions  of  this  Act  all  debts  proved 

ill  the  bankruptcy  shall  be  paid  pari  passu. 

X  2 
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8  ^0»  (5.)  If  there  is  any  surplus  after  payment  of  the  fore- 

going debts,  it  shall  be  applied  in  payment  of  interest 
from  the  date  of  the  receiving  order  at  the  rate  of  four 
pounds  per  centum  per  annum  on  all  debts  proved  in  the 
bankruptcy. 

(6.)  Nothing  in  this  section  shall  alter  tlie  effect  of 

section   five   of  the   Act  twenty-eight  and   twenty-nine 

Victoria,   chapter  eighty-six,    "to   amend   the   Law   of 

Partnership,"  or  shall  prejudice   the  provisions  of  the 

38  &  39  Vict.    Friendly  Societies  Act,  1876. 

c.  60.  "^ 

For  all  the  purposes  of  this  section  the  "  receiving  order  "  \& 
substituted  for  "  adjudication,"  so  as  to  fix  the  date  from  which 
the  time  is  to  be  reckoned,  but  the  use  of  the  word  "  bank- 
rupt" in  the  section  leaves  it  open  to  the  construction  that 
there  must  be  actual  bankruptcy,  but  see  Sect.  18,  sub-sect.  14. 

The  words  "  local  debts  "  are  probably  a  mistake,  meaning 
"  local  rates." 

JicUes  and  Taxes, 

As  to  parochial  and  other  local  "  rates  "  and  taxes,  as  well  as 

land,  property,  or  income  taxes,  no  change  has  taken  place ; 

although,  as  introduced,  the  Bill  proposed  to  omit  them  from 

this  section. 

Clerk  or  Servant  (/>). 

The  words  following,  which  were  in  Sect.  32,  sub-sect.  2,  of 
the  Act  of  1869,  have  been  omitted — "  in  the  employment  of 
the  bankrupt  at  the  date  of  the  order  of  adjudication."  So  it 
appears  that,  although  the  clerk  or  servant  be  not  in  such  em- 
ployment when  the  receiving  order  is  made,  yet  he  will  still  be 
entitled  to  be  paid,  if  the  services  were  rendered  during  (q)  fouE. 
months  before  the  date  of  the  receiving  order,  and  the  sum  does 
not  exceed  50^. 

Lahowrer,  dec. 

The  same  rule  applies  to  "labourers  or  workmen,"  and  in 
their  case  the  time  limited  is  also  four  months,  and  it  may  be 

{p)  As  to  who  is  A  clerk  or  ser-  Heathy  L  R.  15  Eq.  412 ;  42  L.  J. 

▼ant,  Bee  Eir.  •parte  Collier,  4  D.  &  0.  Bank.  49. 

520;  Ex  parte  Oldham,    82  L.   T.  (9)  The  word  first  used  waa  "with- 

O.    S.    181  ;    £jc    parte   Walter    re  in."     See  Bill. 
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in  respect  of  "  piece  work,"  which  is  work  paid  for  not  strictly        I  40. 
as  weekly  wages,  but  by  the  job,  contract,  or  piece.     It  is  sub-  ~ 

mitted,  however,  that  there  must  be,  whichever  way  the  money 
may  have  been  paid,  the  existence  of  the  relationship  of  "  ser- 
vant and  employer,"  and  not  the  mere  relationship  of  contractor 
and  contractee  (r). 

Such  debts  are  to  be  paid,  and  cannot  be  postponed  for  any 
purpose  by  the  trustee,  as,  for  instance,  to  enable  the  trustee 
to  examine  and  to  prosecute  the  debtor  (<). 

Officers  of  Friendly  Societies, 

By  a  special  provision  of  the  Friendly  Societies  Act,  1876  (<),  Officers  of 
all  such  societies  are  made  preferential  creditors  in  respect  of  g^i^^^ 
moneys  in  the  hands  of  their  officers  at  the  time  of  their 
becoming  bankrupt.  This  would  seem  to  be  not  a  right  of 
eqidtable  lien  upon  such  moneys,  but  only  a  right  to  be  paid 
as  preferential  creditors ;  so  that  such  claims  will  abate  equally 
with  the  other  preferential  claims  if  the  estate  should  prove 
insufficient  to  pay  all  in  full. 

Payment  pari  passu. 

Under  the  corresponding  section  of  the  Act  of  1869  (Sect.  32) 
it  was  held  that,  as  the  result  of  the  rule  that  all  debts,  save 
those  which  were  preferential,  are  to  be  paid  pari  passti,  the 
rule  of  equity  that  creditors  by  speciality  who  are  mere  volun- 
teers, are  not  entitled  to  compete  with  creditors  on  simple  con- 
tract for  valuable  consideration,  is  no  longer  applicable  (u). 

Interest, 

The  above  section,  like  Rule  137  of  the  1869  Act,  enables  Interest, 
the  trustee,  where  there  is  a  surplus,  to  allow  interest  to  the 
creditors  before  handing  the  estate  to  the  debtor.  The  creditors 
will  be  entitled  to  interest  payable  to  all  alike,  and  at  the  same 
rate,  and  whether  the  debts  carry  interest  or  otherwise,  which 
was  not  the  case  under  Rule  137.     And  by  Rule  21  of  Sched.  2 

(r)  And  see  Ex  parU  Alltop  re  R.  17  Eq.  180  ;  48  L.  J.  Bank.  24. 
Dimey,  82  L.  T.   438.     Under  the  (t)  88  &  89  Vict.  c.  60,  s.  15,  par. 

1869  Act  aU  wages  for  not  exceed-  7,  and  see  cl.  6  of  this  section, 
ing  two  months  were  payable  to  a  («)  Ex  parte  PoUinger  re  Stewart, 

workman.  8  Ch«  D.   621  ;  47  L.  J.  Bank.  43 ; 

(<)  Ez  parU  Powis  re  Bowen,  L.  38  L.  T.  482. 
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§  40.  the  creditor  may  prove  for  interest  on  any  debt  or  sum  certain, 
payable  at  a  certain  time  or  otherwise,  whereon  interest  is  not 
reserved  or  agreed  for,  and  which  is  overdue  at  the  date  of  the 
receiving  order,  and  provable  in  bankruptcy,  at  a  rate  not  ex- 
ceeding four  per  centum  per  annum  to  the  date  of  the  order 
from  the  time  when  the  debt  or  sum  was  payable,  if  the  debt 
or  sum  is  payable  by  virtue  of  a  written  instrument  at  a  certain 
time,  and  if  payable  otherwise,  then  from  the  time  when  a  de- 
mand in  writing  has  been  made  giving  the  debtor  notice  that 
interest  will  be  claimed  from  the  date  of  the  demand  until  the 
time  of  payment  {x). 

Joint  and  separate  est  ate. 

Rule  as  to  The  above  sub-sect.  3  has  been  framed  substantially  from 

iej^^"^  Rule  76  of  the  1869  Act,  and  is  only  the  embodiment  of  the 

estate.  principle  of  law  long  held  to  be  applicable  to  the  administration 

of  joint  and  separate  estates.  This  general  principle  has  been 
authoritatively  laid  down  by  Lord  King  in  £x  parte  Cook  (y), 
in  these  words  :  "  The  joint  creditors  shall  be  first  paid  out  of 
the  partnership  or  joint  estate,  and  the  separate  creditors  out 
of  the  separate  estate  of  each  partner ;  and  if  there  be  a  surplus 
of  the  joint  estate  besides  what  will  pay  the  joint  creditors,  the 
same  shall  be  applied  to  pay  the  separate  creditors,  and  if  there 
be,  on  the  other  hand,  a  surplus  of  the  separate  estate  beyond 
what  will  satisfy  the  separate  creditors,  it  shall  go  to  supply 
any  deficiency  that  may  remain  as  to  the  joint  creditors." 

Before  referring  to  the  authorities  upon  this  subject,  it  may 
be  more  convenient  to  give  here  the  references  to  the  several 
sections  of  this  Act  affecting  the  rights  and  liabilities  of  the 
trustee,  debtor,  and  also  of  third  persons,  in  respect  of  partner- 
ships. 

Sect,  112. — Provides  for  the  transfer  of  |)etitions  by  or  against 
members  of  the  same  partnership  and  vesting  the  estate  of  a 
partnership  in  the  same  receiver  or  trustee  upon  the  filing  of  dis- 
tinct petitions  by  or  against  the  members  of  the  same  partnership. 
Sect,  110. — Gives  power  to  a  creditor  of  the  firm  to  present  a 
petition  against  one  or  more  partners. 

{x)   At  Common  Law  interest  is  may  be  implied  from  the  usage  of 

allowed  upon  mercantile  securittes,  trude    or    other   circnmstancee,   see 

or  where  tJiere  is  an  express  promise  Biggins  t.  SargefU,  2  B.  &  C.  849. 
to  pay  interest,  or  where  such  promise  (y)  2  Pear.  Wms.  500. 
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Sect,  106. — Provides  for  the  consolidation  of  petitions  against        I  40. 
individual  or  joint  debtors. 

Sect,  111. — Enables  the  Court  to  dismiss  the  petition  as 
against  one  or  more  respondents,  without  prejudice  to  its  effect 
as  to  the  rest. 

Sect,  113. — Enables  the  Court  to  authorise  actions  in  the  name 
of  the  trustee  and  of  the  banki-upt's  partner,  and  disentitles 
such  partner  to  give  a  release. 

Sect,  114. — Enables  a  joint  contractor  to  sue,  or  renders  him 
liable  to  be  sued,  alone. 

Sect,  116. — Justifies  proceedings  in  bankruptcy  by  or  against 
a  partnership  in  the  name  of  the  firm. 

Sect.  123. — Excludes  from  the  Act  partnerships  registered 
under  the  Companies  Act,  1862. 

Sect,  148. — Enables  a  firm  to  act  by  any  of  its  members. 

Rule  13  (Sched.  I.). — Enables  a  joint  creditor  to  prove  against 
the  estate  of  one  partner  for  the  purpose  of  voting  at  any 
meeting. 

RtUe  18  (Sched.  II.). — Enables  creditor  to  prove,  where  debtor 
is  liable  in  respect  of  distinct  contracts,  as  a  member  of  two  or 
more  distinct  firms,  or  as  a  sole  contractor,  and  also  memlier  of 
a  firm,  against  the  properties  respectively  liable  on  the  contract. 

Sect,  30. — Declares  that  a  discharge  of  one  member  of  a  firm 
shall  not  release  his  partners. 

Sect,  59. — Provides  for  the  postponement  of  the  payment  of 
a  dividend  out  of  the  separate  estate  to  a  joint  creditor  of  a 
firm  when  only  one  partner  is  bankrupt,  until  the  separate 
creditors  have  received  the  full  amount  of  their  respective 
debts,  and  also  for  the  declaration  at  the  same  time  of  joint 
and  separate  dividends  where  the  joint  and  separate  properties 
are  being  administered. 

As  to  acts  of  bankruptcy  by  partners,  see  Sect.  4,  and  notes.   Vesting  of 

Upon  adjudication  in  bankruptcy  of  a  co-partnership  finn,  or  J®*°*  *"^ 
when  a  joint  adjudication  is  made  against  two  or  more  partners,  estate, 
all  the  joint  property  of  the  bankrupts,  as  well  as  the  separate 
property  of  each  of  them,  vests  in  the  trustee  {z)  And  their 
joint  property  vests  in  the  trustee  as  "joint"  property,  and 
without  reference  to  the  equality  or  inequality  of  the  bank- 
rupt's shares  therein  (a).     When  one  of  several  partners  is  ad- 

(z)  Ex  parte  Cooky  »upra ;  Hague  (a)      Lindley     on      Partnerships, 

▼.  RoUestoHj  4  Burr.  2176;  Oraham       p.  1109;  and  Ex  itarte  Hunter,   2 
V.  MnlcaMtVy  4  Biog.  115.  Rose,  382. 


us 
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I  40.  judicatcd  bankrupt,  his  trustee  also  becomes  entitled  to  all  his 
'  separate  property,  and  at  the  same  time  also  to  his  interest  in 
tlie  joint  property  (b).  Where,  however,  only  one  member  of  a 
hrm  becomes  bankrupt,  the  trustee  becomes  tenant  in  common 
with  the  other  partners,  subject  to  his  right  to  an  account  (c). 
The  trustee  does  not  become  a  co-partner  with  the  solvent 
partners,  and  the  effect  of  the  bankruptcy  as  regards  the 
existence  of  the  firm  is,  to  dissolve  the  partnership  {d),  not 
only  as  to  the  bankrupt  member,  but  as  to  all  the  other  co- 
partners inter  se.  The  reason  is  thus  given  by  L.  Justice 
Lindley  in  his  work  ((?),  "  In  the  first  place,  a  partnership  being 
a  mere  assemblage  of  persons  bound  together  by  contract,  loses 
its  identity  as  much  by  the  bankruptcy  a^  by  the  death  of  one 
of  those  persons ;  and  in  the  next  place,  such  is  the  law  of  this 
country,  that  the  share  of  a  bankrupt  pai-tner  cannot  be  ascer- 
tained, save  by  taking  the  accounts  of  the  w^hole  firm,  and  dis- 
tributing its  clear  assets  amongst  the  solvent  partners  and  the 
trustee  of  the  bankrupt  partner."  The  trustee  or  the  receiver 
(like  the  sheriff,  who  is  entitled  under  an  execution  against  one 
partner  to  seize  the  partnership  property)  is  entitled,  in  strict- 
ness, as  was  the  messenger  of  the  Court  formerly  in  the  case  of 
an  abjudication  against  one  partner,  to  put  a  penson  in  posses- 
sion of  the  whole  of  the  property  of  the  firm.  This  in  practice, 
however,  is  seldom  done,  as  the  solvent  partners,  either  by 
consent,  or  through  the  intervention  of  the  Court,  make 
arrangements  for  securing  to  the  trustee  payment  of  the  bank- 
rupt's share  in  the  assets  of  the  firm  (/).  And  in  estimating 
such  share  there  must  be  taken  into  account  the  profits  sub- 
sequently made  by  the  employment  of  the  bankrupt's  capital  in 
the  business  (^).     As  a  general  principle,  the  trustee  stands  in 


{b)  See  8.  113,  niing  for  joint 
debt. 

(c)  Where  a  trustee  applied  for 
leare  to  inspect  partnership  books, 
snch  leaye  was  confined  to  specific 
items,  Ex  parte  Lindsay  re  Thorn- 
ton, 25  Sol.  Joum.  641. 

f^  Hcidemeite  t.  SkackeU,  8  B. 
&  0.  612 ;  Fox  ▼.  ffarUmry,  Cowp. 
445  ;  Edwards  t.  Hooper,  11  M.  & 
W.  863. 

(«)  P.  1112;  and  see  Bague  t. 
EoUeeton,    4    Burr.   2174 ;    Fox  ▼. 


Hanbury,  supra ;  Crawshay  ▼. 
Collins,  15  Ves.  228. 

(/)  See  Lindley,  p.  1111.  A 
sale  to  them  need  not  be  by  auction, 
Rs  Motion,  9  Ch.  192 ;  and  see  s. 
145  as  to  sales  by  sheriff. 

(g)  Crawshay  v.  Collins,  15  Yes. 
218  ;  Smith  v.  Ik  Silva,  Cowp.  469  ; 
and  see  note  in  Lindley,  p.  1111,  as 
to  the  doctrine  of  Lord  Mansfield  to 
the  effect  that  the  assignees  were 
entitled  to  each  profits  without  pay- 
ing what  was  due  to  the  co-partnen 
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the  place  of  the  bankrupt,  and  can  claim  no  more  than  the  i  40. 
bankrupt  would  have  been  entitled  to  had  he  not  become  bank- 
rupt, and  every  lien  available  for  his  co-partners  against  the 
bankrupt  is  equally  available  for  them  against  his  trustee,  and, 
as  the  result  of  this  rule,  the  trustee  can  claim  nothing  as  the 
bankrupt's  share  until  all  the  joint  creditors  have  been  paid 
and  the  partnership  accounts  have  been  duly  taken  (h). 

The  above  rule,  that  a  trustee  has  no  more  extensive  rights  Sureties' 
than  the  bankrupt,  as  against  third  parties,  cannot  be  relied  "^ 
upon  as  regards  property  affected  by  the  doctrines  of  reputed 
ownership,  nor  as  regards  acts  done  by  the  bankrupt  since  the 
commission  by  him  of  an  act  of  bankruptcy,  nor  as  regards 
acts,  though  binding  upon  him,  which  are  fraudulent  as  against 
his  creditors  («).  So,  where  there  has  been  a  change  in  the 
firm,  debts  and  goods  left  in  the  reputed  ownership  of  the  old 
firm,  though  in  fact  belonging  to  the  new  firm,  will,  in  the 
event  of  bankruptcy  of  the  old  firm,  be  treated  as  their  joint 
estate  (k),  unless  proper  notice  have  been  given  of  the  change 
of  ownership  (/). 

But  the  administration  of  the  partnership  business  so  as  to 
ascertain  the  bankrupt's  share,  will  be  carried  out  by  the 
solvent  partner,  unless  he  be  abroad  or  dead,  or  be  guilty  of 
misconduct  (m) ;  but  this  rule  is  subject  to  the  special  provi- 
sions of  Sect.  113,  giving  the  right  to  the  trustee  to  sue  in  his 
own  name  and  that  of  the  bankrupt's  partner,  and  avoiding 
such  partner's  release  of  a  debt  due  to  the  firm. 

What  property  is  distributable  as  partnership  property  and  What  consti- 
what  is  not,  depends  mainly  upon  two  questions,  viz. : —  BhiT^^y' 

1.  Whether  as  between  the  partners  themselves  the  property 
in  question  belonged  to  them  jointly  or  to  some  or  one  of  them 
to  the  exclusion  of  the  others ;  and, 

2.  Whether  the  property  in  question,  no  matter  to  whom  it 
belonged,  was  at  the  time  of  the  bankruptcy  in  the  reputed 

from  the  banknipt,  see  8  B.  &  0.  (t)  Ex  parte  Sproffue,  4  D.  M.  & 

618.  G.   866  ;  Ex  parte  Rv^n,   6   Yes. 

(A)  Weal  T.  Ship,  1  Yes.  8.  239 ;  119  ;  and  see  ExpaarU  WiUiama,  11 

BoUon  T.  Putter,  1  Bos.  k  P.  5S9,  Yes.  3  ;  Wegt  t.  Ship,  1  Yes.  S.  242; 

548  ;  and  see  lindley,  p.  1110.  Ex  parte  Taylor,  Mont.  240. 

'  (i)  See    Lindley,   p.    1118;    and  (m)  Ex  parte  Oordon  re  Dixon, 

Anderson  v.  MaUbjf,  2  Yes.  J.  255  ;  L.  K.  8  Ch.  555  ;  ffankeyv,  Cfarratt, 

BiUiier  t.  Young,  6  E.>  B.  40.  1  Yes.  Senr.  235. 
{h)  Burton,  1  Gl.  &  J.  207. 
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140. 


Ex  parte 
Ruffin. 


Ex  parte 
Moriey, 


ownership  of  the  firm  or  in  that  of  some  or  only  one  of  its 
members  (n). 

So,  as  to  the  consideration  above  numbered  (1),  in  Ex  parte 
Euffin  (o),  it  was  decided  that  agreements  between  partners 
altering  the  character  of  partnership  property  are  binding  on 
the  trustee  in  bankruptcy  if  made  bond  fide  and  before  the  com- 
mission of  any  act  of  bankruptcy.  The  rule  therefore  is  laid 
down,  based  upon  the  above  and  other  subsequent  cases,  that, 
"  if  a  partnership  is  dissolved,  and  a  bond  fide  agreement  is 
come  to  between  the  partners,  to  the  eifect  that  what  was  the 
partnership  property  shall  become  the  property  of  him  who 
continues  the  business,  and  afterwards  the  firm  or  the  continu- 
ing partner  becomes  bankrupt,  that  which  was  the  partnerahip 
property  cannot  be  distributed  as  the  joint  estate  of  the  firm, 
but  must  be  treated  as  the  separate  estate  of  the  continuing 
partner  "  (/>).  So  that  the  equities  of  the  partners  inter  se  will 
govern  the  right,  which  is  not  founded  upon  any  lien  in  the 
property  which  the  creditors  may  have.  Nor  will  the  insol- 
vency of  the  firm  at  the  time,  if  the  partners  act  band  fide, 
make  any  difference  (q) ;  but  the  agreement  must  not  be  unexe- 
cuted when  the  bankruptcy  takes  place  (r). 

Upon  this  rule,  as  to  joint  and  separate  estate,  the  case  of 
Ex  parte  Morley,  re  White  («),  may  be  cited  as  a  leading  case. 
By  a  partnership  deed  it  was  stipulated  that  A.  &  B.  should  be 
partners  in  the  profits  of  the  business,  the  capital  of  which 
belonged  to  A. ;  and  that,  on  the  death  of  A.,  the  .partnership 
should  be  dissolved,  and  that  B.'s  share  of  the  profits  should 
thenceforth  belong  to  A.'s  representatives,  and  that  they  (the 
representatives)  shoidd  thenceforth  carry  on  the  business,  and 
that  B.  should  receive  from  them  his  share  of  the  profits  up  to 
A.*s  death.  A.  died  during  the  partnership,  having  appointed 
B.    his    executor.      B.    carried    on    the    trade    for    fourteen 


(n)  See  Lindley,  p.  1168,  the 
authorities  examined  in  p.  1 156  ;  and 
see  infra  as  to  order  and  disposition  ; 
and  see  also  Ex  parte  Butcher  re 
Mdlor,  13  Ch.  D.  465  ;  42  L.  T.  299  ; 
affirming  ih,  186,  C.  J.  B. 

(o)  6  Ves.  119. 

(p)  See  Lindley,  p.  1168,  and 
cases  there  cited ;  see  Ex  parte 
WUliams,  11  Ves.  6. 

iq)  Ex  parte  Walker,  4  De  G.  F. 


k  J.  509  ;  Ex  parte  Peahe,  1  Madd. 
846 ;  Ex  parte  Clarlaon,  4  D.  fc  C. 
66  ;  Ex  parte  Carpenter,  Mont,  k 
MacAr.  1  ;  and  compare  Re  Kanpi- 
ner,  8  Eq.  286. 

(r)  Ex  parte  Wheeler,  Back.  25  ; 
and  Ex  parte  Clarkaon,  4  D.  &  Ch. 
56. 

(«)  L.  R.  8  Ch.  1026  ;  43  L.  J. 
Bank.  28  ;  29  L.  T.  442. 


THE  BANKRUPTCY  ACT,   1883,  251 

months,  and  then  filed  a  petition  for  liquidation.  Part  of  the  I  40. 
stock  in  trade  that  existed  at  A/s  death  still  remained  in 
specie,  but  the  greater  part  had  been  disposed  of  by  B.  in  the 
course  of  the  business,  and  fresh  stock  in  trade  bought  by  him. 
It  was  held  by  the  Court  that  the  deed  had  not  the  effect  of 
converting  the  stock  in  trade  into  the  separate  estate  of  A.,  but 
that  so  much  of  the  present  assets  as  had  been  in  existence  at 
A.'8  death  was  applicable  as  joint  estate  to  pay  the  joint 
creditors  of  the  firm,  and  so  much  as  had  been  bought  since 
A.'s  death  was  applicable  as  separate  estate  of  B. 

On  the  other  hand,  in  Ex  parte  Simpson  (<),  four  brothers  Ex  parte 
carried  on  business  in  partnership  under  a  deed  which,  inter  "^"^P'^- 
alia,  provided  that  the  death  of  one  partner  should  not  dissolve 
the  partnership,  but  that  the  business  should  be  carried  on  by 
the  survivor  or  survivors,  and  the  share  of  the  deceased  partner 
ascertained  at  the  next  yearly  stock-taking,  and  paid  to  his 
representatives  by  instalments ;  two  of  the  partners  died,  and 
afterwards  the  survivors  became  bankrupt,  at  which  time  no  steps 
had  been  taken  to  ascertain  the  shares  of  the  deceased  partners. 
It  was  held  by  the  Court  that  the  creditors  of  the  four  partners 
had  no  right  to  have  the  joint  assets  of  the  four  which  remained 
in  specie  applied  first  in  payment  of  their  debts,  upon  the 
groimd  that  by  the  partnership  deed  the  whole  interest  in  the 
assets  passed  immediately  on  the  death  of  one  partner  to  the 
survivors. 

A  conveyance  by  one  partner  of  all  his  separate  property  to  Conreyaoceby 
a  trustee  upon  trust  for  sale  and  payment  of  the  debts  of  the  *  P*^'**®'* 
firm,  is  not  an  act  of  bankruptcy  if  made  bond  fide  for  the 
purpose  of  relieving  the  firm  from  its  difficulties,  and  to  enable 
it  to  carry  on  ;  and  if  not  made  for  the  purpose,  and  has  not  in 
fact  the  effect  of  defrauding  the  separate  creditors.  Neither 
wiU  a  conveyance  by  a  firm  of  all  its  joint  estate  be  an  act  of 
bankruptcy  if  the  separate  creditors  of  the  firm  be  not  preju- 
diced (u).  If  A.  allows  B.  to  carry  on  business  with  his  (A.'s) 
goods,  and  on  his  (A.'s)  behalf,  although  not  in  his  name,  but 
credit  is  given  to  them  both  on  the  supposition  that  they  are 
partners,  the  property  with  which  the  business  is  carried  on 
will  be  treated  as  the  joint  estate  of  the  two,  and  not  as  the 
separate  estate  of  A.  (x). 

{t)  9  Ch.  572.  (x)   Re  Rowland   Ae   Crankshaw, 

{u)  LindloyonFartneiBhip.p.  1093,       1  Ch.  421. 
and  cases  cited. 
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40. 


Classification 
of  creditors. 


Judgment 
against  joint 
debton. 


Oonrenion  of 
joint  into 
■eparate  debt, 
and  vieeverwd. 


0/  joint  and  separate  debts. 

For  the  purpose  of  administering  the  estate  of  bankrupt 
partners,  there  must  be  a  division  of  the  creditors  into  three 
chisscs. 

1.  The  joint  creditors  of  the  firm,  to  whom  all  the  partners 
are  liable  jointly  (y), 

2.  The  separate  creditors  of  each  partner,  to  whom  the  part- 
ners are  only  liable  severally  and  respectively. 

3.  Joint  and  separate  creditors,  to  whom  the  partners  are  not 
only  liable  jointly,  but  also  separately  for  the  same  debt. 

A  judgment  creditor,  in  respect  of  several  persons  jointly,  can 
levy  execution  against  any  one  or  more  of  them,  and  therefore 
in  that  sense  judgment  debtors  may  be  said  to  be  jointly  and 
severally  liable;  but  this  fact  does  not  render  the  creditor 
a  joint  and  separate  creditor ;  he  is  a  joint  creditor,  for  his 
judgment  is  joint,  and  the  remedies  open  to  him  do  not  alter 
the  character  of  the  right  to  enforce  which  they  are  given  (z). 
No  distinction  is  made  between  persons  to  whom  the  firm  are 
jointly  indebted  in  connection  with  their  business,  and  other 
persons  to  whom  they  are  also  jointly  indebted  (a). 

The  general  rule  is  that  joint  debts  are  those  for  which,  if  an 
action  had  been  brought,  it  must  have  been  brought  against  all 
the  partners  constituting  the  firm,  and,  on  the  other  band, 
separate  debts  are  those  for  which  the  creditor  could  have  had 
his  remedy,  not  against  the  whole  firm,  but  against  the  partner 
only  who  contracted  them.  But  a  joint  debt  may  be  converted 
into  a  separate,  and  a  separate  into  a  joint  debt,  and  it  is  the 
nature  of  the  debt  at  the  date  of  the  bankruptcy  which  deter- 
mines against  which  estate  the  proof  is  to  be  made  (6).  That 
which,  as  a  general  rule,  is  the  debt  of  the  firm,  is  not  the 
separate  debt  of  any  of  its  members  who  have  not  made  them- 
selves severally  liable  for  it  (c). 


(y)  The  word  separate  ii  relative  : 
creditors  may  be  separate  relatively 
to  one  person  and  joint  relatively 
to  another — e.g.,  suppose  a  partner- 
ship of  five,  creditora  of  any  four  are 
separate  relatively  to  the  creditors  of 
the  five,  but  are  joint  relatively  to 
the  respective  creditors  of  each  of 
the  four,  see  note,  Lindiey,  p.  1172. 


(z)  See  Lindiey,  p.  1172;  and 
also  Ex  parte  Ckriitie,  Monk  & 
Bli.  852. 

(a)  Hoare  v.  Orieifial  Bank  Corp, 
2  App.  Ca.  589. 

(6)  Williams'  Bankruptcy,  2  ed.. 
p.  305. 

(c)  See  Ss  parte  DMnatm,  2 
Deac   841  ;  Ex  parte  Beneon,  2  M. 
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Breaches  of  trust  and  frauds  imputable  to  a  firm  make  the        8  40. 
cestui  gue  trusts  and  defrauded  creditors  joint  and   separate  Breaches  of 
creditors  (<f).     And  as  to  the  liability  of  a  member  of  a  firm  in  trust. 
respect  of  the  fraud  of  his  co-partner  under  the  1869  Act,  see 
Cooper  V.  Fritckard,  supra  (cW). 

The  debts  of  a  firm  of  two  partners,  one  of  whom  is  a  dor- 
mant partner,  may,  at  the  discretion  of  the  creditor,  be  treated 
as  the  separate  debt  of  the  dormant  partner  or  the  joint  debt 
of  the  firm  (e).  So,  likewise,  may  the  debts  of  a  firm  and  of  a 
nominal  partner  be  so  treated  (/). 

Bills  accepted  in  the  name  of  a  trading  firm  give  a  right  of  Bills, 
proof  against  the  joint  estate  to  a  bond  fide  holder  for  value, 
without  notice  of  the  fact  that  they  have  been  accepted  or  en- 
dorsed without  authority  (^),  but  not  to  a  drawer  afiected  with 
such  notice  (A).  A  separate  creditor  does  not  acquire  a  right  to 
prove  against  the  joint  estate  for  dividend  simply  because  that 
estate  has  had  the  benefit  of  the  money  he  seeks  to  recover, 
nor  does  the  joint  creditor  acquire  a  right  to  prove  against 
the  separate  estate  of  one  partner  because  he  alone  has  had 
such  benefit  (t). 

The  doctrine  of  merger  (as  by  taking  a  higher  security  or  Merger, 
obtaining  a  judgment  before  bankruptcy)  has  an  important 
bearing  on  the  creditor's  right  to  prove  against  the  joint  estate 
of  a  firm  or  the  separate  estates  of  its  members  {k). 

Although,  as  a  rule,  a  judgment  merges  the  debt  in  respect 
of  which  it  has  been  recovered,  in  Ex  parte  Waterfall  (Q  it  was 
held  that,  where  a  firm  consisted  of  one  partner  in  this  country 


D.  k  D.  750.  As  to  bills  and  notes, 
Ex  parU  Flintoff,  3  M.  D.  &  D. 
726  ;  J&cparU  Buckley,  14  M.  k  W. 
469  ;  and  1  Ph.  562. 

(d)  Ex  parte  Paulson,  De  Gex, 
79 ;  Ex  parte  BarMwall,  6  De  Q. 
M.  &  G.  801 ;  and  compare  Ex  parte 
GeaceM,  8  D.  G.  M.  k  G.  291 ;  and 
Ex  parte  White  re  NeviU,  L.  R.  6 
Ch.  397. 

{dd)  52  L.  J.  C.  A.,  August, 
1882. 

(f)  Ex  parte  Uodgkinaon^  19  Yes. 
294. 

{/)  Ex  parte  Arbouin,  De  Gex, 
359.     Ar  to  Hetting  out  joint  ojb  well 


as  separate  liabilities  by  an  individual 
petitioner,  see  Ex  parte  Amor  re 
Amor,  21  Ch.  D.  594. 

{g)  Lindley,  p.  1173 ;  and  see 
Ex  parU  Bueheil,  3  M,  D.  &  D. 
615. 

(A)  ExparU  HdcUioorth,  1  M.  D. 
&  D.  309. 

{%)  Ex  parte  Wlieatley,  Cooke's 
Bank.  Law,  8  ed.,  534  ;  Ex  parte 
Nartop,  12  Ves.  349  ;  Ex  parU 
Hunter,  1  Atk.  223. 

{1c)  Lindley,  p.  1174. 

(/)  4  De  G.  &  S.  199  ;  and  15 
Jur.  9uh  nom.  Ex  parte  Jones. 
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and  of  other  partners  abroad,  and  a  creditor  of  the  firm  sued 
the  partner  here  and  recovered  judgment  against  him,  the 
debt  of  the  firm  was  not  so  extinguished  as  to  preclude  the 
creditor  from  proving  against  its  joint  estate  on  tlie  subsequent 
bankruptcy  of  the  judgment  debtor. 

There  may  also  be  the  substitution  of  debtors,  or  a  new  right 
may  be  acquired,  enabling  a  joint  creditor  to  prove  against  the 
separate  estate,  or  vice  vei-sd,  but  there  can  be  no  such  substi- 
tution or  acquisition  unless  there  be  also  the  consent  of  the 
creditor  himself.  So,  if  a  partnership  is  dissolved,  and  by 
agreement  between  the  partners,  one  of  them  is  to  continue  the 
business  and  pay  all  the  debts,  the  creditors  of  the  firm  do  not 
become  the  separate  creditors  of  the  continuing  partner,  unless 
they  accede  to  the  arrangement  so  entered  into  between  him 
and  his  co-partners  (m).  On  the  authority  of  Ex  parte  Bingham 
and  Ex  parte  Clowes  (w),  Mr.  Cooke,  in  his  work  on  Bankruptcy 
Law  (o),  lays  it  down  that  if  new  partners  come  into  a  firm, 
and  it  is  agreed  that  the  stock  and  debts  of  the  old  firm  shall 
become  those  of  the  new  firm,  and  the  latter  becomes  bankrupt, 
the  creditors  of  the  old  firm  may  prove  againstthe  joint  estate  of 
the  new  firm  ;  but  it  seems  that  the  authority  for  this  proposition 
is  doubted.  Mr.  Justice  Lindley,  in  his  book,  and  in  a  note  (p), 
referring  to  this  rule,  says,  Ex  parte  Clowes  was  a  very  peculiar 
case,  and  if  it  was  ever  an  authority  for  the  doctrine  that  a 
separate  debt  can,  as  between  the  partner  and  the  creditor, 
become  a  joint  debt,  or  vice  versd,  without  the  privity  of  the 
creditor,  the  case  must  be  considered  as  no  longer  law.  .... 
Unless  the  creditor  accedes  to  the  arrangement  (says  the 
learned  author  in  another  place),  he  is  not  bound  by  it,  nor 
can  he  avail  himself  of  it ;  his  position  is  in  fact  unaltered,  he 
does  not  lose  his  old  right  nor  does  he  gain  any  new  one  "  (q). 


What  constitutes  a  2yartnersh%p. 
BoviU'a  Act.         The  6th  clause  provides  that  nothing  in  this  section  shall 


(m)  Lindley,  p.  1176,  and  Ex 
parte  Freeman,  Buck,  471  ;  £x 
parte  Qumey,  2  M.  D.  &  D.  541. 

(»)  2  Bro.  C.  0.  692. 

(o]  8  ed.  534. 


{p)  P.  1176. 

{q)  And  see  Ex  parte  Jackson,  1 
Yes.  J.  130  ;  Ex  parte  WOliams, 
Buck,  13  ;  Ex  parte  Parker,  2  M.  D. 
&D.  511. 
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liter  the  effect  of  Sect.  5  of  the  Act  (28  &  29  Vict.  c.  86)  to   iS  40,  41. 
amend  the  law  of  partnership  (r). 

As  a  general  principle  a  partnership  (s)  is  :— 

(1.)  The  result  of  an  agreement  to  share  profits  and  losses. 

(2.)  It  is  primd  fade  the  result  of  an  agreement  to  share 
profits,  although  nothing  may  be  said  about  losses,  and  although 
there  may  be  no  common  stock. 

(3.)  Or  it  16  pnmd  facie  the  result  of  an  agreement  to  share 
profits,  although  community  of  loss  is  stipulated  against. 

(4.)  But  it  is  not  the  result  of  an  agreement  to  share  gross 
returns. 

The  5th  section  of  the  Act  above  referred  to  is  as  follows :  A  lender  is 
"  In  the  event  of  any  such  trader  as  aforesaid  being  adjudged  a  l^stponed. 
bankrupt,  or  taking  the  benefit  of  any  Act  for  the  relief  of  in- 
solvent debtors,  or  entering  into  any  arrangement  to  pay  his 
creditors  less  than  twenty  shillings  in  the  pound,  or  dying  in 
insolvent  circumstances,  the  lender  of  any  such  loan  (<)  as  afore- 
said shall  not  be  entitled  to  recover  any  portion  of  his  principal, 
or  of  the  profits  or  interest  payable  in  respect  of  such  loan,  nor 
shall  any  such  vendor  of  a  goodwill  as  aforesaid  be  entitled  to 
recover  any  such  profits  as  aforesaid,  until  the  claims  of  the 
other  creditors  of  the  said  trader  for  valuable  consideration  in 
money  or  money's  worth  have  been  satisfied  (w). 

41.  (1.)  Where  at  the  time  of  the  presentation  of  the  bank-  Preferential 

,  ,  ,  claim  incase 

■ptcy  petition  any  person  is  apprenticed  or  is  an  articled  of  apprentice- 

sliip. 


ru 


(r)  This  Act  was  passed  in  order 
to  remove  the  difficulties  created  by 
the  decision  in  Cox  v.  Hickman ,  8 
H.  L.  Ca.  268,  which  in  effect 
decided  that  persons  who  share  the 
profits  of  a  business  do  not  incur  the 
liabilities  of  partners  unless  that 
business  is  carried  on  by  themselves 
personally  or  by  others  as  their  real 
or  ofitensible  agents. 

(«)  These  definitions  are  taken  from 
the  work  of  Mr.  Justice  Lindley,  and 
see  further  definitions  therein  upon 
the  same  subject.  Bk.  1.,  Gh.  1. 

{t)  H,  1.  — An  advance  of  money 
by  way  of  loan  to  a  person  engaged 
or  about  to  engage   in   trside,    &c., 


upon  a  contract  in  writing  that  the 
lender  shall  receive  a  rate  of  interest 
varying  with  the  profits,  or  shall 
receive  a  share  of  the  profits  .  .  . 
shall  not  of  itstlf  constitute  the 
lender  a  partner  ...  or  render  him 
responsible  as  such.  See  s.  2  as  to 
remuneration  of  a  servant  or  agent ; 
s.  S,  as  to  widow  or  child  of  a 
deceased  partner  receiving  annuity  ; 
8.  4,  as  to  annuitants  generally  in 
respect  of  sale  of  goodwill  of  business, 
(tt)  See  Ex  parte  MUU,  8  Ch.  569. 
The  persons  within  the  2nd  and  3rd 
sections  are  not  within  the  5th,  see 
Lindley,  p,  4.'5. 
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ii  41,  42.  clerk  to  the  bankrupt,  the  adjudication  of  bankruptcy 
Bankruptcy  shall,  if  either  the  bankrupt  or  apprentice  or  clerk  gives 
8.  33.  *  notice  in  writing  to  the  trustee  to  that  effect,  be  a  com- 
plete discharge  of  the  indenture  of  apprenticeship  or 
articles  of  agreement ;  and  if  any  money  has  been  paid 
by  or  on  behalf  of  the  apprentice  or  clerk  to  the  bank- 
rupt as  a  fee,  the  trustee  may,  on  the  application  of  the 
apprentice  or  clerk,  or  of  some  person  on  his  behalf,  pay 
such  sum  as  the  trustee,  subject  to  an  appeal  to  the 
Court,  thinks  reasonable,  out  of  the  bankrupt's  property, 
to  or  for  the  use  of  the  apprentice  or  clerk,  regard  being 
had  to  the  amount  paid  by  him  or  on  his  behalf,  and  to 
the  time  during  which  he  served  with  the  bankrupt  under 
the  indenture  or  articles  before  the  commencement  of 
the  bankruptcy,  and  to  the  other  circumstances  of  the 
case. 

(2.)  Where  it  appears  expedient  to  a  trustee,  he 
may,  on  the  application  of  any  apprentice  or  articled 
clerk  to  the  bankrupt,  or  any  person  acting  on  behalf  of 
such  apprentice  or  articled  clerk,  instead  of  acting  under 
the  preceding  provisions  of  this  section,  transfer  the 
indenture  of  apprenticeship  or  aiiiicles  of  agreement  to 
some  other  person. 

This  section  is  identical  with  the  similar  provision  of  Sect  3.3 
of  the  1869  Act.  A  similar  enactment  was  contained  in  12  & 
13  Vict.  c.  106,  s.  170,  but  an  articled  clerk  was  not  within  that 
section  (x) ;  but  was  within  the  express  words  of  the  1869  Act. 

Power  to  land-  ^'^'  (•^•)  ^^^  landlord  or  other  person  to  whom  any 
lord  to  diatrain  rent  is  due  from  the  bankrupt  may  at  any  time,  either 
Bankruptcy  before  or  after  the  commencement  of  the  bankruptcy, 
Act,  1869,       distrain  upon  the  goods  or  effects  of  the  bankrupt  for  the 

{x)  As    to    set  off  of   an   unpaid       Soamejt,  3D.  k  C.  820. 
ai)prenticeship    fee,    sec    £x    parit 
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rent  due  to  him  from  the  bankrupt,  with  this  limitation,  i  ^8. 
that  if  such  distress  for  rent  be  levied  after  the  com- 
mencement of  the  bankruptcy  it  shall  be  available  only 
for  one  year's  rent  accrued  due  prior  to  the  date  of  the 
order  of  adjudication,  but  the  landlord  or  other  person  to 
whom  the  rent  may  be  due  from  the  bankrupt  may  prove 
under  the  bankruptcy  for  the  surplus  due  for  which  the 
distress  may  not  have  been  available. 

(2.)  For  the  purposes  of  this  section  the  term  "  order 
of  adjudication  *'  shall  be  deemed  to  include  an  order  for 
the  administration  of  the  estate  of  a  debtor  whose  debts 
do  not  exceed  fifty  pounds,  or  of  a  deceased  person  who 
dies  insolvent. 

After  some  hesitation  (the  section  was  omitted  from  the  Bill) 
this  important  provision  is  enacted.  The  first  portion  of  the 
section  is  identical  with  the  well-known  Sect.  34  of  the  1869 
Act,  except  that  the  word  "  surplus  "  instead  of  "  overplus,"  as 
in  that  section,  is  here  used.  And  sub-s.  2  extends  the  right 
to  administration  orders  where  the  debts  are  not  over  50^. 
under  Sect.  122,  and  also  to  the  case  of  a  deceased  insolvent 
under  Sect.  125. 

Landlord  or  other  person^  dec. 

These  words  have  been  held  to  apply  to  cases  where  the  Mortgagees. 
rent  is  due  in  respect  of  a  tenancy  created  by  an  attornment 
clause  in  a  mortgage  deed,  although  such  relationship  may 
not  come  within  the  popular  acceptation  of  the  term  "land- 
lord,''  but  the  words  will  not  include  the  case  of  a  company 
entitled  to  sums  for  gas  supplied,  although  described  as 
"rent"  in  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c. 
15)  (y)..  Although  if  the  company  have  statutory  powers  to 
recover  money  due  "  by  the  same  process  as  landlords  are  by 
law  empowered  to  recover  rent  in  arrear,''  then  the  case  will 
be  otherwise  (2). 

(y)  Ex  parte  HUl  re  Rdberit,  6  yearly  rent  with  the  option  of  pniv 

Ch.  D.  63  ;  46  L.  J.  Bank.  116.  chaae  at  the  end  of  the  tenn,  and  with 

(2)  Ex  parU  BirminghMn  Qadigkt  a  right  of  diBtreas,  not  being  neces- 

Co.  re  FamkaWf  L.  R.  11  Eq.  615  :  aarily  a  fraud,  Leetnan  t.  Yorkshire 

40  L.  J.  Bank.  52  ;  and  see  as  to  Waggon  Co,  50  L  J.  Ch.  293. 
agreement  to  hire  waggona  at  a  fixed 


258 


THE   BANKRUPTCY   ACT,    1883, 


142. 


Bent 


Mortgagee's  As  to  distress  for  double  rent,  see  11  Geo.  II.,  c.  19,  s,  18. 

filtered  '^^^^  *^"^  ^^  ^^^^  comprehensive  than  the  word  as  ordinarily 

used ;  so  a  mortgage  deed  containing  an  attornment  clause  is 
valid  if  it  constitutes  a  real  relation  of  landlord  and  tenant 
between  the  mortgagor  and  mortgagee,  and  a  distress  for  the 
rent  fixed  bj  the  clause  will  be  good  as  against  the  trustee  in 
the  bankruptcy  of  the  mortgagor,  and  so  enable  the  mortgagee 
to  obtain  a  security  upon  the  mortgagor's  chattels ;  but  if  the 
rent  fixed  by  the  clause  be  so  excessive  as  to  cause  the  Court 
to  conclude  that  it  was  not  intended  to  create  a  real  rent  or  a  real 
tenancy,  but  that  the  clause  is  a  mere  device  to  enable  the  mort- 
gagee, in  the  event  of  the  bankruptcy  of  the  mortgagor,  to  obtain 
an  additional  security  upon  chattels  which  would  otherwise  have 
been  distributed  among  creditors,  the  clause,  and  any  distress 
levied  imder  it,  even  though  before  the  commencement  of  the 
bankruptcy,  will  be  invalid  as  against  the  trustee,  as  being  a 
fraud  on  the  bankruptcy  law  (a).  And  the  rent  need  not  be 
limited  to  the  principal,  but  may  include  the  interest  also; 
so  where  the  rent  is  more  than  sufficient  to  cover  the  interest 
the  mortgagee  can  apply  it  in  reduction  of  the  capital,  subject 
to  the  question  whether  the  interest  was  in  arrear  at  the  time 
when  possession  is  taken  (6).  And  it  is  no  objection  to  the 
attornment  clause  that  a  monthly  rent  is  of  a  fluctuating 
amount,  or  which  fluctuates  according  to  the  happening  of 
certain  events  (c).  A  tenancy  imder  an  attornment  clause 
is  not  made  by  Sect.  1  of  the  Statute  of  Frauds  a  tenancy  at 

When  accrued,  will  (c^.  And  a  distress  in  such  a  case  will  be  good  as  against 
the  trustee  both  for  rent  accrued  due  before  and  after  the  com- 
mencement of  the  bankruptcy  (e). 


(a)  Ex  parte  Jackaon  re  Bowes, 
14  Ch.  D.  726 ;  48  L.  T.  272,  and 
see  also  as  to  exorbitant  rent,  Ex 
parte  WilliarM  re  Thompson,  7  Ch. 
D.  138,  and  as  to  a  fair  rent,  He 
Stockton  Iron  Furnace  Co.,  10  Ch, 
D.  335;  48  L.  J.  Ch.  417,  and  see 
also  Jolly  Y.  ArhtUhnot,  28  h,  J.  Ch. 
274  ;  4  De  G.  &  J.  224  ;  Morton  t. 
fFoods,  L  R.  4,  Q.  B.  293. 

(5)  Ex  parte  Jackson,  mpra,  and 
vide  Baggally,  L.J.,  at  p.  740,  and 
see  Ex  parU  Punnett,  16  Ch.  D.  226, 


and  Ex  parte  Harrison  re  Betts,  18 
Ch.  D.  127. 

(c)  And  see  as  to  fines,  Promdetti 
Permanent  Building  Society  v.  Green- 
hUl,  9  Ch.  D.  122. 

(d)  Ex  parte  Voitey  re  Knight,  21 
Ch.  D.  442. 

(e)  Ih.,  and  see  Re  Threlfall,  16 
Ch.  D.  274,  in  which  it  was  held 
that  a  tenancy  under  an  attommeut 
clause  was  a  tenancy  from  year  to 
year.  As  to  when  a  mortgagee  under 
an   attornment  is  to   be  deemed  in 
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A  distress  for  rent  was  held  not  to  have  been  an  "  execution        i  42. 
or  other  legal  process"  within  the  meaning  of  Sect.  13  of  the  RMtcaining^ 
Act  of  1869,  and,  therefore,  could  not  be  restrained  (/).     And  landlord, 
it  does  not  appear  that  a  distress  will  come  within  the  language 
of  Sect.  10  of  this  Act,  which  uses  the  same  words.     Whilst 
goods  in  the  custody  of  the  law  are  held  to  be  exempt  from  dis- 
tress, it  was  held  that  the  messenger's  possession  under  the 
old  Acts  was  not  such  custody  (<7).     Nor   would   the   Court 
interfere  with  the  legal  rights  of  a  mortgagee  in  possession 
upon  a  mere  suggestion  that  the  trustee  when  appointed  might 
be  able  to  obtain  evidence  to  impeach  the  mortgage  deed  (A). 

Where  a  distress  w^as  wrongful  it  was  held  that  the  Court  of  Wrongful 
Bankruptcy  had  no  jurisdiction  to  give  the  trustee  damages  (i).  **"*"**• 

Beffyrt  or  after  the  commencement  of  the  bankruptcy. 

The  bankruptcy  is  deemed  to  have  commenced  (whether  on 
the  debtor's  own  petition  or  upon  that  of  a  creditor)  at  the 
time  of  the  act  of  bankruptcy  being  committed  on  which  a 
receiving  order  is  made  against  him,  or  if  there  are  more  acts 
of  bankruptcy  than  one  proved  to  have  been  conmiitted,  to 
have  relation  back  to  and  to  conunence  at  the  time  of  the  first  of 
such  of  the  acts  of  bankruptcy  proved  to  have  been  committed 
by  the  bankrupt  within  three  months  next  preceding  the  date 
of  the  presentation  of  the  petition  (k). 

Where  the  distress  for  the  rent  is  levied  after  the  commence-  For  what 
ment  of  the  bankruptcy,  it  is  only  available  for  one  year's  rent  ^^^l^-^*©- 
accrued  due  prior  to  the  date  of  the  order  of  adjvdication^  under 
this  Act  as  well  as  under  the  Act  of  1869,  and  the  landlord  in 
such  event  is  entitled  to  prove  under  the  bankruptcy  for  the 
surplus  due,  for  which  the  distress  may  not  have  been  available. 

As  the  words  "  receiving  order "  have  not  been  here  substi- 
tuted for  "order  of  adjudication,"  the  landlord's  rights,  in 
respect  of  arrears,  where  the  distress  is  levied  afler  the  com- 


poBBeasion,  see  Stanley  ▼.  Orundyj  22 
Ch.  D.  478 ;  and  as  to  goodwill  of  busi- 
ness, Beadey  v.  Soaret,  22  Ch.  D.  660. 

{/)  Ex  parte  Birmingham  Oaa- 
lighl  Co.  re  Fan^aw,  L.  R.  11  Eq. 
616 ;  40  L.  J.  Bank  52  ;  d.  Ex 
parU  ffill  re  Roberts,  6  Ch.  D.  62 ; 
46  L.  J.  Bank.  116. 

(9)  See  Woodfall,  L.  k  T.  12  ed., 
p.  413.     By  the  special  promions  of 


the  Companies  Act,  1862,  the  word 
"proceeding"  is  used,  and  leave 
most  be  obtained. 

(A)  Ex  parte  Bayly  re  JIarty  15 
Ch.  D.  223  ;  43  L.  T.  181  ;  and  see 
Ex  parte  Hirst  re  Wherly,  11  Ch. 
D.  278. 

(i)  Ex  parte  Eatough  re  Cliffe,  42 

L.  T.  96. 

{k)  Flee  s.  43. 

s  2 
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i  42.  iaencement  of  the  bankruptcy,  within  the  meaning  of  that 
term,  will  be  determined  just  the  same  as  they  were  deter- 
mined under  the  1869  Act. 

With  respect  to  the  expression  "  accrued  due  "  it  must  be 
borne  in  mind  this  means  accrued  due  as  "  rent."  Strictly 
'  speaking,  the  right  to  rent  as  rent,  notwithstanding  the 
Apportionment  Act  of  1870,  only  arises  when  the  time  fixed 
for  payment  arrives,  for  rent,  at  common  law  is  not  appor- 
tionable ;  but  rent  payable  in  advance  may  be  distrained  for 
when  the  time  limited  for  its  payment  arrives  (/). 

The  Apportionment  Act  of  1870,  whilst  (Sect.  1)  it  enacts 
that  all  rents,  <fec.,  shall,  like  interest  or  money  lent,  be  con- 
sidered B&  accruing  from  day  to  day,  and  shall  be  apportionable 
in  respect  of  time  accordingly,  (by  Sect.  2)  enacts  also  that  the 
apportioned  part  of  any  such  rent,  <kc.,  shall  be  payable  or 
recoverable  in  the  case  of  a  continuing  rent,  &c.,  i;^en  the  entire 
portion  of  which  such  apportioned  part  shall  form  part  shall 
become  due  and  payable,  and  not  before,  and  in  the  case  of  a 
rent,  <fec.,  determined  by  re-entry,  death,  or  otherwise,  when  the 
next  entire  portion  of  the  same  would  have  been  payable  if  the 
same  had  not  been  so  determined,  and  not  before.  Inasmuch 
as  it  cannot  be  said  that  bankruptcy  per  se  determines  the  rent, 
for  the  trustee  has  the  right  to  elect  and  may  continue  the 
tenancy,  it  follows  that  the  rent  due  or  accruing  due  firom  the 
debtor  comes  within  the  definition  of  a  "  continuing  rent,"  but 
in  either  case  the  right  to  recover  or  to  be  paid  does  not  arise 
until  the  time  when  the  whole  or  entire  rent  becomes  due  and 
payable. 
Apportionment  The  provisions  of  Sect.  35  of  the  Act  of  1869  as  to  such  rent, 
of  rent  ^^  ^  ^^^  f^^^^  jj^  jj^^g  19  of  Sched.  2,  entitling  the  landlord, 

where  any  rent,  &c.,  falls  due  at  stated  periods,  and  the 
receiving  order  is  made  at  any  time  other  than  one  of  those 
periods,  to  prove  for  a  proportionate  part  thereof  up  to  the 
date  of  the  order,  as  if  it  grew  due  fi-om  day  to  day,  which  is  a 
right  similar  to  that  given  by  the  Apportionment  Act  above 
referred  to  as  well  as  by  sub-sect.  1  of  this  section. 
For  what  dia-  "  A  landlord  cannot  enforce  payment  in  full  by  the  trust-ee 
^T^^BBma,j  be  of  any  rent  which  became  due  before  the  bankruptcy,  other- 
wise than  by  distress,  for  the  arrears  not  exceeding  one  years 

{I)  Morton  r.  Wood$,  fupra, Wood-  in  posseBsion,  Ex  parte  Hale  re 
faU's  L.  &  T.  12  ed.,  p.  S48,  and  Binna,  1  Gfa.  D.  285  ;  45  L.  J.  Bank, 
cases  cited  ;  and  see  also  where  trustee      21. 
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rent  "  (m),  though  he  may  distrain  for  all  subsequent  rent  (»).  J  42* 
And  for  all  rent  which  becomes  due  subsequent  to  the  adjudica- 
tion the  trustee  will  be  liable,  it  may  be  personally  (in  which 
case  gucere  if  the  Court  has  jurisdiction  to  order  lym  to  pay), 
and  in  any  case  application  should  be  made  to  the  Court, 
assuming  it  to  have  jurisdiction  before  the  trustee  is  released  (nn). 

Even  where  a  receiver  was  appointed  and  the  distress  was 
without  the  leave  of  the  Court,  it  was  held  the  landlord  did  not 
lose  his  right  to  distrain,  and  could  not  be  committed  for 
contempt  of  Court  (o). 

So  it  is  submitted  under  this  section  there  is  nothing  to  limit  Not  to  be 
or  interfere  with  the  landlord's  right  of  distress,  not  withstand-  resto*incd. 
ing  the  appointment  of  the  official  receiver  or  trustee. 

As  to  proof  for  rent  upon  disclaimer,  see  notes  to  Sect.  55, 
subs.  7  {p). 

Where  the  distress  is  levied  before  the  bankruptcy  has 
commenced,  the  landlord  is  entitled  to  the  full  amount  due  to 
him,  although  exceeding  one  year's  rent,  notwithstanding  the 
bankruptcy  takes  place  before  he  has  realized  (q) ;  but  this 
right  is  subject  to  3  &  4  Wm.  IV.  c,  27,  s.  42,  which  limits  the 
right  to  recover  by  distress  six  years'  arrears  of  rent. 

Where  a  third  person  paid  out  the  distress  for  rent,  and  also  Payment  by 
made  other  payments  after  the  adjudication  whereby  the  estate  ^^  party, 
was  benefited,  and  the  creditors  having  derived  the  advantage, 
it  was  held  such  person  was  entitled  to  be  repaid  the  amount 
before  the   creditors   could  receive  any  dividend   out  of  the 
estate  or  to  set  off  such  payment  (r). 

The  landlord  can  only  exercise  the   right  by  the  process  Removal  of 
of  distress  in  respect  of  the  goods  on  the  premises;  he  therefore  goods, 
looses  his  right  if  he  suffers  the  trustee  to  remove  them  :  and 


(m)  The  above  quotation  is  from 
Woodfairs  L.  &  T.  12  ed.,  p.  257, 
and  the  cases  cited  are  Oethin  ▼. 
WiUees,  2  Dowl.  P.  B.  189,  arndBrigj/i 
V.  Sowery,  8  M.  &  W.  729,  and  see 
other  cases  cited,  and  see  Ex  parte 
Dyke  re  Morriah,  22  Ch.  D.  410 ; 
bat  see  iirfra  {Ex  parte  Sugg  and 
others  re  Hargate), 

(n)  Ex  parte  Hale  re  Binna,  ante. 

{nn)  Ex  parte  Carter  re  Ware,  8 
Ch.  D.  731  ;  39  L.  T.  185. 

(o)  Ex  parte  TiU  re  Maphew,  L. 
R.  16  Eq.  97  ;  42  L.  J.  Bank.  81. 

(p)  And  see  Ex  parte  Llynvi  Coal 


A  Iron  Co,  re  Hide,  L.  E.  7  Ch.  28; 
41  L.  J.  Bank.  5 ;  25  L.  T.  609,  in 
which  it  was  held  that  upon  dis- 
chiimer  the  lessor  was  entitled  to 
prove  for  the  difference  between  the 
value  of  the  rental  he  would  by  the 
lease  have  received,  and  the  rent  he 
could  obtain  on  a  fresh  letting  of  the 
property. 

{q)  Ex  parte  Sugg  and  others  re 
HartjtUe,  52  L.  J.  52 ;  and  see  Ex 
parte  Bayly,  22  L.  J.  Bank.  26. 

(r)  Ex  parte  Kennard,  21  L.  T. 
684  ;  Ex  parte  EUioti,  3  Dea.  343  ; 
but  see  Graham  v.  AlUopp,  3  Ex.  186. 
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Inipounding 
and  sale. 


i§  42,  43.  he  cannot  follow  them  («),  but  if  fraudulently  removed  he  may 
exercise  his  statutory  powera  and  foUow  them  (t). 

After  distress  is  levied  the  goods  must  be  impounded  or 
secured  in  such  place,  or  on  such  part  of  the  premises  charge- 
able with  the  rent,  as  shall  be  most  fit  and  convenient  for  the 
impounding  (u).  And  the  landlord  can  only  sell  after  the 
lapse  of  five  days  from  such  distress  being  made  (a;),  so  bjb  to 
enable  the  tenant  to  replevy,  which  mudt  be  calculated  exclu- 
sively of  the  day  of  taking  and  notice,  and  of  the  day  of  sale. 
And  on  the  expiration  of  that  time,  if  the  goods  are  not  removed 
or  within  a  reasonable  time  afterwards,  he  may  be  deemed 
a  trespasser  for  keeping  them  there  (y)  ;  and  inasmuch  as  the 
tenant  and  landlord  may  privately  arrange  for  a  continuance  of 
the  possession  beyond  the  five  days,  so  if  the  latter  allow  the  • 
former  to  have  possession  beyond  the  limited  time,  they  wiU  be 
deemed  to  be  in  the  reputed  ownership  of  the  tenant  if  upon 
the  premises  at  the  time  of  the  commencement  of  the  bank- 

'  ruptcy,  and  the  landlord  wiU  lose  his  right  to  the  distress  («). 

It  is  also  important  to  observe  that  the  section  only  applies 
to  goods,  the  property  of  the  bankrupt ;  so,  therefore,  where  the 
tenant  has  parted  with  his  property  in  the  goods  as  by  mort- 
gage, the  mortgagee's  rights  are  not  restricted  to  one  year's 
rent  when  he  distrains  after  the  bankruptcy  (a). 

Applies  only  to      Finally,  throughout  this  section  the  word  used  is  "  bank- 

banJtmptcy.  ^^p^  t)  ^^^  „  bankruptcy,"  therefore  the  landlord's  remedy  will 
not  be  limited  or  his  rights  permanently  affected  by  a  **  re- 
ceiving order,"  merely,  which  does  not  end  in  bankruptcy. 

And  it  is  submitted,  notwithstanding  Sub-sects.  12  and  13  of 
Sect.  18,  Part  III.  (including  this  section)  will  not  apply  in  the 
cases  of  composition,  at  least  where  the  estate  is  not  vested  in 
a  trustee. 


Reputed 
ownership. 


Relation  back 
of  trustee's 
title. 


Property  available  for  Payment  of  Debts. 
43.  The  bankruptcy  of  a  debtor,  whether  the  same 


(«)  Ex  parte  JkscJiarmes,  1  Atk. 
103 ;  Bagger.  Matoby,  8  Exch.  641. 

(0  See  11  Geo.  II.,  c.  19,  s.  1 ;  8 
Anne,  c.  18 ;  but  see  Gray  v.  Stait, 
52  L.  J.  412,  where  it  was  held  that 
the  tenant  must  be  in  possession  of 
the  premises. 

(u)  See  11  Geo.  XL,  c.  19,  s.  10. 

{x)  2  W.  &  M.  sess.  1,  c.  5,  s.  2. 

(y)  Woodfall,  L.  &T.  12ed.,p.  444. 


(z)  ExparteShuUUworthreDeane, 

1  D.  &  C.  223,  and  see  s.  44,  aab-s. 

2  (iii.). 

(a)  BrockUhurgt  t.  Lowe,  26  L.  J. 
Q.  B.  107,  and  see  Ex  parU  Stephen' 
<ofi,  17  L.  J.  Bank.  5 ;  as  to  relief 
against  forfeiture  under  Conveyanc- 
ing Act,  1881,  see  Quitter  ▼.  Maple' 
son,  9  Q.  B.  D.  672. 
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takes  place  on  the  debtor's  own  petition  or  upon  that  of  a  8  43. 
creditor  or  creditors,  shall  be  deemed  to  have  relation 
back  to,  and  to  commence  at,  the  time  of  the  act  of  bank- 
ruptcy being  committed  on  which  a  recei\ing  order  is 
made  against  him,  or,  if  the  bankrupt  is  proved  to  have 
committed  more  acts  of  bankruptcy  than  one,  to  have 
relation  back  to,  and  to  commence  at,  the  time  of  the 
first  of  the  acts  of  bankruptcy  proved  to  have  been  com- 
mitted by  the  bankrupt  within  three  months  next  preceding 
the  date  of  the  presentation  of  the  bankruptcy  petition ; 
but  no  bankruptcy  petition,  receiving  order,  or  adjudica- 
tion shall  be  rendered  invalid  by  reason  of  any  act  of  bank- 
ruptcy anterior  to  the  debt  of  the  petitioning  creditor. 

The  doctrine  of  the  relation  back  of  the  trustee's  title  so  as 
to  vest  in  him  rights  and  titles  in  respect  of  transactions  done 
prior  to  his  actual  appointment,  but  subsequent  to  the  com- 
mencement of  the  bankruptcy,  as  defined  by  successive  Bank- 
ruptcy Acts,  is  one  of  chief  importance  in  bankruptcy  law,  and 
has  long  been  well  recognized.  In  effect,  the  residt  of  the 
application  of  this  doctrine  is  to  render  the  bankrupt  unable, 
within  certain  defined  limits,  to  create  a  title  or  to  charge  or 
dispose  of  his  effects  from  the  moment  of  bis  committing  an  act 
of  bankruptcy  which  will  bind  his  trustee  upon  his  appoint- 
ment, even  though  imder  certain  circumstances  such  title, 
charge,  or  disposition  was  for  valuable  consideration. 

Formerly,  it  seems,  the  course  of  law  was  that  the  Commis-  History  of  tho 
sioners  should  execute  a  deed  of  bargain  and  sale  of  all  the  ^^' 
property  of  the  bankrupt  to  the  assignees  :  the  effect  of  which 
was  to  pass  to  the  assignees  all  the  bankrupt's  personal  pro- 
perty which  he  had  for  his  own  benefit  when  the  act  of  bank- 
ruptcy took  place,  and  the  equitable  interest  of  all  the  realty 
to  which  he  was  entitled  at  the  date  of  the  act  of  bankruptcy 
also,  but  only  the  legal  interest  which  he  had  in  realty  at  tho 
date  of  the  deed  for  his  own  benefit,  and  until  the  bargain  and 
sale — the  assignees  had  no  property,  legal  or  equitable,  in  the 
bankrupt's  estate.  Upon  its  execution,  the  legal  estate  in  his 
realty  vested  as  from  the  date  of  tho  deed  only  (6). 

(6)  See  Griffith  and  ffolviet  Bank.  rol.  i.  p.  246. 
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8  43.  The  Act  of  1849  (Sect.   141),  upon   the  appointment  of 

Relation  under  suBsignee  (and  whether  the  official  or  the  creditor's  assignee), 
Act  of  1849  vested  in  him,  without  any  further  act,  all  the  personal  estate 
Actir"^  ^  ^^  ^^®  bankrupt,  present  and  future,  and  all  property  which  he 
might  purchase,  or  which  might  revert,  descend,  be  devised,  or 
bequeathed,  or  come  to  him  before  he  should  have  obtained  his 
certificate ;  and  all  debts  due  or  to  become  due  to  him  became 
absolutely  vested  in  the  assignees.  So  likewise  (by  Sect.  142), 
all  his  real  estate,  except  copy  or  customary  hold  in  England, 
Scotland,  Ireland,  or  in  any  of  the  Queen's  dominions,  and  all 
interest  therein,  and  all  such  real  estate  as  he  might  purchase, 
or  as  might  descend,  be  devised,  revert,  or  come  to  him  before 
he  should  have  obtained  his  certificate,  likewise  vested  abso- 
lutely by  the  appointment  of  the  assignees  in  them.  But  it  was 
by  the  1  &  2  Wm.  IV.  c.  56,  that  the  appointment  of  the 
official  assignee  was  first  created,  and  by  the  same  statute  all 
the  bankrupt's  property,  both  real  and  personal,  not  held  in 
trust,  vested  at  law  as  well  as  in  equity,  by  relation  to  the  act 
of  bankruptcy,  in  the  creditor's  assignees  by  virtue  of  their 
appointment,  only  subject  to  such  exceptions  as  the  statute 
itself  made.  But  the  severity  of  this  rule  or  doctrine  was 
modified  where  the  payments  were  made  bond  fide  by  the  bank- 
rupt, as  well  as  in  the  ordinary  course  of  his  business,  by  pro- 
tection being  affi)rded  to  purchasers  and  other  persons  dealing 
with  the  bankrupt,  and  without  notice  of  an  act  of  bank- 
ruptcy (c).  So,  where  a  bankrupt  before  an  act  of  bankruptcy 
deposited  certain  timber  with  the  defendants  to  be  kept  by 
them  and  to  be  delivered  upon  payment  of  certain  dues,  and 
then  a  fiat  in  bankruptcy  issued  against  him  upon  which  he 
was  adjudged  bankrupt,  and  a  day  or  two  after  the  official 
assignee  was  appointed,  and  subsequently  a  creditors'  assignee 
was  also  appointed ;  but  before  the  appointment  of  creditors' 
assignee  the  bankrupt  sold  the  timber,  and  without  having 
obtained  the  consent  of  the  official  assignee,  and  ordered  it  to 
be  delivered  to  the  purchasers,  and  the  defendants,  the  ware- 
housemen, who  had  no  notice  of  the  act  of  bankruptcy  or  of 
the  fiat,  or  of  the  adjudication,  immediately  upon  receipt  of  the 
order  delivered  the  timber  to  the  purchasers,  it  was  held  that 
the  issuing  of  the  fiat  was  not  of  itself  notice  of  the  act  of 

(c)  See  1  Jac.  1,  c.  15  ;  2  Jac.   I.,       Gko.  II.,  c.  32. 
c.  19  ;  6  Geo.   IV.,  c.  16,  s.  84  ;  19 
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bankruptcy ;  and  seoondl  j,  that  by  the  words  in  the  84th  section  (d)  8  ^' 
of  the  6  Geo.  IV.  c.  16,  "goods  belonging  to  any  bankrupt" 
were  to  be  understood  goods  which  belonged  to  the  bankrupt 
at  the  time  they  were  deposited  in  the  possession  or  custody  of 
the  person  or  body  delivering  them,  and  which  goods  would 
have  continued  to  be  his  property  if  an  act  of  bankruptcy  had 
not  occurred,  and  therefore  that  the  defendants  were  within  the 
protection  of  that  section,  as  they  had  delivered  the  goods 
without  notice  of  the  act  of  bankruptcy  (e).  Therefore,  deal- 
ings and  transactions  made  bond  fidt  and  for  valuable  con- 
sideration, without  notice  of  an  act  of  bankruptcy  committed 
before  the  date  of  the  issuing  of  the  commission  (/),  and  also 
after  the  date  of  the  issuing  of  such  commission,  but  prior  to  the 
filing  of  the  petition  for  adjudication  (g)  (viz.,  without  notice  of 
an  act  of  bankruptcy  committed  subsequently  to  the  petitioning 
creditor's  debt  (A)  ),  came  within  the  protection  thus  afforded. 

Under  the  Bankruptcy  Act,  1869,  no  person  could  be  adjudged  Relations 
a  bankrupt  on  any  act  of  bankruptcy  committed  more  than  six  ^jf^V'iLn 
months  before  the  presentation  of  the  petition  for  adjudication, 
and  every  bankruptcy  was  deemed  to  have  relation  back  to 
and  to  commence  at  the  time  of  the  act  of  bankruptcy  being 
completed  on  which  the  order  was  made  adjudging  the  debtor 
to  be  bankrupt  \  or  if  the  bankrupt  was  proved  to  have  com- 
mitted more  acts  of  bankruptcy  than  one,  to  have  relation  back 
to  and  to  commence  at  the  time  of  the  first  of  the  acts  of 
bankruptcy  that  could  be  proved  to  have  been  committed  by 
the  bankrupt  within  twelve  months  next  preceding  the  order  of 
adjudicaticUj  but  the  bankruptcy  was  not  to  relate  to  any  prior 
act  of  bankruptcy,  unless  at  the  time  of  committing  such  prior 
act  the  bankrupt  was  indebted  to  some  creditor  or  creditors  in 
a  sum  or  sums  sufficient  to  support  a  petition  in  bankruptcy, 
and  unless  such  debt  or  debts  was  or  were  stiU  remaining  due 
at  the  time  of  the  adjudication  (t). 

Important  modifications  have  again  been  made  in  respect  of 

this  doctrine  by  the  present  Act. 

In  the  first  place,  the  act  of  bankruptcy  shall  be  deemed  to  Time  to  which 

title  relates. 

(d)  "  The  protection  of  bond  fide  2  &  3  Vict  c.  29. 
transactions,"  and  see  s.  49  of  the  {g)  Bankruptcy  Act,  1849,  s.  133. 
present  Act  {h)  Ex  parte  Birkett,  2  Rose,  71  ; 

(e)  Cannan  and  othert  t.  South  Ward  t.  Clarke^  Moo.  &  M.  497. 
Eoitem  Rail.  Co.,  7  Ex.  843.  (t)  Bonkniptcy  Act,  1869,  s.  11. 

(/)  6  Geo.  IV.,  c.  16,  ss.  81,  82  ; 
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S  43.  have  relation  back  to  and  to  commence  at  the  time  of  the  act 
of  bankruptcy  being  committed^  on  which  the  receiving  order 
is  made  against  the  bankrupt.  Now,  as  will  be  seen  by 
Sect  5,  the  Court  can  make  a  receiving  order  immediately 
upon  presentation  either  of  the  creditor's  petition  or  the  debtor's 
own  petition,  alleging  one  or  more  of  the  acts  of  bankruptcy 
set  forth  in  Sect.  4 ;  or  on  the  debtor's  own  petition,  which  is 
itself  an  act  of  bankruptcy,  without  any  prior  declaration  of 
inability  to  pay  (Sect.  8),  and  such  order  is  to  be  made  for  the 
interim  protection  of  the  estate,  but  there  is  a  distinction 
between  such  an  order  and  an  order  of  adjudication.  In  the 
case  of  the  "receiving  order,"  the  debtor's  property  is  not 
absolutely  divested  from  him ;  in  the  other  case,  that  is  of 
adjudication,  when  such  adjudication  takes  place,  as  it  after- 
wards may,  in  certain  events,  then,  and  only  then,  does  the 
property  of  the  debtor  vest  in  a  trustee  or  become  divisible 
amongst  the  creditors.  So  that  there  is  now  a  period  fixed, 
earlier  than  the  adjudication,  from  which  period  the  trustee's 
title  will  relate  back,  by  virtue  of  the  words  now  under  con- 
sideration. In  short)  when  the  trustee's  title  arises  upon  adju- 
dication, it  first  of  all  relates  back  to  the  date  when  the  act  of 
bankruptcy  was  committed  on  which  the  receiving  order  is 
made.  And  as  such  act  of  bankruptcy  must  have  occurred 
within  three  months  before  the  presentation  of  the  petition,  the 
time  will  be  reckoned,  as  it  was  under  the  Act  of  1869,  from 
the  presentation  of  the  petition,  the  limit  being  three  months  in 
lieu  of  six  months  as  under  the  1869  Act. 
Comparison  of  In  the  second  place,  where  there  were  prior  acts  of  bank- 
^^d^t^^Act  "^P^J'  ^^^^  under  the  Act  of  1869  such  trustee's  title,  as  we 
have  seen,  related  back  to,  and  was  to  commence  at,  the  time  of 
the  first  of  such  acts  as  should  be  proved  to  have  been  committed 
Relation  to  within  twelve  montlis  next  preceding  the  order  of  cuijvdicatum^ 
12  months        ^^^  therefore,  all  such  transactions  as  were  outside  or  beyond 

under  1869 

Act.  that  limit  were  protected,  unless  they  came  within  the  Statute 

of  Elizabeth  or  some  special  provision  of  the  Bankruptcy  Act ; 
so  that  it  was  important  that,  whenever  the  petition  was^  pre- 
sented, adjudication  should  follow  as  soon  as  possible,  otherwise 
the  trustee  who  might  afterwards  be  appointed  ran  the  risk  of 
losing  his  right  to  assail  transactions  which  were  passing  beyond 
the  limit  of  twelve  months.  On  the  other  hand,  it  was 
held  by  Bacon,  C.J.  (>t),  that  Sect.  1 1  and  Sect.  6  of  the  Bank- 

(l)  ExparU  Grepc  re  Grepe,  50  L.  J.  Ch.  723. 
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ruptcy  Act,  1869,  were  to  be  read  as  distinct,  and  that  although  S  43. 
ordinarily  the  title  would  not  relate  back  to  an  act  committed 
more  than  twelve  months  prior  to  adjudication  under  Sect.  11 
of  the  Bankruptcy  Act,  1869,  yet  an  adjudication  was  valid 
though  beyond  such  limit  of  twelve  months  from  the  act  of 
bankruptcy,  the  petition  having  been  filed  within  six  months 
of  the  act  of  bankruptcy. 

The  present  Act  has  cut  down  the  period  to  which  such  title  Relates  back 
relates  back  from  twelve  months  to  three  months,  but  here  the  mont^under 
time  is  not  to    be  reckoned  frY)m  the  order  of  adjudication  thia  Act. 
backwards    to   the   time    of   the    committal   of  the   act    of 
bankruptcy,  as  under  Sect.  11  of  the  Bankruptcy  Act,   1869, 
but  ftx)m  the  date    of  the  "receiving  order"  back  to  such 
committal ;  and  whenever  the  adjudication  may  take  place ; 
and  if  the  doctrine  laid  down  in  Ex  parte  Orepe  be  correct, 
where  a  petition  is  filed  alleging  an  act  of  bankruptcy  to  have 
been  committed  within  three  months,  such  act  of  bankruptcy 
is,  as  it  were,  kept  alive,  for  the  purpose  of  grounding  upon  it  a 
**  receiving  order"  and  adjudication,  though  such  receiving  order 
or  adjudication  were  only  made  after  the  period  of  three  months 
has   elapsed,  notwithstanding  the  concluding  words  of   this 
section. 

It  would  seem  that  this  section,  by  doing  away  with  the  Bffect  of  limit, 
relation  back  for  a  year  and  limiting  the  time  to  three  months, 
as  well  as  by  limiting  three  months  as  the  period  within  which 
the  petition  is  to  be  presented,  seeks  to  restore  the  law  to  its 
condition  prior  to  the  Bankruptcy  Act,  1869,  for,  under  the 
Act  of  1849  there  was  no  relation  back  to  any  act  of  bankruptcy 
not  impeachable  as  an  act  upon  which  to  found  a  petition,  so 
that  the  limit  for  adjudication  and  the  title  then  corresponded 
in  respect  of  time  (/). 

In  the  third  place,  under  the  Bankruptcy  Act,  1869,  in  no  Subsiitence  of 
case  was  there  relation  back  to  any  act  of  bankruptcy  prior  to  debts. 
the  one  on  which  adjudication  had  been  made,  unless  "  at  the 
time  of  committing  such  prior  act  the  bankrupt  was  indebted 
to  some  creditor  or  creditors  in  a  sum  or  sums  sufficient  to 
support  a  petition  in  bankruptcy,  and  such  debt  or  debts 
remained  stiU  unpaid  at  the  date  of  the  adjudication."  Under 
the  Act  of  1849  (Sect.  103),  the  proviso  of  earlier  Acts,  that  a 

(0  Mercer  ▼.  PeUrton,   L.   R.    2       BonneU,  L.  B.  6  Ch.  677 ;  28  L.  T. 
Ex.  304  ;  86  L.  J.  Bx.  218  ;  AlUn  y.       437. 
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S  43.  debt  Bubstituted  for  the  petitioner's  debt  need  not  have  been  a 
debt  anterior  to  the  petitioner's,  was  omitted,  but  at  the  same 
time  Sect.  88  of  the  Act  of  1849  provided  that  no  adjudication 
should  be  deemed  invalid  by  reason  of  any  act  of  bankruptcy 
prior  to  the  debt  of  the  petitioning  creditor  (m).  Section  11  of 
the  Bankruptcy  Act,  1869,  then  enacted  the  provision  requiring 
the  existence  of  a  debt  sufficient  to  support  a  petition,  Le,,  a 
debt  (or  several  debts  in  the  aggregate)  amoimting  to  £50, 
and  that  such  debt  should  remain,  that  is,  at  the  date  of  the 
adjudication,  unpaid. 

Now  the  present  Act  has  omitted  the  words  under  con- 
sideration in  the  1869  Act,  having  at  the  same  time  shortened 
the  period  of  such  relation  back  so  that  the  doctrine  will  apply, 
and  there  will  be  such  relation  back  to  the  prior  act  of  bank- 
ruptcy, notwithstanding  such  act  of  bankruptcy  be  anterior  to 
the  debt  of  the  petitioning  creditor. 

It  would  also  seem  to  follow  from  the  omission  of  the  words 
above  referred  to,  which  were  to  be  found  in  Sect.  1 1  of  the  Act  of 
1869,  that  there  would  be  such  relation  back  of  the  trustee's  title 
to  a  prior  act  of  bankruptcy  committed  within  three  months  prior 
to  the  presentation  of  the  petition  (whenever  a(^udication  may 
take  place),  although  at  the  time  of  such  act  of  bankruptcy 
being  committed  there  were  no  debts  due  from  the  debtor  which 
could  support  a  petition  (and  now  the  debt  or  aggregate  debts 
amounting  to  50/.,  when  liquidated,  though  not  payable,  if  ac- 
crued due  at  the  time  will  support  such  petition),  and  there  is 
further,  no  requirement  that  the  debt  or  debts  should  be  and 
remain  due  at  the  time  of  the  receiving  order  or  adjudication 
being  made. 
Results  from  Where  goods  were  seized  under  an  execution  which  were  also 
the  doctrine,  comprised  in  an  unregistered  bill  of  sale,  it  waa  held  imder 
Sect.  8  of  the  Bills  of  Sale  Act,  1878,  the  bill  was  not  void  for 
all  purposes,  and  that  owing  to  the  relation  of  the  trustee's 
title  to  a  prior  act  of  bankruptcy,  the  execution  was  avoided 
altogether,  so  as  to  give  validity  to  the  bill  of  sale  {mm), 

(m)  Notwithstanding  the   dictum  bankraptcy  on  which  it  was  intended 

of  Lord  Kenyon  to  the  contrary  in  to  found  the  petition,  Mou  ▼.  SmUk^ 

the  case  of  GlaUter  v.  Jlewer,  7  T.  R.  1  Camp.  489  :  Covfie  t.  Harris,  M. 

498  ;  and  see  Bamford  v.  Burrell,  2  B.  &  M.  1 41 . 

&  P.  1.  It  was  decided  that  the  debt  {mm)  ExparUBUUberyreToomer, 

must  have  accrued  before  the  act  of  23  Ch.  D.  254  ;  52  L.  J.  Ch.  461. 
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Right  of  the  Trustee, 


8  43. 


If  a  trader  formerly  became  bankrupt  by  lying  in  prison,  The  truBtees 
his  assignees  could  have  maintained  an  action  for  money  had 
and  received  against  a  person  who,  having  notice  that  a  petition 
for  adjudication  would  be  filed  against  him,  sold  his  goods  and 
paid  him  the  produce  after  such  arrest,  and  before  the  expira- 
tion of  the  period  of  imprisonment  which  constituted  an  act 
of  bankruptcy,  the  bankruptcy  being  there  held  to  relate  back 
to  the  day  of  the  arrest  {n) ;  or  where  a  debt  was  attached 
under  a  foreign  attachment,  and  received  after  notice  of  an  act 
of  bankruptcy,  the  assignees  were  entitled  to  sue  for  money  had 
and  received  (o) ;  or  where  an  execution  was  levied  after  and 
with  notice  of  an  act  of  bankruptcy  {p)\  or  against  a  banker 
for  money  paid  over  with  knowledge  of  the  bankruptcy,  but 
not  subsequently  from  the  creditor  {q). 

All  acts  of  bankruptcy  relate  to  the  day  on  which  the  act 
was  committed,  and  the  Courts,  it  was  held,  would  take  notice 
of  the  fraction  of  a  day  in  judging  of  such  transaction  (r). 

Under  some  of  the  former  Bankruptcy  Statutes  it  was  held  Incomplete 
that  where  the  act  of  bankruptcy  was  of  such  a  nature  as  to  be  *^  °^  ^'*^' 
inchoate  and  afterwards  completed,  the  relation  upon  such  com- 
pletion was  to  the  time  when  the  act  commenced  and  not  to  the 
date  of  completion  («) ;  but  this  doctrine  does  not  seem  to  have 
been  followed  (<),  and  this  section  uses  the  word  "committed," 
as  did  the  latter  words  of  Sect.  11  of  the  1869  Act,  although 
when  first  introduced  the  bill  employed  the  word  "  completed," 
which  now  appears  to  be  unnecessary  to  be  used,  and  it  is 
apprehended  the  act  of  bankruptcy  must  be  a  complete  act  of 
bankruptcy. 

But  it  is  not  every  act  of  bankruptcy,  though  committed  Protected  act 
within  three  months  prior  to  the  filing  of  the  petition,  which  ^^  bankruptcy, 
is  absolutely  void  as  against  the  trustees,  for  a  distinction  is  to 
be  drawn  between  such  acts  as  are  in  invitum  and  such  as  are 


(n)  King  v.  lekh,  2  T.  R.  141 ; 
BramwtU  t.  EglinUmn,  33  L.  J.  Q. 
B.  180  ;  10  L.  T.  295. 

(o)  8m  ▼.  Wwrwieh,  1  H.  Bl.  665. 

(p)  A'it«AmT.Cain|)^3Wil8.304. 

\q)  Venum  v.  Hanson,  2  T.  B. 
287.  And  see  aa  to  trustee's  right 
to  profits  of  business,  Ex  parte  Ban' 
niiter,  22  Ch.  D.  782 ;  as  to  jaris- 
diction,  see  Ex  parte  OondaUa,  W. 
N.  July  21,  1883,  142. 


(r)  Oreen  ▼.  Laurie,  1  Ex.  335 ; 
17  L.  J.  Ex.  61. 

(«)  King  v.  Leith,  2  T.  R.  141  ; 
EdtoardtY.  Qabrid,  31 L.  J.  Ex.  113. 

(0  Ex  parte  Brooke  re  ffattall, 
L.  B.  9  Ch.  301  ;  43  L.  J.  Bank.  49; 
and  Stock  t.  Holland,  L.  R.  9  Ex. 
147  ;  as  to  relation  back  to  an  act  of 
bankruptcy  committed  by  an  agent, 
see  Ex  parte  Hilder  re  LewU,  W.  N. 
Aug.  4,  1888,  p.  150. 
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8  43. 


Executions, 
how  affected. 


Retention  of 
proceeds  of 
aale. 


voluntary.     So,  although  seizure  and  sale  of  a  trader's  goods, 
'  under  execution  for  a  sum  above  50/.,  was  deemed  an  act  of 
bankruptcy,  and  as  such  available  for  the  general  purposes  of 
adjudication,  yet  it  was  held  not  to  have  been  void  ab  initio. 

In  Ex  parte  Viilars,  Lord  Cairns  said  :  "  The  creditor,  by 
issuing  such  execution,  is  simply  using  the  process  of  law 
which  he  is  entitled  to  use,  and  nothing  short  of  express  words 
would,  in  my  opinion,  be  adequate  to  cut  down,  or  deprive  him 
of  the  effect  of  an  execution  which,  ex  concesm^  he  was  entitled, 
as  of  right,  to  put  in  force  "  («).  And  the  protection  which 
the  87th  Section  of  the  Act  of  1869  afforded,  by  the  retention 
of  the  proceeds  of  the  sale  for  fourteen  days,  was  held  to  justify 
the  payment  over  of  the  proceeds  to  the  creditor  after  the  lapse 
of  that  time,  notwithstanding  the  relation  back  of  the  trustee's 
title,  if  the  sheriff  had,  in  the  interval,  no  notice  of  the  pre- 
sentation of  a  petition,  and  the  creditor  had  no  notice  of  any 
prior  act  of  bankruptcy  {x). 

And  so,  under  the  present  Act,  the  law  is  that,  as  against  a 
trustee,  no  execution  creditor  is  to  have  the  right  to  the  benefit 
of  his  execution  against  the  goods  of  the  debtor,  except  such 
execution  be  completed  by  seizure  and  sale  of  the  goods  before 
the  date  of  the  receiving  order,  and  before  notice  of  the  presen- 
tation of  any  bankruptcy  petition  by  or  against  the  debtor,  or 
of  the  commission  of  any  available  act  of  bankruptcy  by  the 
debtor  (xx). 

And  in  cases  where  the  judgment  is  for  a  sum  exceeding 
201. ,  even  after  such  sale,  under  the  above  circumstances  the 
sherifl  is  (as  he  formerly  was  where  the  sum  was  50/.)  required 
to  retain  such  proceeds,  less  the  expenses  of  sale,  for  fourteen 
days.  If  within  that  time  he  receives  notice  of  a  petition 
having  been  presented,  either  against  or  by  the  debtor,  and  the 
debtor  is  adjudged  bankrupt  thereon,  or  on  any  other  petition 
of  which  the  sheriff  has  notice,  the  sheriff  is  to  pay  the 
balance  over  to  the  trustee,  but  otherwise  he  may,  as  formerly, 
deal  with  such  proceeds  eus  if  no  notice  of  the  presentation  of  a 
petition  had  been  served  (y).  Where,  before  the  sale,  the  sheriff 
is  served  with  notice  of  a  receiving  order  having  been  made  (not 
petition),  the  sheriff,  on  request,  is  to  deliver  the  goods  to  the 
receiver  or  trustee  under  the  order,  and  the  costs  of  the  execu- 


(u)  Vide  L.  Caims,  in  Ex  parte 
VUlan  re  Bogen,  L.  R.  9  Ch. 
at  p.  443  ;  43  L.  J.  Bank.  76 ;  80 
L  T.  104. 


(x)  See  BB.  87,  94,  Bankroptcy  Act, 
1869. 
(xx)  S.  45. 
(y)  S.  46,  sab-B.  2. 
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tion  is  to  be  a  charge  on  the  goods  (z).  Subject  to  these  restric-  |  43. 
tions,  the  seizure  and  sale,  as  well  as  payineiit  over  to  the 
creditor  of  the  proceeds,  will  come  within  the  protection  of  the 
Act,  notwithstanding  the  doctrine  of  relation  back.  And 
notwithstanding  such  doctrine,  also  an  attachment  of  a 
debt,  completed  by  its  actual  receipt ;  and  an  execution  against 
land,  completed  by  seizure,  or  the  appointment  of  a  receiver 
before  the  date  of  the  receiving  order,  and  without  notice  of 
the  presentation  of  the  petition,  or  of  the  commission  of  any 
available  act  of  bankruptcy  by  the  debtor,  will  likewise  afford 
to  the  creditor,  so  attaching  the  debt,  or  seizing  the  land,  a 
security  (see  Sect.  9). 

The  debtor's  oum  petition. 

Formerly  there  was  a  distinction  between  the  assignee's  title  Relation  in  all 
as  it  related  back  to  an  act  of  bankruptcy,  according  as  the  °*®®"' 
petition  was  the  petition  of  the  debtor  or  the  petition  of  the 
creditor.  Under  5  <fe  6  Vict.  c.  1 16,  a  fiat  in  a  bankrupt's  petition 
could  only  issue  on  a  declaration  of  insolvency  as  an  act  of 
bankruptcy,  and  the  relation  of  the  title  of  the  assignee  could 
only  be  to  that  act  of  bankruptcy,  and  aemble,  that  it  was  like- 
w^ise  so  under  the  1849  Act,  but  it  was  otherwise  where  the 
adjudication  took  place  upon  a  creditor's  petition,  although  the 
fiat  issued  on  the  debtor's  own  petition.  The  Act  of  1869,  by 
the  effect  of  Sect.  1 25  and  the  application  of  Sect.  1 1  to  liquida- 
tion by  arrangement,  gave  the  trustee  under  a  liquidation  the 
same  rights  when  appointed,  as  a  trustee  in  bankruptcy  had, 
and  the  liquidation  commenced  as  from  the  appointment  of  the 
trustee,  although  the  petition  'was  filed  by  the  debtor,  and 
although  there  might  not  have  existed  any  earlier  act  of  bank- 
ruptcy than  the  debtor's  petition  to  which  his  title  related ;  but 
if  there  were  such  earlier  acts  of  bankruptcy,  then  such  title 
related  back  to  the  earliest  of  such  acts  of  bankruptcy  committed 
within  twelve  months  ;  as  in  the  case  of  bankruptcy  founded  on 
a  creditor's  petition,  the  liquidation  itself  being  substituted  for 
the  adjudication.  And  this  was  the  rule  notwithstanding  more 
than  six  months  elapsed  after  the  filing  of  the  petition  and  the 
trustee's  appointment  (a). 

Under    the   present  Act   it  is  intended  that  whether  the 
receivitog  order  or  adjudication  take  place  upon  the  debtor's 

(s)  3.  46,  sub  8.  1.  parte  Harrison^  26  L.  J.  Bank.  30  ; 

(»)  Ex  parte  Credit  Company  re  and  Stevemon  v.  Nenonh^m^  22  L.  J. 

McHemy,  W.  N     Aug.    11,    1883,  C.  P.  110 ;  13  C.  B,  286. 
156 ;  and  see  under  1849  Act,   Ex 
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U  48,  44.  own  petition,  founded  upon  an  act  of  bankruptcy,  such  as  his 
declaration  of  inability  to  pay,  or  upon  the  petition  itself^  or 
upon  a  creditor's  petition,  that  in  each  and  every  case  when 
the  trustee  comes  to  be  appointed,  his  title  shall  relate 
back  in  the  same  manner  and  to  the  same  period. 
Effect  as  Notwithstanding  a  debtor  s  summons  under  the  1869  Act,  as 

regards  judg-  g^  limited  act  of  bankruptcy  was  only  available  to  the  particular 
creditor,  the  non-compliance  with  such  summons  was  a  sufficient 
act  of  bankruptcy  wherewith  to  affect  a  creditor  with  notice  under 
another  debtor's  summons  and  to  prevent  him  from  claiming 
protection  under  Sect.  94  of  the  same  Act  for  a  payment  made 
to  him,  but  such  non-compliance  was  not  such  an  act  of  bank- 
ruptcy, if  the  debt  was  afterwards  paid  to  the  creditor  issuing 
it,  as  the  debtor  could  be  adjudged  bankrupt  upon,  or  to  which 
the  trustee's  title  under  an  adjudication  founded  upon  some 
other  act  of  bankruptcy,  could  relate  (a). 

Under  the  present  Act  it  would  appear  that  failure  to 
comply  with  the  requirements  of  a  judgment  notice  under 
Sect.  4  is  an  act  of  bankruptcy  which  is  available  to  any 
creditor,  and  need  not  be  available  to  the  petitioning  creditor 
whose  judgment  it  is,  alone  ;  so  because  of  the  absence  of  the 
reasons  for  the  decisions  in  the  case  of  a  debtor's  summons,  it 
appears  that  the  non-compliance  with  such  judgment  debtor's 
notice  would  be  such  an  act  of  bankruptcy  as  is  available  to 
any  creditor  to  found  a  petition  upon,  and  such  an  act  of  bank- 
ruptcy as  the  trustee's  title  will  relate  to  (6).  As  to  title  inde- 
pendently of  relation  back  and  under  the  Stat,  of  Eliz.  (bb), 

44.  The  property  of  the  bankrupt  divisible  amongst 
his  creditors,  and  in  "this  Act  referred  to  as  the  property 
of  the  bankrupt,  shall  not  comprise  the  following  par- 
ticulars : 

(1.)  Property  held  by  the  bankrupt  on  trust  for  any 
other  person : 

Trust  Property, 

Whilst  all  the  estate  of  the  bankrupt  vests  in  his  trustee 
upon  his  bankruptcy,  it  is  a  well  known  principle  of  law  that 


Description  of 

l>ankrupt'B 

property 

divisible 

amongst 

ereditors. 

Bankroptcy 
Act,  1869, 
n.  15. 


(a)  ExpcurU  WUr  re  Wier,  L.  R. 
6  Ch.  875  ;  41  L.  J.  Bank.  14  ;  Ex 
parte  Boudiard  re  Mocjen,  12  Ch. 
D.  26  ;  48  L.  J.  Bank.  105. 

(6)  See  notes  to  s.  4,  sub-cl.  (g). 


(bb)  See  Three  Towm  Banking  Co. 
▼.  Maddever,  W.  N.  1888,  p.  105  ; 
and  see  as  to  mntoal  credits,  JSUiot 
T.  Turquand,  L.  B.  7  Ap.  Ca.  79. 
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all  property  whereof  he  is  either  by  the  express  terms  of  the        S  44. 
instrument  creating  the  trust,  or  by  the  operation   of   law 
declared  trustee,  will  not  pass  to  or  vest  in  such  trustee  upon 
the  bankruptcy  of  the  debtor. 

In  this  respect  the  law  remains  as  it  has  always  been. 

It  is  not  proposed  in  this  manual  to  attempt  any  exhaustive 
examination  of  what  circumstances  have  been  deemed  sufficient 
to  render  the  debtor  a  trustee  within  this  exception.  Only  a 
few  general  principles  can  be  stated,  bearing  in  mind  that  the 
doctrine  of  trusts  is  equally  applicable  to  real  and  personal 
property,  and  that  the  principles  which  govern  the  one,  will, 
mutatis  mutandis,  govern  the  other  (c). 

A  trust  may  be  either  simple  or  special.  But  a  definition 
more  general  is  the  classification  of  trusts  into  the  following 
heads  taken  from  the  work  of  Mr.  Lewin. 

(1.)  Express  trusts  or  trusts  expressly  declared  by  the  in-  Definition  of 
strument  creating  them.  (2.)  Implied  trusts,  or  such  as  are  'ruBt«. 
declared  by  a  party  not  directly,  but  only  by  implication,  "  as 
where  a  testator  devises  an  estate  to  A.  and  his  heirs,  not 
doubting  that  he  wiU  thereout  pay  an  annuity  of  20/.  per 
annum  to  B.  for  his  life,  in  which  case  A.  is  a  trustee  for 
B.  to  the  extent  of  the  annuity."  (3.)  Trusts  by  operation 
of  law,  and  which  are  not  declared  by  a  party  at  all,  either 
directly  or  indirectly,  but  result  from  the  effect  of  a  rule  of 
equity  and  are  either  :  (a)  Resulting  trust^  as  where  an  estate 
is  devised  to  A.  and  his  heirs,  upon  trust,  to  sell  and  pay  the 
testator's  debts,  in  which  case  the  surplus  of  the  beneficial 
interest  is  a  resulting  trust  in  favour  of  the  testator's  heir,  or, 
(b)  Constructive  trusts,  which  the  Court  "  elicits  by  a  construc- 
tion put  upon  certain  acts  of  the  parties,  as  when  a  tenant  for 
life  of  leaseholds  renews  the  lease  on  his  own  account,  in  which 
case  the  law  gives  the  benefit  of  the  renewed  lease  to  those  who 
were  interested  in  the  old  lease.'' 

By  the  Seventh  Section  of  the  Statute  of  Frauds  (d)  "  all  Declaratiom 
declarations  or  creations  of  trusts,  or  confidences  of  any  lands,  ^'  *""** 
tenements,  or  hereditaments  shall  be  manifested  and  proved  by 
some  writing,  signed,  Ac.,"  otherwise  they  are  void.  Copyholds 
and  chattels  real  are  within  the  Act,  but  personal  chattels  are 
not,  and  therefore  a  trust  of  personal  chattels  by  mere  averment 
will  be  supported  {e). 

(c)  See  Lewin'g  Law  of  Tnisto,  7  {d)  29  Car.  2,  c.  3. 

td,,'p,lS,etieq,  («)  BayUy  t.   Boulcott,   4    Russ. 

T 
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I  44.  Having  regard  to  the  above  definitions  of  the  several  kinds 

of  trusts  known  to  the  law,  it  follows  that  if  the  bankrupt 
should  in  any  sense  be  either  declared  a  trustee  or  held  to  be 
constructively  a  trustee  within  any  of  these  definitions,  such 
property  of  which  he  is  the  trustee  will  not  pass  to  his  trustee 
in  bankruptcy,  but  will  remain  vested  in  the  cestui  que  trusty 
whoever  he  may  be(/). 

What  passes  to  As  to  express  trusts  as  above  defined,  where  the  absolute  or 
general  legal  ownership  is  vested  in  the  bankrupt  (as  where 
the  trust  is  the  origin  of  such  legal  ownership  of  the  bankrupt) 
the  legal  estate  of  the  bankrupt  does  not  pass  to  the  trustee  (y). 
And  the  cestui  qiie  trusts  can  sue  the  trustees  in  bankruptcy  in 
the  name  of  the  bankrupt  (h).  And  even,  notwithstanding,  the 
bankrupt  may  himself  take  a  beneficial  interest  as  a  cestui  que 
trust  (t).  *'  The  assignees  under  a  commission  of  bankruptcy 
are  not  to  be  considered  as  general  assignees  of  all  the  real  and 
personal  estate  of  which  the  bankrupt  was  seized  and  possessed 
as  heirs  and  executors  are  of  the  estate  of  their  ancestors  and 
testators,  for  nothing  vests  in  the  assignees,  even  at  law,  but 
such  real  and  personal  estate  of  the  bankrupt  in  which  he  had  the 
equitable,  as  well  as  legal  interest,  and  which  is  to  be  applied 
to  the  payment  of  the  bankrupt's  debts,"  vide  Willes,  L.C.  J.  (k). 
And  this  proposition  applies  not  only  to  express  trusts  which 
have  been  created,  but  also  to  trustees  virttUe  officii^  as  execu- 
tors, administrators,  factors,  trustees  in  bankruptcy,  &c  (l). 

Specific  trusts  Where  also  the  bankrupt  is  a  bare  trustee,  t.^.,  having  the 
legal  estate,  but  having  divested  himself  of  the  whole  or  part 
of  the  beneficial  interest^  the  legal  interest  of  the  debtor 
does  not  pass  to  his  trustee,  even  at  law,  but  where  there  is 


847,  per  Sir  J.  Leach  ;  McPadden 
T.  Jenkyns,  1  Hare,  461.  The  dic- 
tum of  Lord  Cranworth  in  Scales  v. 
Maude^  6  De  Uez.  M.  &  G.  43 ;  that 
a  trust  could  not  be  declared  by  parol 
in  faTour  of  a  volunteer  was  after- 
wards disclaimed  by  him,  Jones  r. 
Lock,  L.  R.  1  Ch.  28. 

(/)  Ex  parte  Oennys,  Mont,  ft 
M.  258  ;  Boddington  ▼.  Castelli,  1 
BI.  &  Bl.  879  ;  Winch  v.  KeeUy,  1 
T.  R.  619  ;  Gardner  v.  BotDc,  2  S. 
&  S.  346. 

(g)  Ex  parte  OennifSf  supra ;  Ex 


parte  Painter,  2  D.  ft  C.  684  ;  Car- 
vaUio  T.  ^um,  4  B.  ft  AA.  383. 

(A)  Winch  v.  Kedey,  supra, 

(t)  Webster  v.  Scales,  4  Doug.  7  ; 
and  see  as  to  bankrupt*s  concurrenoe, 
Ee  Marsh,  27  S.  J.  619 ;  and  as  to 
exercise  of  trust  for  sale  under  s.  63 
of  Settled  Land  Act,  Ee  Earle  and 
Webster,  27  S.  J.  599  ;  W.  N.  1883, 
129. 

(it)  Scott  V.  Surman,  Willes,  402. 

(/)  Ludlow  V.  Browning,  11  Mod. 
139. 
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any  beneficial  interest  in  the  bankrupt,  the  legal  estate  wiU        |  44. 
pass,  subject  to  the  performance  of  the  trust  (wi). 

As  to  trusts  coming  within  the  category  No.  3,  ue,^  trusts  by  Tnuts  by 
operation  of  law,  the  bankrupt  may,  by  the  rules  of  law  or  equity,  j>P«»*ion  of 
be  deemed  a  trustee  under  a  variety  of  circumstances,  but  only 
the  barest  reference  to  such  circumstances  can  be  given  here,  and 
for  further  reference  see  the  work  of  Mr.  Lewin  and  cases  cited. 

Property  held  by  the  bankrupt  for  a  specific  purpose  will  not 
pass  to  his  trustee. 

Perhaps  the  most  important  of  modem  cases  illustrative  of  Harrit  t. 
the  principles  in  regard  to  the  existence  of  a  trust  as  between  ^'*""**^'*- 
principal  and  agent,  and  operating  as  against  the  trustee's  title, 
is  the  case  of  HarrU  v.  Truman  (n).  T.  were  brewers,  and 
employed  F.,  as  agent,  and  it  was  the  duty  of  F.,  who 
occupied  malting  premises  of  T.,  to  buy  barley  in  his 
own  name  as  principal  for  cash,  to  submit  samples  to  T. 
for  approval,  and  to  malt  it  and  deliver  it  to  T.,  F.  re- 
oeiving  a  commission  upon  the  barley  "steeped.''  T.  had  to 
provide  the  capital,  by  the  custom  of  the  trade,  and  did  so  in 
fact,  T.  keeping  certain  banking  accounts  into  which  moneys 
were  paid  by  T.,  and  upon  which  F,  was  entitled  to  draw  from 
time  to  time,  as  against  accounts  sent  in  by  F.,  but  not  as 
payments  for  specific  barley.  F.,  departing  from  the  usual 
course,  and  fraudulently,  instead  of  buying  barley  for  cash,  and 
applying  the  cash  at  the  banks  in  payment  for  the  same,  had 
been  in  the  habit  of  sending  in  to  T.  fictitious  accounts  of 
barley  purchased,  and  misapplied  the  sums  paid  in  for  his  own 
purposes,  and  providing  such  malt  as  was  necessary  for  T.'s 
purposes  by  purchasing  barley  or  malt  on  credit,  and  also  sold 
barley  brought  into  the  maltings  for  his  own  purposes.  Believ- 
ing in  the  honafidea  of  F.,  T.  continued  to  pay  moneys  into  the 
banks  to  pay  for  such  barley,  and  F.  ultimately  absconded, 
leaving  upon  his  premises  barley  to  the  value  of  about  22,000/. 
and  malt  to  the  value  of  35,000/.,  upon  part  of  which  duty  had 
been  paid  by  T.  The  total  value  was  less  than  the  amount  F.  had 
withdrawn  and  misappropriated.  By  absconding  F.  conmiitted 
an  act  of  bankruptcy,  and  between  then  and  the  adjudication 
T.  seized  the  barley  and  malt,  and  H.,  the  trustee,  sued  T.  for 
the  value.     The  Divisional  Court  (Field,  Manisty,  and  Bowen, 

(m)  See  BoddingUm  v.  CaaUUi^  1       truBt  property,  see  notes,  jm>«<. 
&  &  Bl.   879.     As  to  the  effect  of  (n)  L.  R.  9  Q.  B.  B.  264,  C.  A.  ; 

the  order  and  disposition  cUose  upon       affirming  7  Q.  B.  D.  S40. 

T  2 
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144. 


Specific  appro- 
{>riation. 


Doctrine  in 


J  J.),  held  that  H.  could  not  recover,  on  the  ground  that  the 
relation  between  T.  and  F.  was  that  of  principal  and  agent ; 
that  the  property  in  the  malt  and  barley  vested  in  T.,  and  wajs 
not  divested  by  the  order  and  disposition  clause  as  being  in  F/s 
reputed  ownership  ;  it  being  notorious  that  malting  agents  are 
often  not  owners ;  and  further  that  the  moneys  advanced  by  T. 
were  impressed  with  a  trust ;  that  even  if  the  barley  and  the 
malt  left  on  the  premises  of  F.  were  not  bought  in  accordance 
with  the  authority  given  to  him,  and  the  legal  property  was 
still  in  F.,  nevertheless  F.  was  a  trustee  for  T.  to  the  extent  of 
the  sums  advanced  by  T.,  the  same  being  either  the  product  of 
the  trust  moneys  or  in  substitution  for  the  barley  in  payment  of 
which  F.  ought  to  have  applied  the  trust  money ;  that  F.  could 
not  (nor  could  his  trustee)  have  set  up  his  own  breach  of  trust, 
nor  have  alleged  the  barley  was  bought  otherwise  than  ac- 
cording to  the  authority  given  him«  And,  upon  appeal,  this 
decision  was  upheld. 

If  goods  or  bills  are  consigned  or  remitted  to  an  agent,  sub- 
ject to  a  contract  for  valuable  consideration  between  the  con- 
signor or  remittor  and  a  third  person,  that  they  shall  be 
specifically  applied  for  the  benefit  of  the  latter  by  the  consignee 
or  remittee,  this  wUl  amount  to  a  trust  for  the  benefit  of  such 
third  person  (o).  A  deposit  made  upon  the  sale  of  property,  though 
ear-marked,  may  be  forfeited  for  non-completion  by  bankrupt  (oo). 

Notwithstanding  a  valid  equitable  interest  may  be  created  as 
between  the  immediate  parties,  the  transaction  may  still  be 
void  as  a  fraudulent  preference,  if  done  with  intention  to 
prefer  a  particular  creditor.  And  where  the  subject-matter  is 
goods  left  in  the  assignor's  hands  (t,e,,  not  transferred)  the 
assignment,  if  relied  on  as  giving  a  charge  or  lien  in  equity 
upon  such  goods,  is  a  bill  of  sale  and  must  be  registered  (p). 
But  should  the  appropriatee  be  in  actual  possession  at  the  time 
of  the  bankruptcy,  he  will,  it  seems,  be  in  the  same  position  as 
if  he  had  a  specific  lien  on  the  property  (q). 

Assuming  the  general  rule  or  principle  to  be  that  no  one  can 


(o)  Ex  parte  Imhert,  1  D.  Qex  & 
J.  152  ;  26  L.  J.  Bank.  65 ;  and 
compare  Ex  parte  Carruthen,  18 
Jur.  276  ;  Thompson  ▼.  Simpson, 
L.  B.  5  Ch.  659  :  39  L.  J.  Ch.  857. 

(po)  Collins  T.  Stimpson,  11  Q.  B. 
D.  142 ;  52  L.  J.  440. 

(p)  41  A;  42  Vict.  c.  31,  m.  4.  8  ; 


tod  aee  Ex  parte  Mackay  reJeavons, 
L.  R.  8  Ch.  642  ;  42  L.  J.  Bank.  68  ; 
and  Ex  parte  Conning  re  Stede,  L. 
R.  16  Eq.  414  ;  Edwardsr,  Edwards, 
L.  R.  2  Ch.  D.  291 ;  45  L.  J.  Ch.  891. 
{q)  Ex  parte  Imbert  re  Lathaw^f 
26  L.  J.  Bank.  65  ;  1  De  Gex  &  J. 
152. 
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take  advantage  of  an  equitable  assignment  unless  there  be        |  44. 
privity  either  by  contract  or  estoppel  between  him  and  the  ^^^ 
assignor,  a  notable  exception  has  been  laid  down  in  the  doctrine  Waring. 
enunciated  in  Ex  parte  Waring  (r),  in  which  it  was  decided 
that  if  both  the  drawer  and  acceptor  of  bills  become  bankrupt — 
and  as  between  such  drawer  and  acceptor  funds  have  been 
specifically  appropriated  to  meet  the  bills,  the   bill   holders, 
although  in  no  way  privy  to  or  cognisant  of  such  appropriation, 
are  entitled  to  enforce  the  appropriation,  and  not  on  account  of 
any  equity  in  such  bill  holders,  but  arising  out  of  the  necessi- 
ties incidental    to  the  •  administration  of   the   two  insolvent 
estates  and  the  equities  existing  as  between  the  insolvents. 

It  is  to  be  borne  in  mind  that  the  doctrine  in  Ex  parte 
Waring  has  no  application  whatever  so  as  to  regulate  or  inter- 
fere with  the  equities  as  between  the  drawer  and  acceptor  of 
bills,  where  only  one  of  them  is  bankrupt  and  the  estate  of  the 
other  is  not  actually  being  likewise  administered  in  bankruptcy, 
although  he  may  be,  in  a  sense,  insolvent  or  unable  to  pay,  for 
it  is  only  in  respect  of  the  right  to  double  proof  by  the  bill 
holder  that  the  doctrine  arises  («). 

Nor  will  the  doctrine  apply  where  as  between  vendor  and  pur- 
chaser or  princij>al  and  agent  all  property  in  the  goods,  in  respect 
of  which  the  bills  were  drawn  and  accepted,  has  been  parted  with 
by  the  consignor  to  the  consignee,  unless  the  consignor  has 
given  some  specific  direction  as  to  their  appropriation  (f). 


(2.)  The  tools  (if  any)  of  his  trade  and  the  necessary 
wearing  apparel  and  bedding  of  himself,  his  wife 
and  children,  to  a  value,  inclusive  of  tools  and 


(r)  19  Yes.  844 ;  2  Rom,  182  ;  2 
Gl.  k  J.  404. 

{$)  Ex  parte  Oomez  re  YgUaias^ 
10  Ch.  639  ;  82  L.  T.  677  ;  ExparU 
General  South  American  Co.  re 
Tglena$,  L.  &.  10  Oh.  635.  See 
alao  Ex  parte  Lambton^e  Bank,  L.  R. 
10  Ch.  405 ;  44  L.  J.  Bank.  81  ; 
PowUt  V.  Hargreavee,  8  B.  M.  & 
G.  430 ;  Trimingham  t.  Maud,  L. 
R  7  Eq.  201  ;  CUy  Bank  y.  Luckie, 
L.  R.  5  Ch.  778  ;  compare  Ex  parte 
AlUanee  Bank,  L.  K.  4  Ch.  423  ; 
alao  Loder'M  Cam,  L.  R.  6  Eq.  491  ; 


Levies  Gate,  7  Eq.  444  ;  Ex  parU 
Banker  re  Tappenbeck,  2  Ch.  Div. 
278  ;  45  L.  J.  Bank.  73. 

(t)  Ex  parte  Banner  re  Tappen* 
heck,  2  Ch.  Div.  278;  45  L.  J. 
Bank.  73  ;  Ex  parte  Arbuihnot  re 
EntwMe,  3  Ch.  D.  477.  See  also 
upon  modification  of  the  doctrine  in 
Ex  parte' Waring,  Ex  parte  Smariy 
L.  R.  8  Ch.  220  ;  Vaughany.  Malli- 
day,  9  Ch.  561  ;  ^  parte  Greener, 
10  Ch.  405  ;  44  L.  J.  Bank.  81  ;  Ex 
parte  Dewhurtt,  8  Ch.  965. 
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i  44.  apparel  and  bedding,  not  exceeding  twenty  pounds 

in  the  whole : 

Compare  with  Sect.  122,  subs.  4,  where  execution  iflsues. 

But  it  shall  comprise  the  following  particulars : 

(i.)  All  such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  bank- 
ruptcy, or  may  be  acquired  by  or  deTolve  on  him 
before  his  discharge ;  and, 

Property. 

For  definition  of  property,  see  Sect.  168. 
The  subject  of  the  bankrupt's  property  is  of  so  wide   a 
character  that  reference  must  be  made  to  the  various  works 
dealing  with  the  different  sorts  and  descriptions  of  property 
which  may  belong  to  or  be  acquired  by  any  person  («). 

It  is  sufficient  here  to  give  the  general  and  broad  division  of 
such  property  into  real  and  personal,  and  to  say  that : — 
What  property       1.  All  the  bankrupt's  interest  in  realty,  whether  corporeal  or 
P^ses.  incorporeal,  or  whether  vested,  contingent,  possible,  or  rever- 

sionary will  pass  to  his  trustee ;  and  including  powers  vested 
in  or  exercisable  by  him  for  his  own  benefit  («u). 

2.  All  his  rights  and  interest  in  chattels  real  (which  wiU 
include  Leases,  Mortgages,  and  such  terms  of  years,  tenancies, 
<kc.,  as  arise  thereout). 

3.  And  such  interest  in  his  wife's  estate  as  is  not  deemed 
her  separate  property  («). 

Bankrupt's  4.  That  all  the  bankrupt's  personal  property  of  whatever 

^tln^  description  will  pass  to  the  trustee,  subject  to  such  duties, 

contracts,  and  engagements  as  he  may  have  subjected  himself 

to,  or  which  the  law  imposes  upon  him,  or  renders  him  liable 

to  perform. 

Only  some  of  the  more  important  of  these  Uabilities  qualify- 
ing the  trustee's  title  can  be  given  here.  And  some  of  the 
principles  referred  to  are  taken  from  that  valuable  work,  Ben- 
jamin on  Sales,  3rd  Ed.,  to  which  the  editor  is  indebted. 

(u)    And  Bee  the  worka  of   Mr.  his  oonearrence   as  beneficiaiy.   Re 

Joshua  Williams  upon  Real  and  Per-  Marah,  27  Sol.  J.  619. 
Bonal  Property.  (x)    And    see    Married    Women's 

(ttu)  Upon  the  sale  of  bankrupt's  Property  Act,  1882,  and  notes,  post^ 

TOTerBionaiy  interest  there  must  be  p.  286. 
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Bankniptcy  itself  will  sometimes  operate  to  qualify  or  limit       I  M* 
the  prior  rights  of  the  bankrupt,  as  for  instancey  in  the  case  of  Veodor's 
the  Bale  of  non-specific  goods  which,  by  the  terms  of  the  contract  "ghts. 
are  to  be  delivered  by  instalments,  and  the  purchaser  becomes 
bankrupt  before  some  of  the  inscalments  are  due,  for  although 
the  sale  was  on  credit,  yet  the  vendor  is  not  bound  to  deliver 
to  the  trustee  any  more  goods  under  the  contract  until  the 
price  of  such  goods  u  tendered  to  him,  and  if  a  debt  is  due  to 
him  for  goods  already  delivered,  he  is  entitled  to  refuse  to 
deliver  any  more  till  he  is  paid  the  debt  due  for  those  already 
delivered,  as  well  as  the  price  of  those  undelivered. 

Another  doctrine  is  deducible  from  the  principle  of  law  laid  Appropriation 
down  in  Benjamin  on  Sales,  viz.,  that  "  where  the  agreement  for     sooaa. 
sale  is  of  a  thing  not  specified  as  of  an  article  to  be  manufac- 
tured, or  of  a  certain  quantity  of  goods  in  general  without  a 
specific  identification  of  them,  or  an  '  appropriation '  of  them 
to  the  contract,  as  it  is  technically  termed,  the  contract  is  an 
executory  agreement  and  the  property  does  not  pass "  (y), 
But^  where  the  goods  are  "  appropriated  to  the  contract,"  the 
contract  ceases  to  be  executory,  and  then  becomes  a  complete . 
bai^ain  and  sale,  and  the  property  will,  upon  the  happening  of  ^ 
such  appropriation,  or  such  acts  as  are  held  to  be  appropria- 
tions, pass  to  the  purchaser,  and  his  right  to  them  wiU  become 
absolute;    but,  of  course,  subject  to  such   other  rights   in 
respect  of  his  lien  as  the  vendor  may  have  (z).     What  circum- 
stances will  be  deemed  an  "  appropriation  "  so  as  to  vest  the 
property   in  the   purchaser,  notwithstanding  his  subsequent 
bankruptcy,  may  be  found  in  the  cases  cited  below  (a). 

So,  likewise,  the  property  in  goods  will  not  pass  to  the  pur- 
chaser, if  it  appears  clear  from  the  acts  of  the  vendor,  notwith- 
standing his  election  to  appropriate  the  goods  to  the  contract — 
that  his  purpose  was  to  retain  the  ownership,  or  jus  desponendiy 
notwithstanding  such  appropriation  (6). 

So,  even  where  there  has  been  a  bargain  and  sale  of  the  Vendor's  lien. 


(y)  And  see  Wallace  r.  Breeds, 
13  East,  522  ;  Busk  t.  DarU,  2  M. 
&  8.  397;  Oaiett  v.  HiU,  2  C.  &  M. 
530 ;  Gabarrtm  t.  Kretft,  L.  R.  10 
Ex.  274. 

(f)  See  Lord  Blackburn's  remarks 
in  Benjamin  on  Sales,  p.  128. 

(a)  Aldridge  r.  Johnson,  7  E.  & 
B.   885 ;  and  26  L.  J.  Q.  B.  296  ; 


Langton  r.  IligginB,  4  H.  &  N.  402  ; 
and  28  L.  J.  Ex.  252.  And  see  as 
to  the  pasding  of  such  property  by 
appropriation,  the  Cafciuta  Co.  v. 
JDe  MaUos,  32  L.  J.  Q.  B.  322  ;  and 
in  error  Ex.  Chamb.  33  L.  J.  Q.  B. 
214. 

(6)  Benjamin  on  tSales,   3  ed.,  p. 
328,  and  cases  there  cited. 
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I  44.       goodfi  and  the  property  has  parsed,  the  right  of  the  ptirchtser 
'  to  the  possesfidoD  is  only  primd  faciei  and  it  may  be  a  condition 

or  term  of  such  contract  that  the  possession  shall  remain  with 
the  vendor  until  the  fulfilment  of  certain  conditions  precedent 
by  the  purchaser.  So  that  as  to  specific  goods,  even  sold  on 
credit,  by  the  effect  of  which  sale  the  title  and  an  absolute 
right  to  possession,  vests  in  the  purchaser,  yet  the  vendor  aiay 
I'efuse  to  part  with  the  goods,  and  may  exercise  his  lien  as 
vendor  to  secure  payment  of  the  price  if  the  purchaser  has 
become  insolvent  before  obtaining  actual  possession.  In  BUMtam 
V.  Sanders^  Bayley,  J.  (c),  having  referred  to  the  vendor's  right  of 
stoppage  of  the  goods  whilst  in  transitu^  said,  "  If  this  be  the 
case  after  he  has  dispatched  the  goods  and  whilst  they  are  in 
transitu,  d  foiiiori  is  it,  where  he  has  never  parted  with  the 
goods,  and  where  no  transitus  has  begun.  The  buyer,  or  those 
who  stand  in  his  place,  may  still  obtain  the  right  of  possessiou 
if  they  will  pay  or  tender  the  price,  or  they  may  stiU  act  upon 
their  right  of  property  if  anything  unwarrantable  is  done  to 
that  right." 
When  Tendor  .  If  the  goods  have  been  delivered  into  the  actual  possession 
of  the  buyer,  all  the  vendor's  right  to  them  is  gone,  but  if  not 
so  delivered  the  goods  may  be  placed  in  two  different  conditions 
of  fact  as  regards  their  actual  custody.  They  may  be  still  in 
the  actual  possession  of  the  vendor  (or  of  his  agents  or  bailees), 
or  they  may  have  been  put  in  transit  for  delivery  to  the  buyer, 
and  thus  in  the  actual  possession  of  neither  party  to  the 
contract,  and  when  thus  in  transit  the  unpaid  vendor  has  the 
right  to  intercept  them  if  he  can,  so  as  to  prevent  them  fix)m 
reaching  the  actual  possession  of  an  insolvent  buyer,  and  this 
is  termed  in  law  the  right  of  stoppage  in  transitu.  Whilst  the 
goods  remained  in  the  actual  possession  of  the  vendor  he  had, 
at  common  law  at  least,  a  lien  for  the  unpaid  price  ;  but  when 
the  sale  is  on  credit,  there  is  what  is  deemed  a  waiver  of  such 
lien.  If  the  goods  have,  therefore,  been  sold  on  credit  and  the 
vendor's  lien  unequivocally  waived  so  as  to  give  the  buyer  an 
immediate  right  to  the  possession  of  the  goods,  but  yet  he  has 
for  convenience  or  other  motive,  left  the  goods  with  the  vendor 
until  the  credit  has  expired,  and  has  then  made  default  or 
becomes  insolvent  hffore  the  credit  has  expired  (the  goods  not 

(c)  Bhxam  ▼.  SanderB,  4  B.  &  C.  L.  R.  9  C.  P.  588;  Morgan  v.  BatM, 
941 ;  and  itee  £x  parte  Chalmers,  8  L.  R.  10  C.  P.  15  ;  Sx  parte  Staplt- 
Ch.    289  ;    Bloomer    v.    Benwtein,       ton,  10  Ch.  D.  586,  C.  A. 


loseR  bis  lien. 
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then  being  in  transit),  the  vendor's  rights  are  subject  to  different       |  44. 
considerations,  which  are  fully  discussed  in  the  work  already 
cited  (c^).     As  to  delivery  of  goods   by  shipping-agent  after 
notice  and  determination  of  the  tranntxu  (dd). 

By  the  Factors'  Act  (40  <k  41  Vict.  c.  39)  it  is  provided  {e)  Pactore'  Acts. 
*'  That  where  any  document  of  title  to  goods  has  been  lai^-fiilly 
indorsed  or  otherwise  transferred  to  any  person  as  a  vendee  or 
owner  of  the  goods,  and  such  person  transfers  such  dociiment 
by  endorsement  (or  by  delivery  where  the  document  is  by 
custom,  or  by  its  express  terms,  transferable  by  delivery,  or 
makes  the  goods  deliverable  to  the  bearer,)  to  a  person  who  takes 
the  same  bonaflde^  and  for  valuable  consideration,  the  last-men- 
tioned transfer  shall  have  the  same  effect  for  defeating  any 
vendor^ s  lien,  or  right  of  stoppage  in  transitu  as  the  transfer  of  a 
bill  of  lading  Juisfor  defeating  the  right  of  stoppage  in  transitiu'' 

The  following  principles  are  laid  down  in  the  work  already 
cited  as  deducible  from  the  authorities,  coupled  with  the  5th 
Section  of  the  Factors  Act,  viz.,  that  an  unpaid  vendor  in 
actual  possession  of  the  goods  sold,  even  where  he  has  relin- 
quished his  lien  by  the  terms  of  his  contract,  has  the  following 
rights,  of  which  he  is  not  deprived  by  assenting  to  hold  the 
goods  as  bailee  of  the  buyer ; — 

First.  If  the  controversy  be  between  the  unpaid  vendor  and 
the  insolvent  buyer,  or  the  latter  s  trustee,  the  vendor  may 
refuse  to  give  up  possession  of  the  goods  without  payment  of 
the  price. 

Secondly.  The  vendor's  remedy  will  not  be  impaired  by  his 
giving  a  delivery  order  (or  other  document  of  title)  for  the 
goods,  if  countermanded  before  his  bailee  attorns  to  the  buyer.  ■ 

Thirdly.  "  As  against  a  sub-vendee  or  pledgee,  the  right  of 
the  unpaid  vendor  to  retain  possession  of  the  goods  depends 
upon  whether  he  has,  or  has  not  transferred  to  the  buyer  and 
the  latter  transferred  to  the  sub-vendee  or  pledgee  a  document 
of  title  to  the  goods.      If  a  document  of  title  has  been  so 

■ 

(eO  Benjamin  on  Sales,  and  Miles  Ch.  D.  470. 

T.  OarUm,  2  G.  &  M.  604 ;  Valpey  (dd)  See    Kendall    t.    Marshall, 

T.  Oakdey,  16  Q.  K  941  ;  20  L.  J.  SUvens  A  Co.  11  Q.  B.  D.  356 ;  52 

Q.  B.   380 ;   OriiJIUhs  ▼.  Perry,  Ex  L.  J.   318  ;  and  see  as  to  trustee's 

pairU  Chalmers^  ^  Ch.  289.     And  as  claim    and    jarisdiction,    Ex  parte    ' 

to  the  effect  of  a  deliveiy  order,  see  Hutchinson,  47  L  T.  483  ;  and  see 

MeEwan  r.  SmUh,  2  H.  L.  C.  809  ;  also  Kemp  ▼.  Palk,  L  R.  7  App.  Ca. 

as  to  a  railway  company*s  lien  see  Ex  578. 

parte  Qrsat  Western  Railway  Co.  22  (e)  Sec.  5. 
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Tenancy  at 
will.   ■ 


Tenancy  at 
sufferance. 


Terms  of 
years. 


Contracts 
involving 
personal  skill 
of  bankrupt. 


transferred,  the  effect  of  the  5th  Section  of  the  Factors*  Act, 
1877,  is  to  destroy  the  vendor's  lien.  But  if  a  document  of 
title  has  not  been  so  transferred,  or  if  the  document  issued  to  the 
buyer  is  not  a  document  of  title,  then  the  rights  of  the  unpaid 
vendor  are  the  same  against  a  subsequent  vendee  or  pledgee  as 
against  the  original  buyer,  unless  he  be  precluded  by  the 
estoppel  resulting  from  his  assent^  express  or  implied,  to  the 
subsale,  or  pledge,  when  informed  of  it." 

FourtMy,  "The  assent  may  be  impliedly  given  by  the  conduct 
of  the  seller  befere  the  sub-sale  or  pledge  has  taken  place,  but 
will  not  be  implied  from  the  mere  fact  that  the  seller  has  issued 
to  the  buyer  documents,  other  than  documents  of  title,  which 
the  buyer  has  dealt  with  by  way  of  sale  or  pledge,  unless  such 
documents  contain  some  representation  of  fact  creating  an 
estoppel "  (/). 

The  bankrupt's  chattels  will  include  a  tenancy  at  will,  and 
such  a  tenancy  may  be  created  by  parol  (^),  or  by  deed.  It 
arises  when  one  person  lets  land  to  another,  to  hold  at  the  will 
of  the  lessor  or  person  letting  (h).  And  such  tenant  at  will 
may  be  turned  out  of  possession  when  his  landlord  pleases ; 
so  also  he  may  leave  when  he  likes,  and  the  same  rights  and 
liabilities  will  belong  and  attach  to  his  trustee. 

A  tenancy  at  sufferance  arises  when  a  person  who  has 
originally  come  into  possession  by  a  lawful  title,  holds  such 
possession  after  his  title  has  determined  (t). 

As  to  the  bankrupt's  interests  in  a  term  of  years.  A  lease  to 
become  void  upon  bankruptcy  of  the  lessee  will  not  vest  in  the 
trustee.  On  the  other  hand,  the  bankrupt's  interest,  whatever 
it  may  be,  vesta  in  the  trustee,  subject  to  his  right  of  disclaimer 
(Sect.  55  («•) ). 

Contracts  involving  the  personal  skill  of  the  bankrupt  will 
not  pass  to  his  trustee. 

So,  wages  earned  by  the  bankrupt  prior  to  Lis  discharge  did 
not  as  a  rule,  so  far  as  they  w^ere  necessary  for  his  maintenance 
under  the  old  law,  pass  to  his  assignee  (Jc), 


(/)  And  see  all  the  authorities 
cited  for  these  propositions.  Benja- 
min on  Sales,  Srd  ed.  pp.  763—4  ; 
as  to  absence  of  lien  of  principal  in 
respect  of  ativances  to  agent  or  broker, 
see  Kaltenbach  v.  Lewit^  24  Ch.  D. 
^4  ;  W.  N.  1883,  p.  107. 

{(j)  29  Car.  2,  c.  8,  s.  1. 


(A)  Litt.,  s.  68,  2  Black.  Com.  145. 

(i)   Williams  on    Real    Property, 
tit.  term  of  years. 

(u)  Roe  d.  Hunter  v.  GaUiert,  2 
T.  R.  133.  As  to  bankrupt's  trastee*8 
interest  in  a  foreclosure  action,  see 
English  v.  Barlow,  48  L.  T.  188. 

(At)  OkippendaU  v.   TondinKm,  4 
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If  the  bankrupt,  howeyer,  was  reallj  carrying  on  his  business,  |  44. 
the  profits  would  belong  to  his  assignees,  though  partly  arising  ^  ^^^ 
from  his  skill  and  labour  (Q.  As  to  profits  of  future  business  (11).  personal 

So,  where  the  debtor  was  an  architect,  and  sued  for  his  c*™"^^^. 
remuneration  and  for  damages  for  wrongful  dismissal,  declared 
due  before  his  discharge,  it  was  held  that  the  trustee  was 
entitled.  He  has,  said  Mr.  Justice  Fry,  quoting  Willes,  J.,  *'  no 
right  to  seize  the  profits  of  the  debtor's  personal  and  daily 
labour,  for  that  would  be  to  deprive  him  of  the  means  of 
existence ;  but  a  bankrupt  who  acts  as  a  furniture  broker  and 
employs  men  and  vans,  or  who  attends  as  an  apothecary  and 
furnishes  medicine,  cannot  be  considered  as  merely  using  his 
personal  labour  in  this  sense  "  (m). 

And  where  an  allowance  to  the  bankrupt  was  purely  volim- 
tary,  it  was  held  not  "  income  **  within  the  meaning  of  Sect.  90 
of  the  Act  of  1869  (w). 

As  to  pensions,  <&c.,  of  Civil  Servants,  &c.,  see  notes  to  Sect.  53.  Half  pay, 

A  bankrupt's  order  of  discharge  may  also  be  granted  by  the  ^I'^rioT' 

Court  subject  to  conditions  with  respect  to  any  earnings  or 

income  which  may  afterwards  become  due  to  the   bankrupt 

(Sect.  28). 

As  to  the  stipend  of  beneficed  clergymen,  see  Sect.  47.  Clergyman's 

stipend. 

Property  which  may  he  acquired  by  or  devolve  on  the  bankrupt 

before  his  discharge. 

As   to   the   efiect  of   the   bankrupt's  discharge   as  regards  After-acquired 
his  after-acquired  property,  both  prior  and  subsequent  to  such  Property* 
discharge,  and  subject  also  to  the  terms  of  his  discharge,  see 
notes  to  Sects.  28  &  30  and  the  cases  enumerated  below  (o). 


Dong.  318  ;  Everett  t.  Baekhouae,  10 
Yes.  94  ;  Williams  7.  Chambers,  10 
Q.  B.  337  ;  Bx  parte  Ch-imsiead, 
De  G.  73.  And  as  to  what  are  wages, 
see  Wadling  t.  (Hiphant,  L.  R.  1 
Q.  B.  D.  145  ;  46  L.  J.  Q.  B.  178. 

(Z)  Oroftan  t.  PooU,  1  B.  &  Ad. 
568  ;  EUiot  t.  Clayton,  16  Q.  B.  581 ; 
Williams  r.  Chambers,  10  Q.  B.  837. 

(U)  Ex  parU  Bannister,  22  Ch.  D. 
782  ;  Coles  r.  Barrow,  4  Taant.  754. 

(m)  Emden  t.  CarU,  17  Ch.  D. 
768 ;  51  L.  J.  Ch.  41 ;  Ex  parU 
Dewhurst,  L.  B.  7  Ch.  185. 


(»)  Wicks  or  Chatterby,  Ex  parte 
Wicks,  17  Ch.  D.  70 ;  50  L.  J.  Ch. 
620. 

(o)  Kitchen  r.  Bartsch,  7  Eaet. 
53 ;  JFehb  t.  Fox,  7  T.  E.  891  ; 
Fovoler  r.  Boton,  1  B.  &  P.  44  ; 
fferbert  t.  Sayer,  5  Q.  B.  966; 
London  and  Provincial  Telegraph 
Co.  89  L.  J.  Ch.  419 ;  EngUback  r. 
Nixon,  L.  R.  10  C.  P.  645  ;  Ex  parU 
Ford  re  Caughey,  1  Ch.  D.  621 ;  45 
L.  J.  Bank.  10 ;  Ex  parte  Banks  re 
Bowling,  4  Ch.  D.  689 ;  Tucker  r. 
Bemaman,  4  D.  M.  k  G.  395  ;  Ex 
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action. 


Palmer  f, 
Locke. 


Choses  in  action. 

The  trustee  is  entitled  to  exercise  all  rights  of  action  in 
respect  of  the  debts  of  the  bankrupt,  and  whether  they  be 
legal  or  equitable  debts,  vested  or  contingent ;  and  where  any 
part  of  the  property  of  the  bankrupt  consists  of  things  in  action, 
such  things  shall  be  deemed  to  have  been  duly  assigned  to  the 
trustee  (j9).  And  he  is  entitled  to  sue  in  his  own  name  (9)- 
Choses  in  action  were  not  assignable  at  Ck>mmon  Law,  and 
they  could  not  therefore  be  the  subject  of  legal  transfer  to  their 
owners  and  a  third  party,  and  this  disability  was  not  removed 
by  the  Judicature  Acts,  but  by  the  Conveyancing  Act  of  1881, 
Sect.  50.  Choses  in  action  may  be  conveyed  by  a  person  to  him- 
self jointly  with  another,  or  by  a  husband  to  his  wife,  or  by  a 
wife  to  her  husband  in  severalty  or  jointly  with  another  person 
by  the  like  means  by  which  they  might  be  conveyed  to  a  third 
party.  And  see  Judicature  Act,  1873,  Sect.  25,  sub-s.  6,  as  to 
the  assignment  of  choses  in  action. 

As  to  the  necessity  to  give  notice  of  the  assignment  of  a  debt 
80  as  to  take  it  out  of  the  order  and  disposition  clause,  see  notes 
to  that  clause,  sub-s.  3. 

The  Act  of  1869  (r)  (which  contained  a  provision  corresponding 
to  Sect.  50,  sub-s.  5,  of  the  present  Act),  left  it  open  to  doubt 
whether  the  trustee  was  bound  to  give  specific  notice  of  the 
bankruptcy  to  the  person  having  the  legal  control  of  the  fund, 
so  as  to  entitle  him  to  the  equitable  choses  in  action  of  the 
debtor.  And  in  the  recent  case  of  Palmer  v.  Locke  (<),  the 
principle  was  fully  discussed,  upon  which  Be  £righi*s  SeUlemeui 
was  decided  {t\  and  much  doubt  was  cast  upon  that  case  by 
Jessell,  M.R.,  who  said  that  the  attention  of  the  Court  in  Bright' s 
ISettlement  appeared  not  to  have  been  directed  to  the  word 
**  debt "  in  the  latter  part  of  the  141st  section  of  the  1849  Act 

In  this  case  there  was  an  assignment,  by  a  legatee  of  a 
reversionary  interest  under  a  will,  of  all  his  interest  to  two 
successive  assignees,   and   subsequently  to   the   filing   of  his 


jxrWe  Rahertmm^  L.  R.  8  Ch.  962  ; 
Ex  parte  Tinker  re  France^  9  Ch. 
716 ;  ElA>t  y.  Boulnois,  10  Ch.  479  ; 
Ke  BenneU's  TruHy  10  Cb.  490; 
Wainwright  or  Greener  Ex  partem 
Re  WainwHghl,  19  Ch.  D.  140  ;  51 
L.  J.  Ch.  67  ;  Ex  parU  Nichols  re 
Jtmee,  22  Ch.  1).  782  ;  and  Re  Smith, 


Qreen  t.  Smitk,  W.  N.  Aug.  11, 
1883,  p.  159. 

( p)  S.  50,  sub-8.  5.    . 

(9)  And  8.  57. 

(r)  S,  22. 

(«)  18  Ch.  D.  882. 

(<)  18  Ch.  D.  418  ;  decided  under 
the  words  of  a.  141  of  the  1849  Act. 
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petition  for  liquidation,  and  such  successive  assignees  succes-  I  44. 
sively  obtained  stop  orders  on  the  fund  in  Court,  and  without 
notice  of  the  liquidation,  before  the  trustee  obtained  his  stop 
order.  In  an  administration  suit  by  the  plaintiff,  who  had 
purchased  the  interest  of  the  trustee  in  liquidation,  and  also  of 
the  first  assignee,  it  was  held  that  the  second  assignee  was  entitled 
to  his  interest  in  prioritj  to  the  trustee,. and  that  such  interest 
was  an  incumbrance  on  the  estate.  But  this  decision,  though 
in  result  upheld,  was  not  entirely  supported  on  appeal  (u\ 
the  Court  of  Appeal  having  held  that  the  question  was  too 
doubtful  to  justify  the  vendor  in  omitting  the  incumbrance 
from  the  abstract. 

In  this  state  of  the  law,  the  only  safe  course  is  for  the  trustee  Notice  bgr 
in  eveiy  case  to  give  specific  notice  of  his  title  at  the  earliest  *""'*®*' 
moment,  and  if  there  should  be  prior  notice,  it  may  still  be 
doubted   whether  his  title  would  prevail  against  the  earlier 
assignee. 

The  doctrine  of  notice  does  not  apply  to  the  case  of  unpaid 
purchase-money  of  an  estate  sold,  but  not  conveyed,  by  the 
bankrupt  to  the  purchaser  before  the  bankruptcy  (x). 

Damages. 

Although  rights  of  action  for  damages  arising  out  of  contracts  Btokrapt*8 
with  the  bankrupt  with  respect  to  his  estate  pass  to  the  "«1^*»» 
trustee  (y),  yet  such  rights  of  action  as  arise  from  the  com- 
mission of  purely  tortious  acts,  and  unconnected  with  and  not 
relating  to  the  estate,  will  not  belong  to  the  trustee.  Thus, 
rights  of  action  in  respect  of  assaults,  slander,  seduction  of 
bankrupt's  wife  or  daughter,  will  not  vest  in  the  trustee  (z) ; 
and  the  rule  is  the  same,  though  there  may  be  some  conse- 
quential damage  to  the  estate  (a).  But  rights  of  action,  whether 
in  respect  of  torts  or  of  breaches  of  contract^  and  which  primarily 


{u)  See  18  Ch.  D.,  p.  388  ;  and 
the  words  of  Selbozne,  L.C.,  that  it 
was  not  necessary  to  say  positively 
and  finally  that  the  law  is  one  way 
or  the  other  on  the  point  argned. 

(x)  Ex  parte  Habbidge  re  Pooley, 
8  Ch.  D.  367.  As  to  the  assignment 
of  a  legal  chose  in  action,  see  Judi- 
cature Act,  1873,  sec.  25,  sub-sec.  6. 
As  to  policies  of  assurance,  see  30  h 
31  Yict.  c.  144,  s.  8.  See  also  Bum 
T.  CarvalUo,  1  Ad.  it  BIl.  888  ;  Mor- 
rdL  T.  WooUm,  16  Beav.  197  ;  Brwxm 


T.  ffeathcote,  1  Atk.  160. 

(y)  Wright  ▼.  Fairfidd,  2  B.  4 
Ad.  727  ;  Oibion  r.  CarrutKer»,  8 
M.  &  W.  321 ;  MOl  r.  Smith,  12  M. 
k  W.  618  ;  Bmden  r,  CarU,  17  Ch. 
D.  768  ;  51  L.  J.  Ch.  41  ;  44  T.  L. 
686. 

(s)  Beckham  ▼.  Drake,  8  M.  ic 
W.  846 ;  11  t6.,  315  ;  Rogert  ▼. 
Spence,  13  M.  k  W.  571  ;  Crofian 
T.  Poole,  1  B.  &  Ad.  568. 

(a)  Stanton  r.  Cottier,  23  L.  J.  Q. 
R  116. 
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§  44.  and  immediately  resiilt  in  injuries  both  to  the  estate  and  also 
to  the  person  of  the  bankrupt,  will,  it  seems,  be  divided  and 
pass,  so  far  as  they  relate  to  the  estate,  to  the  trustee,  and  so 
far  as  they  relate  to  the  person  and  feelings  of  the  bankrupt^  to 
him  (6). 

As  to  rigkU  arising  out  of  the  rdatiomfUp  of  marriage. 

Married  Incidentally  in  dealing  with  the  bankrupt's  realty,  and  else- 

Women's  Pro-  where,  these  rights,  as  affected  by  the  Married  Women's  Property 
1882.  -^^^t,  1882,  have  been  referred  to,  but  independently  of  that  or 

former  Acts  affecting  the  status  of  a  married  woman. 

Courts  of  equity  always  recognised  the  wife's  equity  to  a 
settlement  out  of  property  coming  to  the  husband,  in  right  of 
his  wife,  the  rule  being  that  the  Court  would  not  assist,  nor 
if  the  wife  dissented  would  it  allow  the  husband  to  recover  or 
receive  any  property  of  his  wife,  recoverable  only  in  the  Chan- 
cery Division  of  the  High  Court,  without  his  settling  a  due 
proportion  of  such  property  on  his  wife  and  children  (c). 

Courts  of  Bankruptcy  following  the  same  rule  would  order, 
upon  the  application  of  the  wife,  an  allowance  to  be  made  out 
of  the  income  of  her  property  vested  in  trustees  (cf),  and  even 
though  the  estate  were  for  the  wife's  life  only  («). 

Where  a  married  woman  is  living  apart  from  her  husband 
under  a  decree  for  judicial  separation,  or  a  protection  order 
under  the  provisions  of  the  stati^e  20  k  21  Vict  c.  85,  the 
husband  (and  consequently  his  trustee)  can  take  no  interest  in 
her  acquirements. 

The  new  Married  Women's  Property  Act  of  1882  is  of  tiie 
greatest  possible  importance  as  regards  the  relation  in  which 
the  estate  of  a  debtor  stands  to  the  property  of  the  wife,  either 
settled  to  her  separate  use,  or  made  separate  estate,  by  the 
effect  of  the  several  provisions  of  the  Act,  which  have  already 
been  referred  to  in  the  notes  under  prior  sections.  For  general 
purposes  as  to  the  status  of  married  women  coming  under  that 
Act,  see  Griffiths'  Married  Women's  Property  Acts,  to  which 
work  the  editor  is  indebted  for  some  references  already  made.  It 
may,  however,  be  taken  as  a  general  proposition  that  whatever 
estate  does  not  belong  to  a  married  woman  either  as  specifically 
settled  upon  her  by  a  settlement  otherwise  valid  imder  this 

(6)  Beckham  v.  Drake,  tupra,  (<Q  Ex  parte  Thomptan,  2  M.  & 

(c)  Murray  y.  EUbankf   10  Yea.  A  505. 

90;    and   see  cases   in  White  and  (e)    Wright   t«   UorUy^   11   Yea. 

Tudor's  L.  0.  in  Bq.,  vol.  L  17. 
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Act,  or  which  is  Tested  in  her  either  under  the  repealed  Act  I  44. 
or  the  Married  Women's  Property  Act  of  1882,  wiU  pass  to  the 
trustee  of  her  bankrupt  husband  (/).  The  19th  section  of  the 
Married  Women's  Property  Act,  1882,  is  of  sufficient  import- 
ance to  warrant  its  being  given  at  length.  "  Nothing  in  this 
Act  contained  shall  interfere  with  or  affect  any  settlement  or 
agreement  for  a  settlement  made  or  to  be  made,  whether  before 
or  after  marriage,  respecting  the  property  of  any  married 
woman,  or  shaU  interfere  with  or  render  inoperative  any  re- 
striction against  anticipation  at  present  attached  or  to  be  here- 
after attached  to  the  enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for  a  settlement,  will, 
or  other  instrument,  but  no  restriction  against  anticipation 
contained  in  any  settlement  or  agreement  for  a  settlement  of  a 
woman's  own  property  to  be  made  or  entered  into  by  herself 
shall  have  any  validity  against  debts  contracted  by  her  before 
marriage,  and  no  settlement  or  agreement  for  a  settlement  shall 
have  any  greater  force  or  validity  against  the  creditors  of  such 
woman  than  a  like  settlement  or  agreement  for  a  settlement 
made  or  entered  into  by  a  man  would  have  against  his  creditors." 
An  agreement  to  settle  after-acquired  property  of  his  wife  other 
than  separate  estate  is  not  affected  by  this  Act  (/*). 

Upon  the  bankruptcy  of  one   partner  the   trustee   of  the  Partnership 
debtor  becomes  tenant  in  common  of  the  partnership  effects  P^P^^^J- 
with  the  remaining  partner  or  partners  (g). 

When  an  act  of  bankruptcy  has  been  committed  by  one  of 
two  solvent  partners,  the  solvent  partner  is  capable  of  dis- 
posing of  the  partnership  property  (/»).  The  rights  of  a  trustee 
in  respect  to  the  estates  of  individuals  in  a  partnership  are  dealt 
with  under  Sects.  59,  112,  113. 


Fixtures, 

The  subject  of  fixtures  generally,  including  the   manifold  Rights  as  to 
questions  arising  as  to  the  rights  of  the  mortgagor,  lessee,  ^**"""' 


(/)  As  to  loans  by  wife  to  husband, 
Married  Women's  Property  Aot,  1883, 
8.  S.  InTostment  by  wife  of  hus- 
band's money,  and  the  principles 
•f  the  order  and  di^osition  cUuises 
of  the  Bankruptcy  Act,  are  made 
applicable  to  gifts  from  the  husband, 
iboogk  noi  a  trsder,  i6.,  ss.  10,  17. 

(/)  Re  SUmer's  Trust,  27  Sol.  J. 
600  ;  and  see  as  to  bills  accepted  by 


wife,  and  as  to  reputed  ownership. 
Ex  parte  King  y.  Lucas,  Lovering 
rtMwrrell,  W.  N.  1888,  p.  120. 

ijg)  See  Barker  ▼.  Goodwin,  11 
Yes.  83  ;  LevsU  t.  White,  8  L.  T. 
820. 

(h)  Fox  v.  Hanhwry,  2  Cowp.  445  ; 
Smith  T.  Orid,  1  East,  368  ;  Harvey 
y.  OrickeU,  6  M.  &  S.  336  ;  Wood- 
bridge  y.  Svnnn,  4  B.  &  Ad.  633. 
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I  44.  tenant,  or  occupant,  to  fixtures  as  against  the  mortgagee, 
lessor,  or  owner,  and  involving  the  rights  of  the  trustee  upon 
bankruptcy,  is  too  vast  to  permit  of  adequate  consideration  in 
this  manual,  and  reference  must  be  made  to  such  valuable 
treatises  as  Woodfall's  Law  of  Landlord  and  Tenant,  for  this 
purpose.  Generally  it  may  be  laid  down  that  where,  as 
between  mortgagor  and  mortgagee,  or  lessee  and  lessor,  or 
tenant  and  landlord,  fixtures  are  removable  as  by  the  contract 
in  the  particular  case,  or  from  their  nature  removable,  in  such 
and  the  like  cases  the  trustee  will  be  entitled  to  remove  them 
also,  but  subject  to  the  provisions  of  the  disclaimer.  Sect.  53 
of  this  Act,  and  see  notes  to  that  section. 

Fixtures  are  such  movable  articles  or  chattels  personal  as 
are  affixed  to  the  ground  or  soil,  either  directly  or  indirectly, 
by  being  attached  to  a  house  or  other  building. 

A  conveyance  of  a  house,  <fec.,  whether  absolutely  or  by  way 
of  mortgage,  will  comprise  all  ordinary  fixtures,  such  as  stoves, 
grates,  shelves,  locks,  dec.,  and  also  fixtures  erected  for  the 
purposes  of  trade.  And  tenants  for  a  term  of  years  may 
remove  articles  set  up  by  them  for  the  purposes  of  trade,  or  of 
ornament  or  domestic  convenience,  provided  they  remove  them 
before  the  expiration  of  the  tenancy  (t). 

As  to  agricultural  fixtures  and  compensation  for  tenant's 
improvements,  see  Agricultural  Holdings  Act,  1883  (46  &  47 
Vict.  c.  61).  The  section  of  this  Act  having  reference  to  fix- 
tures, is  Sect.  34,  which  enables  a  tenant  under  specified  cir- 
cumstances to  such  fixtures  as  he  affixes. 

As  to  the  landlord's  rights  and  liabilities  as  to  crops,  and  in 
respect  of  outgoing  and  incoming  tenant,  and  in  respect  of 
public-house  licence,  see  case  cited  below  {k). 

(ii.)  The  capacity  to  exercise  and  to  take  proceedings 
for  exercising  all  such  powers  in  or  over  or  in 
respect  of  property  as  might  have  been  exer- 
cised by  the  bankrupt  for  his  own  benefit  at  the 

(i)  Oullwick  T.  SwincUa,  L.  R.  8  re  Mofrith,  22  Ch.  D.  0.  A.  410. 
Eq.  249  :  Climie  t.  Wood,  L.  R.  8  {it)  Ab  to  mortgage  and  sale  of 

Ex.  257 ;  LongboUom  t.  Berry,  L  goodwill  of  bnsiness,  see  BeayUy  r. 

R.  5  Q.  B.  123 ;  Mecux  y.  Jaeobi,  Soaret,  22  Ch.  D.  660. 
L.  R.  7  H.  L.  G.  481  ;  44  L  J.  Ch.  {k)  Memuel  ▼.  Norton,  22  Ch.  D. 

481 ;   Lee  t.  Gaekdl,    1    Q.  B.    D.  C.  A  769 ;  ExparU  JSoyle^  46  L.  J. 

700 ;  Ex  parte  Stephens,  7  Ch.  D.  Bank.  85. 
127  ;  Ex  pa/rte  Sir  W,  Bart  Dyke 
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commencement  of  his  bankruptcy  or  before   his       §  44, 
discharge,  except   the  right  of  nomination  to   a 
vacant  ecclesiastical  benefice  ;  and, 

The  trustee  la  entitled  to  sell  the  bankrupt's  advowson  with  Adrowsona. 
the  right  of  next  presentation  (J)  to  the  benefice,  and  the  next 
presentation  may  be  disposed  of  independently  of  the  rest  of 
the  adyowson,  in  which  case  it  is  deemed  personal  property  (m). 
But  the  right  of  nomination  or  presentation  to  a  vacant  ecclesi- 
astical benefice  will  remain  in  the  debtor,  notwithstanding  his 
bankruptcy  (n). 

As  to  the  sequestration  of  an  ecclesiastical  benefice,  see 
Sect  52. 

Powers  of  sale  contained  in  the  mortgages  to  the  bankrupt  Powers  in 
may  also   be  exercised  by   the  trustee ;  but  subject  to   the  ™<*'^««®»- 
mortgagor's  rights  and  the  rights  of  his  assignees  of  the  equity. 

As  to  powers  of  attorney  given  either  for  value  or  without  Powers  of 
value,  and  made  irrevocable,  and  whether  also  made  for  a  fixed  ***o"*®y* 
time  or  absolutely  in  the  event  of  the  bankruptcy  of  the  donor 
of  the  power,  see  the  enactments  in  Sects.  8  <k  9  of  the  Con- 
veyancing Act,  1882  (o). 

By  the  Conveyancing  Act,  1881  (p),  the  donee  of  a  power  of 
attorney  can  execute  the  same  in  his  own  name,  and  a  payment 
made  or  act  done  under  a  power  of  attorney  in  good  faith  by  a 
person  who  at  the  time  is  ignorant  of  the  previous  bankruptcy 
of  the  donor,  or  of  the  revocation  of  the  power,  is  as  regards  that 
person  to  be  valid,  but  the  remedy  of  any  person  interested  in 
money  so  paid  is  preserved  as  against  the  payee.  And  whether 
the  power  is  coupled  with  an  interest  or  not,  the  person  to 
whom  it  is  given  may  by  deed  release  or  contract  not  to  exer- 
cise the  power  {q\  or  he  may  disclaim,  and  whether  the  power  is 
created  by  instruments  coming  into  operation  either  before  or 
since  the  commencement  of  the  Act  (g),  and  such  power  may 
also  be  disclaimed  by  deed  (r). 

(0  AliUm  T.  Atlay,  7  Adol.  &  E.  28  &  29  Vict.  c.  122,  ss.  2,  5,  9. 

289.  (o)  45  k  46  Vict.  c.  39,  s.  8,  subs. 

(m)  See  WiUiama'  Beal  Prop.  13  1  &  2  ;  and  s.  9,  sub-s.  1  &  2. 

ed.,  p.  846.  ( j>)  44  &  45  Viet.  c.  45,  s.  47. 

(n)  And  see  £x  parte  Meymont,  {q)  lb,,  s.  52. 

1    Atk.    200  ;    Fox   t.    Bithop   of  (r)  46  k  46  Vict.  c.  39,  s.  6. 
Chester,  6  Bing.   1  ;  31  Bliz.  c.  6  ; 

V 
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§  44,  (iii.)  All  goods  being,   at  the  commencement  of  the 

bankruptcy,  in  the  possession,  order  or  disposition 
of  the  bankrupt,  in  his  trade  or  business,  by  the 
consent  and  permission  of  the  true  owner,  under 
such  circumstances  that  he  is  the  reputed  owner 
thereof ;  provided  that  things  in  action  other  than 
debts  due  or  growing  due  to  the  bankrupt  in  the 
course  of  his  trade  or  business,  shall  not  be 
deemed  goods  within  the  meaning  of  this  section. 

A  provision  to  some  extent  similar  to  the  present  has  foimd 
a  place  in  successive  Bankruptcy  Acts,  and  even  so  far  back 
as  21  Jao.  I.  c.  19,  which  was  passed  in  the  year  1623,  but 
the  original  enactment  has  from  time  to  time  been  somewhat 
modified.  It  found  also  a  place  in  6  Geo.  lY.  c.  16,  s.  72. 
And  again  in  the  1849  Act,  Sect.  125,  but  under  that  Act  the 
Court  only  could  order  a  sale  of  the  goods,  and  they  did  not 
at  once  vest  in  the  assignee  without  such  order. 
1869  Act,  The  Act  of  1869,  Sect.  15,  restored  the  older  law,  and  vested 

"*  ^^'  all  such  goods  and  chattels  in  the  trustee,  without  any  order  of 

the  Court. 

The  Sub-sect,  of  that  Act  was  as  follows  : — **  All  goods  and 

chattels  being  at  the  commencement  of  the  bankruptcy  in  the 

possession,  order,  or  disposition  of  the  bankrupt  being  a  trader 

by  the  consent  and  permission  of  the  true  owner  of  which 

goods  and  chatteU  the  bankrupt  is  reputed  owner,  or  of  which 

he  has  taken  upon  himself  the  sale  or  disposition  as  owner ; 

provided  that  things  in  action  other  than  debts  due  to  him  (a) 

in  the  course  of  his  trade  or  business,  shall  not  be  deemed 

goods  and  chattels  within  the  meaning  of  this  clause." 

Changw  in  the      Upon  a  comparison  of  the  old  and  new  clause,  it  will  be 

l&v*  found  changes,   with  some   exceptions  perhaps  not  of  great 

moment,  have  been  made.     The  word   "chattels"  has  been 

omitted,  as  only  tending  to  confound  with  the  term  "  goods  " 

certain  chattels,  such  as  chattels  real,  which  are  not  within  the 

nebtB  growing  clause ;  and  as  to  "  debts,"  the  words  ^  growing  due "  bring 

^^*-  within  its  scope  such  debts  as  are  actually  incurred,  though 

perhaps  not  presently  payable. 

As  the  bill  was  originally  framed,  it  was  proposed,  with  these 
slight  changes,  practically  to  re-enact  the  clause  as  it  stood  in 

(<i)  In  this  Act,  **  debts  due  or  growing  due.*' 
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Sect  15  of  the  1869  Act.    But  the  use  of  the  word  "trader"       I  44. 
in  that  clause,  as  well  as  the  somewhat  confusing  language  Muatbein 
describing  "reputation  of  ownership/'  appear  to  haye  been  found  trade  or  busi- 
to  be  inconyenient ;  at  all  eyents  unnecessary  as  regards  the  use  ^^^^ 
of  the  expression  "  being  a  trader/'  seeing  that  the  distinction 
between  non-trader  and  trader,  for  all  other  purposes  under 
this  Act,  was  about  to  cease*     But^  at  the  same  time,  the  re- 
puted ownership  clause  is  one  strictly  applicable  to  "  trade  or 
business,"  and  cannot  apply  to  priyate  transactions ;  its  yery 
birth  as  a  doctrine,  pressing  at  times  with  seyerity  upon  the 
true  owners  of  goods  who  permit  them  to  remain  in  the  bank- 
rupt's reputed  ownership,  haying  been  founded  and  based  upon 
the  deceit  which  such  reputation  enabled  a  trader  to  carry  out 
in  obtaining  credit  in  his  trade.     So  this  section,  whilst  it  AIm  trade 
ayoids  the  use  of  the  word  "  trader,"  still  requires  that  there  8*^*^  *^ 
should  be  a  "  trade  or  business  "  as  a  tine  qud  non  ere  the  clause 
has  any  application ;  and,  moreoyer,  it  would  seem  that  the 
goods  must  now  be  goods  in  the  bankrupt's  trade  or  business 
strictly,  as  well  as  trade  debts  (oa). 

In  commenting  upon  similar  words  in  an  Irish  Bankruptcy 
Act  (6),  Lord  Redesdale  said,  "  that  the  clause  refers  to  chattels 
in  the  possession  of  the  bankrupt  in  his  order  and  disposition, 
with  the  consent  of  the  true  owner,  that  means  where  the  pos- 
session, order,  and  disposition  is  in  a  person  who  is  not  the  true 
owner,  to  whom  they  do  not  properly  belong,  and  who  ought 
not  to  haye  them,  but  whom  the  owner  permits  unconscienti- 
ously,  as  the  Act  supposes,  to  haye  such  order  and  disposition. 
The  object  was  io  preyent  deceit  by  a  trader  from  the  yisible 
possession  of  a  property  to  which  he  was  not  entitled.  But  in 
the  construction  of  the  Act  the  nature  of  the  possession  has 
always  been  considered,  and  the  words  haye  been  construed  to 
mean  possession  of  the  goods  of  another,  with  the  consent  of 
the  true  owner."  And  this  exposition  of  the  law  has  been 
uniyersally  approyed  in  subsequent  cases  (c).  And  in  a  more  £x  parte 
recent  case  (d).  Lord  Selbome  said  :  "  There  are  cases  in  which  W<uHm  re 
the  Courts  haye  shown  a  decided  inclination  to  reduce  within 
limits  more  consistent  with  a  sound  and  reasonable  yiew  of  the 
doctrine,  some  of  the  dicta  or  yiews  which  are  to  be  found  in 

(on)  Ex  paHe  Loverkiff  re  MurreUj  (c)  See  Parke,  B.,  in  Simmont  y. 

24  Ch.  D.  C.  A.   81 ;  W.  N.  1883,       Sdvfardi,  16  M.  k  W.  838. 
p.  120.  (d)  Exparie  WcUkim  rt  Couston^ 

(6)  /oy  T.    Compbdl,   1   Sck.   ft      L.  R.  8  Ch.  520. 
htiSroj,  889* 

u  2 
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§  JA,  some  of  the  earlier  cases.  I  should  not,  indeed,  like  to  commit 
myself  to  the  strong  language  of  Sir  Frederick  Pollock  in  the 
case  of  Frismall  v.  Lovegrove,  in  which  he  said  that  the  old 
doctrine  of  reputed  ownership  was  completely  out  of  fashion, 
and  had  been  so  for  at  least  forty  years.  It  would  be  more  in 
accordance  with  my  opinion  to  say  that  the  doctrine  of  reputed 
ownership  has  been  the  same  from  first  to  last,  but  that  the 
Courts  have  of  late  years  looked  more  narrowly  and  closely  to 
the  real  value  and  weight  of  the  circumstances,  which  tend  on 
the  one  hand  to  confirm,  and  on  the  other  hand  to  exclude,  the 
reputation  of  ownership.  In  so  doing,  they  seem'to  me  not  to 
be  going  against  the  policy  of  the  statute,  but  merely  to  be 
carrying  it  into  effect  in  accordance  with  sound  principle." 

Although  the  doctrine  was  strictly  applicable  to  traders, 
prior  to  1861  the  effect  of  the  Bankruptcy  Act  of  1861  was  to 
bring  non-traders  within  the  operation  of  a  similar  provision. 
But,  as  we  have  seen,  the  Act  of  1869  strictly  limited  its  opera- 
tion to  the  case  of  traders.  But  in  order  that  the  doctrine  of 
reputed  ownership  should  become  applicable,  it  was,  however, 
held  that  it  was  not  essential  that  the  debtor  should  have 
actually  been  adjudicated  bankrupt  as  a  trader.  All  that  was 
necessary  was  that  he  should  in  fact  have  been  a  trader  (e). 

Bills  of  Sale, 

How  the  title  Under  the  Act  of  1849,  although  the  goods  in  the  bankrupt's 
reputed  ownership  belonged  to  the  assignee  when  he  was  ap- 
pointed, yet  he  could  only  exercise  his  rights  by  obtaining  the 
order  of  the  Court  to  sell  them  for  the  benefit  of  the  creditors, 
for  the  bankrupt's  property  in  them  was  only  divested  upon 
such  order  being  made ;  but  when  such  order  was  made,  it 
related  back  to  the  time  of  the  act  of  bankruptcy  in  the  same 
way  as  the  title  of  the  assignees  formerly  did  by  the  general 
assignment. 

Under  the  1869  Act,  by  virtue  of  the  doctrine  of  relation 
back  of  the  trustee's  title  to  the  commencement  of  the  bank- 
ruptcy, and  the  vesting  in  him  of  all  the  bankrupt's  estate, 
which  included,  under  Sect.  15,  all  such  goods  and  chattels  as 
were  then  in  his  order  and  disposition,  the  trustee  could  claim 
and  exercise  all  rights  as  owner  of  the  property  in  the  bank- 
rupt's order  and  disposition,  without  any  order  of  the  Court,  if 
and  when  he  thought  fit  to  take  the  risk ;  but  in  practice  it 

(e)  ReveU  v.  Blake,  L.  R.  7  C.  P.       533 ;  42  L.  J.  C.  P.  165. 
300  ;  and  on  appeal,  L  B.  8  C.  P. 
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was  more  frequentlj  deemed  proper  to  seek  the  assistance  of  §  44. 
the  Court,  so  as  to  have  a  declaration  of  the  title  of  the  trustee 
«s  against  the  true  owner.  Probably  the  same  course  will  be 
followed  under  the  present  Act,  necessarily  it  being  always  a 
question  of  some  nicety  what,  under  the  particular  circum- 
stances of  each  case,  will  amount  to  such  reputation  of  owner- 
ship in  the  debtor,  with  the  consent  of  the  true  owner,  so  as  to 
vest  the  goods  in  the  trustee. 

The  doctrine  must  also  be  distinguished  from  the  doctrine  of  Bills  of  Sale 
"  apparent  ownership  *'  under  successive  Bills  of  Sale  Acts.  ^^^  ^®^*" 
When  the  Bills  of  Sale  Act,  1854  (17  &  18  Vict.  c.  36),  was  in 
force,  it  was  held  that  its  provisions,  requiring  registration  of 
bills  of  sale  of  personal  chattels,  did  not  give  such  bills  of  sale 
as  were  duly  registered  under  it  any  greater  validity  as  against 
the  assignees  in  bankruptcy  or  insolvency  than  bills  of  sale 
had,  previous  to  the  passing  of  the  Act,  in  cases  where  the 
goods  were  left  in  the  order  and  disposition  of  the  grantor  (/). 
Consequently  as  to  a  very  large  number  of  such  securities,  other- 
wise valid,  and  notwithstanding  the  possession  of  the  grantor  was 
consistent  with  the  deed,  and  made  notorious  by  the  registra- 
tion, the  goods  passed  to  the  trustee  if  there  was  not  a  formal 
assumption  or  possession  of  them  at  the  time  of  the  commence- 
ment of  the  bankruptcy  on  the  part  of  the  true  owner. 

The  Bills  of  Sale  Act  of  1878  (^)  in  effect  withdrew  from  the  Bills  of  Sale 
operation  of  the  reputed  ownership  clause  of  the  Bankruptcy  '^^»  ^®^^* 
Act  of  1869  all  chattels  comprised  in  a  bill  of  sale  which  had 
been  and  continued  to  be  duly  registered  under  the  principal 
Act ;  thenceforth,  the  order  and  disposition  clause  practically 
ceased  to  affect  goods  comprised  in  registered  bills,  notwith- 
standing when  the  bankruptcy  commenced,  they  were  then  in  the 
possession  of  the  bankrupt  with  the  consent  of  the  true  owner. 

The  Bills  of  Sale  Act,  1882  (Sect.  15),  has  now  in  its  turn  Bills  of  Sale 
repealed  the  repealing  section  (20)  of  the  1878  Act,  as  from  ^^  ^^^2- 
the  commencement  of  the  Act  of  1882  (1  November,  1882),  as 
regards  every  bill  of  sale  given  by  way  of  security,  except  such  aa 
were  duly  registered  before  the  commencement  of  the  Act  (h). 
The  effect  of  this  last  enactment  is  once  more,  therefore,  to  bring 

(/)  Stansfidd  r.  Cuhitt,  2  De  O.  Cfiapple,  23  Ch.   D.  409  ;  £x  parte 

&J.  222.  Cotton,   11   Q.    B.    D.    801;    8w\ft 

iff)  S.  20.  ▼.  Pannell,  23  Ch.  D.  210,  48  L.  T. 

{hi  See  infra,  "  Bills  of  Sale.'*  as  351 ;  Suiir  v.   Cookson,  48  L.   T. 

to    the   application  of    the  Act  of  877. 
1882  ;  and  sec  Ex  parte  Iwrd  re 
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144. 


What  are 
goods,  &c 


Exelades 


within  the  Act  of  1869  and  the  ruling  ofStam/idd  r.  Cvhitt{{),  all 
bills  of  Bale  within  the  scope  of  the  Act  of  1882,  and  also  to  leaTe 
the  operation  of  this  section  and  clause  under  the  present  Act, 
untouched,  so  that  all  such  goods  as  are  comprised  in  a  bill  of 
sale,  which  having  been  duly  registered  according  to  the  require- 
ments of  the  Bills  of  Sale  Act,  1882,  would  otherwise  give  an  abso- 
lute right  to  the  possession  to  the  grantee,  will,  under  this  section 
and  clause  (at  all  events  as  to  such  bills  of  sale  as  are  executed 
after  this  Act  comes  into  force),  if  such  goods  are  at  the  time  of 
the  commencement  of  the  bankruptcy  in  the  possession,  order,  or 
disposition  of  the  bankrupt  in  his  trade  w  bunness  be  deemed  to 
have  been  in  such  possession  of  the  bankrupt  with  and  by  the  con- 
sent of  the  true  owner  the  grantee,  unless  prior  to  such  commence- 
ment of  the  bankruptcy  (iE;)  the  grantee  hasdetermined  such  posses- 
sion, by  himself  (or  by  his  agents)  assuming  possession  of  the 
goods  consistently  with  the  terms  of  his  security  (Z).  But  on 
the  other  hand,  following  the  decision  of  Ex  parte  Arnold^  re 
Wright  (i»),  and  similar  authorities  as  still  law,  having  regard 
to  the  protection  afforded  by  Sect.  49  of  this  Act,  the  general 
rights  of  the  trustee  will  remain  subject  to  the  right  of  the  grantee 
to  take  possession  if  prior  to  the  date  of  the  receiving  order,  and 
without  knowledge  of  an  act  of  bankruptcy  committed  by  the 
debtor  before  such  possession  and  available  against  him. 

Ooods  and  chattels. 

The  word  now  used  is  **  goods,"  and  not  '*  goods  and 
chattels  "  as  in  the  Act  of  1869.  Goods ;  that  is,  chattels  of  a 
personal  nature  strictly.  For  chattels  real  were  never  deemed 
to  be  included  within  the  operation  of  the  clause,  as  for  instance, 
leaseholds  or  a  mortgage  debt,  or  heirlooms  (»).  Neither 
would  the  term  include  fixtures  such  as  are  ordinarily  affixed 
to  the  freehold  for  the  convenience  of  the  occupier  (o),  or  fixed 


(t)  /Supra.  The  Act  of  1869  Ikas  in 
its  tarn  been  repealed,  except  ai  to 
pending  proceedings,  aee  post, 

{k)  Which  will  now  be  either  when 
he  commits  the  act  of  bankinptcy 
apon  which  the  order  is  made,  or  if 
more  acts  than  one,  the  earliest  act 
of  bankmptqr  within  three  months 
prior  to  the  presentation  of  the  peti- 
tion ;  see  B.  48. 

(0  See  Badger  t.  Shaw^  2  Ell.  k 
BIl.  472 ;  ChM^  t.  Bverard,  2  E.  k 
Colt.  1  ;  ShrubnU  t.  Suiaaiu,  16  C. 


B.  (N.  &)  452  ;  ExparU  Staner,  83 
L.  T.  244 ;  and  as  to  a  serranVs  poa- 
seeaion,  Jaekmm  t.  /rotn,  2  Gamp. 
48  ;  Hoggaird  v.  Jfodbsiuw,  25  Bear. 
498. 

(m)  8  Ch.  B.  70  ;  and  see  ti0v. 

(»)  Stephens  t.  Sote,  cited  1  Atk. 
157  ;  1  Yes.  Sen.  852  ;  Roe  t.  Oal- 
lien,  2  T.  K.  188 ;  Shaftesbury  t. 
Itussell,  1  B.  fc  0.  666. 

(o)  ffom  T.  Baher,  9  Bast,  215 ; 
and  see  2  Sm.  L.  Ca.  205,  7th  ed., 
and    cases   there   cited ;    Ex  parte 
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machinety  (p).    But  machinery  which  is  not  affixed  to  the  firee-       I  44. 

hold  will  be  deemed  goods  (q).     The  words  goods  and  chattels  ^nd  chatet  in 

were  held  formerly  to  include  "  choses  in  action^"  but  the  Act  acHon, 

of  1869  excluded  things  in  action  other  than  debts  c^tie,  and 

this  Act  expressly  excludes  from  the  operation  of  the  clause 

"things    in  action  other    than  debts  dtu  or  growing  due" 

The  question  has,  however,  arisen  as  to  what  "choses  in  action"  Inolades  debtii 

were  to  be  deemed  "  debts  due."    So  it  was  decided  that  the  lH"^  ^^'^ 

expression   "debts  due"  was  not   to  be  confined  to  debts 

presently  payable,  but  on  the  other  hand  the  term  did  not 

include  debts  which  were  only  contingent  at  the  commencement 

of  the  bankruptcy,  as,  for  instance,  sums  retained  by  bankers 

against  acceptances,  and  for  which  they  had  given  marginal 

notes,  which  were  not  "debts  due"  to  the  bankrupt  in  the 

course  of  his  business,  and  this  was  so  decided  mainly  upon  the 

ground  that  the  sums  so  retained  were  not  simis  certain  to  be 

paid  by  the  bank  to  the  bankrupt  in  all  events,  but  were  only 

contingent  claims  (r).     And  the  word  "  debts  "  is  restricted  to 

only  such  debts  as  arise  out  of  the  particular  as  distinguished 

from  the  general  trading  of  the  bankrupt  («). 

The  words  of  the  {uresent  section  "  or  growing  due,"  tend  to 
make  more  clear  the  nature  of  such  debts,  and  is  in  accordance 
with  the  case  cited. 

Shares  in  a  public  company  are  not  "things  in  action"  within  Shares  in 

the  exception,  and,  therefore,  will  pass  to  the  trustee  as  within  V^^^^ 

*  *  company. 

the  reputed  ownership  of  the  bankrupt,  if  standing  in  the 
name  of  the  bankrupt  (t);  but  it  is  otherwise  as  to  a  mere 
equitable  interest  in  shares,  for  such  an  interest  is  then  a  chose 
in  action  («). 

A  policy  of  insurance  is  a  chose  in  action,  and,  therefore.  Policy  of 
within  the  exception  (a).  inwirance. 


Barda/y,  5  De  G.  M.  &  G.  408 ;  and 
Liiieoln  Waggon  and  Enffine  Co,  r, 
Mwnfwd,  41  L.  T.  655,  Ex. 

(j»)  Ex  parte  WUion  re  BuUer^ 
w»rth,  4  D«a.  ft  0.  l^;  Ex  parU 
Spicer,  2  Bea.  335. 

{q)  WkUmore  t.  Empt<m,  28  BeaT. 
818  ;  and  seo  also  Ex  parte  Butcher 
re  Mellor,  18  Ch.  D.  465  ;  and  Ex 
parte  WQloiughhyjyEreAy{Bar<meu), 
or  Sheen,  re  Thomat,  44  L.  T.  781. 

(r)  Ex  parte  Kemp  re  FatHnedge^ 
L.  R.  0  Gh.  383  ;  48  L.  J.  Bank.  50. 


(«)  Ex  parte  Rentburg  re  Pryoe^ 
4  Ch.  D.  685.  Aa  to  assignment  of  a 
ehote  tn  action^  see  Palmer  t.  Loehe, 
18  Ch.  D.  881 ;  51  L.  J.  Ch.  124. 

(0  Ex  parte  Union  Bank  of  Man- 
eheeter  re  Jaekaon,  L.  B.  12  Eq. 
854 ;  40  L.  J.  Bank.  57. 

(tt)  Ex  parte  Barry  re  Pox,  L.  R. 
17  Bq.  113 ;  43  L.  J.  Bank.  18 ; 
Oreai  Eastern  Railtoay  Co,  t.  Turner, 
L.  R.  8  Ch.  149  ;  42  L.  J.  Ch.  88. 

(a)  Ex  parte  ihbetson  re  Moore,  8 
Ch.  D.  519. 
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§  44.  Trust  property  will  not,  as  a  general  rule,  be  held  to  be  in 

TruBt  property.  ^^^  order  and  disposition  of  the  bankrupt  with  the  consent  of 
the  true  owner,  unless  the  trust  be  created  for  the  express 
purpose  of  concealing  the  beneficial  owner,  or  is  not  created 
band  fide.  And  a  cestui  que  trust  may  so  act  as  to  render  the 
possession  of  a  bankrupt  trustee  the  possession  of  a  reputed 
owner  (6).  And  if  the  trust  has  been  accomplished  or  dis- 
charged, the  doctrine  will  apply  (c).  And  so  where  a  trust 
may  be  implied,  from  the  relationship  of  the  parties,  it  wiU 
come  within  the  exception,  as  in  the  case  where  an  agent  is  in 
possession  of  goods  qud  trustee  for  his  principal,  an  implied 
trust  arises  so  to  prevent  Jiis  possession  being  deemed  a  reputed 
ownership  (d).  And  where  a  husband,  in  consideration  of  an 
advance  out  of  the  separate  estate  of  his  wife,  assigned  to 
trustees  furniture  for  the  use  and  benefit  of  his  wife,  and  they 
both  remained  in  possession,  the  assignment  not  having  been 
registered  as  a  bill  of  sale,  the  furniture  was  held  to  have  b^n 
in  the  husband's  order  and  disposition  («). 
Goods  of  Goods   and  chattels  in  the  hands  of  an  executor  are  also 

executors,  &c.  within  the  exemption,  as  in  the  case  of  trust  property  (/);  but 
an  executor  de  son  tort  may,  by  being  allowed  for  a  long  time 
to  retain  possession  of  the  assets  and  to  use  them  as  his  own, 
come  within  the  doctrine  (g). 

Goods  or  chattels  which  are  placed  by  the  owner  in  the 
hands  of  any  other  person  for  a  specific  purpose  will  not,  as  a 
general  rule,  be  deemed  to  be  in  the  reputed  ownership  of  the 
latter  {k). 

Commencement  of  the  bankruptcy, 

"  The  bankruptcy  of  a  debtor,  whether  the  same  takes  place 
on  the  debtor's  own  petition  or  upon  that  of  a  creditor  or  credi- 
tors, shall  be  deemed  to  have  relation  back  to,  and  to  commence 


Goods 
deposited. 


What  is  com- 
mencement. 


(6)  Ex  parte  Moore,  2  M.  D.  &  D. 
eiQ;  Ex  parte  Grainger,  24  L.  T. 
334. 

(c)  Kitchin  t.  Jbbetson,  L.  R.  17 
Eq.  46  ;  43  L.  J.  Ch.  52  ;  Fox  t. 
Fisher,  3  B.  &  Aid.  135  ;  Re  Tfumat, 
3  M.  D.  &  D.  40  ;  Ex  parU  AndrewM 
re  FeU*,  L.  R.  4  Ch.  D.  509  ;  46 
L.  J.  Bank.  23. 

(d)  Ex  parte  Cooke  re  Strackan,  4 
€h.  D.  123  ;  46  L.  J.  Bank.  52 ;  and 
Ifarria  v.  Truman,  7  Q.  B.  D.  841  ; 
and  on  appeal,  9  Q.  B.  D.  264. 


(e)  Athum  ▼.  Blaekskaw,  L.  R.  9 
Eq.  510  ;  39  L.  J.  Ch.  205. 

(/)  Viner  t.  Caddl,  3  Esp.  88 ; 
Ex  pane  EUie,  1  Atk.  101. 

ig)  Fox  y.  Fisher,  8  B.  &  Aid. 
135. 

{h)  Moore  t.  Barthcrp,  1  B.  &  C. 
5  ;  Toovey  ▼.  Milne,  2  B.  fc  A.  683 ; 
Edwards  y.  Glyn,  5  Jar.  N.  S.  1397 ; 
and  see  £x  parte  Banner  re  Tappen- 
beck,  2  Ch.  D.  278  ;  45  L.  J.  Bank. 
73  ;  and  Ex  parte  NevnU  re  Garrud^ 
infra. 
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at  the  time  of  the  act  of  bankruptcy  being  committed,  on  which        |  44. 
a  receiving  order  is  made  against  him  or,  if  the  bankrupt  is  ' 

proved  to  have  committed  more  acts  of  bankruptcy  than  one,  to 
have  relation  back  to,  and  to  conmience  at,  the  time  of  the 
first  of  the  acts  of  bankruptcy  proved  to  have  been  committed 
by  the  bankrupt  within  three  months  next  preceding  the  date 
of  the  presentation  of  the  bankruptcy  petition ;  but  no  bank- 
ruptcy petition,  receiving  order,  or  adjudication,  shall  be 
rendered  invalid  by  reason  of  any  act  of  bankruptcy  anterior 
to  the  debt  of  the  petitioning  creditor  "  (t). 

It  would  seem  that  under  the  1869  Act  (and  in  this  respect  Upon  whom 
there  would  appear  to  be  no  change  made),  where  the  trustee's  ^^^  *®'* 
title  depended  upon  its  relation  back  to  some  act  of  bankruptcy 
earlier  than  that  upon  which  adjudication  was  made,  the 
trustee  had  the  onus  cast  upon  him  of  proving  the  commission 
of  such  act  of  bankruptcy  relied  upon  as  against  the  true 
ow^er  of  the  goods  before  he  could  claim  them,  and  in  such  a 
case  it  was  then  open  to  the  owner  of  the  goods  to  dispute  the 
commission  of  such  act  of  bankruptcy  {k) ;  but  if  the  trustee 
relied  upon  the  act  of  bankruptcy  upon  which  the  adjudication 
took  place,  the  owner  of  the  goods  was  bound  by  such  adjudi- 
cation as  between  himself  and  the  trustee,  although  he  was  at 
liberty  to  appeal  from  the  order  {I),  The  title  of  the  trustee, 
under  the  present  Act,  will  relate  back  in  like  manner  under 
the  debtor's  petition  as  it  does  under  a  creditor's  petition  in 
this  respect. 

Where  the  goods  came  into  the  possession  of  the  bankrupt  FosseBeion 
after  the  date  of  his  bankruptcy  (t.e.,  actual  bankruptcy)  they  ^^^^  ^'^^" 
were  held  not  to  be  in  his  order  and  disposition  (m).  Where  a 
bill  of  sale  holder  takes  possession  after  the  seizure  under 
an  execution  which,  as  an  act  of  bankruptcy  is  afterwards 
declared  void  as  against  the  trustee,  but  such  possession  by 
the  bill  of  sale  holder  was  prior  to  the  petition,  notwithstanding 
the  doctrine  of  relation  back,  the  title  of  such  bill  of  sale  holder 
will  prevail  against  the  trustee  (n). 

(i)  S.  43,  and  see  notes.  {I)  As  to  who  is  a  person  aggrieved, 

ije)  Ex  parte  Learoyd  re  Foulda,  see  Ex  parte  Sidebotham  re  Side' 

10  Gh.   D.   3  ;  48  L.  J.  Bank.  17  ;  bolham,  14  Ch.   Dir.   468  ;  49  L.  J. 

see  as  to  onas  when  protection  ^as  Bank.  41. 

claimed  as  against  prior  act  of  bank-  (m)  Lifon  v.  Weldon,  2  Bing.  384. 

ruptcj,  Ex  parte  Cartwrigkt  re  Jot;,  (»)  £x  parte  Blaibcry  re  Toomer, 

44  L.  T.  883,  C.  A.  23  Ch.  D.  264  ;  62  L.  J.  Ch.  461. 
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Posieuum^  order^  dt^potiUan. 

Firstly,  there  must  be  the  possession,  order,  or  disposition 
of  the  bankrupt.  Secondly,  reputed  ownership.  Thirdly,  the 
consent  and  permission  of  the  true  owner.  Taking  these  seyeral 
elements  in  their  order,  there  must  be — 

(1.)  "  Possession,  order,  or  disposition  "of  the  reputed  owner, 
viz.,  the  bankrupt,  such  possession  in  &ct  arising  fix>m  such 
circumstances  as  would  lead  to  a  fair  and  reasonable  inference 
amongst  persons  likely  to  have  dealings  with  the  bankxnpt 
that  he  is  in  fact  the  owner. 

Actual  possession  on  the  part  of  the  bankrupt  is  not  neces- 
sary, as  for  instance  when  the  goods  were  in  the  hands  of  a 
servant  or  carrier  for  the  bankrupt  (o).  So  they  may  be  in 
the  hands  of  a  third  party  to  whom  they  have  been  lent  by  tiie 
bankrupt  (p).  Possession  of  a  mortgagee,  pawnee,  or  bailee 
having  a  lien,  and  who  in  respect  of  such  lien  is  regarded  as 
the  true  owner  (q)  is  sufficient  to  exclude  the  reputed  owner- 
ship of  the  mortgagor,  pawnor,  or  bailor  (r) ;  such  possession 
will  not  avail  the  mortgagee,  however,  if  the  assignment  to  him 
was  in  itself  an  act  of  bankruptcy  («).  Even  where  the  posses- 
sion of  the  mortgagor  is  consistent  with  the  terms  of  the  deed,  if 
the  mortgagee  allows  the  mortgagor  to  retain  possession  of  the 
mortgaged  chattels,  and  to  use  them  as  his  own,  they  will  be 
deemed  to  be  in  his  reputed  ownership  (e).  Building  materials 
forfeited  by  a  builder  to  the  landowner  under  a  proviso  for 
re-entry  and  forfeiture  for  default,  are  not  within  the  doctrine 
if  upon  land  belonging  to  the  employer,  inasmuch  as  the  right 
does  not  amount  to  a  security  for  a  debt,  but  to  a  mere  license 
to  seize  (u).  The  doctrine  of  reputed  ownership  will  apply 
where  the  relationship  of  principal  and  factor  is  established 


(o)  Jaekaon  t.  Irvm,  2  Camp.  48 ; 
JTervey  t.  Liddiard,  I  Stark.  128 ; 
Ex  parte  BoUand  re  OeUehotiie,  24 
L.  T.  886. 

( p)  ffirtmsby  T.  MiUer,  1  El.  & 
B.  192. 

{q)  RyaU  t.  BowUt,  1  Vea.  Sen. 
848  ;  1  Atk.  165. 

(r)  Greening  r.  Clark,  4  B.  &  C. 
die  ;  ExparU  Arbotdn,  De  G.  869 ; 
Ex  parte  Taylor,  Mont.  240 ;  Lin- 
coln  Waggon   and  Engine  Co,   t. 


Mumford,  41  L.  T.  666. 

(«)  Ex  parU  MarahaU,  ])•  G. 
278. 

(0  Bonuby  t.  MiUer,  1  El.  fc  SL 
192 ;  Spackman  t.  MiUer,  12  C.  B. 
N.  S.  669  ;  see  aiaoAehton  t.  Black- 
thaw,  L.  R.  9  Eq.  610. 

(tt)  Ex  parte  NewiU  re  Oarrud^ 
16  Oh.  D.  622  ;  51  L.  J.  881  ;  and 
■ee  Reevee  v.  Barlow,  W.  N.  1883, 
112  ;  11  Q.  R  D.  610. 
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between  the  parties,  unless  the  fact  is  notorious,  then  the 
doctrine  will  not  apply  (;r).  Neither  will  it  apply  where  the 
possession  is  bond  fide,  or  for  a  specific  purpose  (y). 

Goods  which  are  in  the  joint  possession  of  a  bankrupt  and  his 
partner  are  notin  the  bankrupt's  reputed  ownership,  evenalthough 
one  of  the  persons  is  an  infant  (g\  for  the  bankrupt's  possession, 
it  would  seem,  must  be  a  sole  possession  as  reputed  owner  (a) ; 
but  to  exclude  the  doctrine  by  joint  possession,  it  must  be 
such  joint  possession  as  is  patent  to  the  world  (6).  Goods  in 
custodid  legisj  at  the  time  the  act  of  bankruptcy  is  committed 
are  not  in  the  possession,  order,  and  disposition  of  the  bank- 
rupt, as  for  instance,  when  seized  either  for  rent  (c),  or  where 
rightfully  seized  by  the  sheriff  under  an  execution  issued  by 
a  creditor  (d),  or  where  in  a  Chancery  suit  a  receiver  has  been 
appointed  (e) ;  and  the  seizure  must  not  have  ■  been  either 
wrongful,  iUegal,  or  formal  for  the  purpose  of  excluding  the 
operation  of  the  clause  (/). 


144. 


be  rebatted. 


Reputation  of  ownership, 

(2.)  There  must  be  the  reputed  ownership  of  the  bankrupt.  Reputed 
Although  the  bankrupt  may  be  in  the  actual  possession  of  the  f ^^^P^\P  f^^r 
goods,  yet  the  presumption  of  ownership  arising  from  such 
possession  may  be  rebutted  in  yarious  ways. 

If  goods  have  been  appropriated  and  set  apart  by  the  bank- 
rupt for  the  true  owner,  or  where  they  are  in  the  bankrupt's 
custody  under  circumstances  which  would  make  it  apparent 
that  tiie  goods  do  not  belong  to  the  bankrupt,  or  where  such 
circumstances  show  that  the  true  owner  does  not  consent  to 
the  bankrupt's  disposition  of  them  as  owner,  the  title  of  the 
true  owner  will  prevail.     So  where  goods  were  purchased  from 


(x)  Sx parte  Buds  re  Fawcutt  8  Cb. 
B.  795. 

(y)  CoUiM  T.  Farhet,  8  T.  R. 
316. 

(z)  Ex  parU  Ihrman,  L.  R.  8  Cb. 
61 ;  42  L.  J.  Bank.  20  ;  Ex  parU 
Fletcher  re  Bainbridffe,  8  Cb.  D. 
218. 

(a)  lb,  ;  and  as  to  praenmption, 
see  Ex  parte  Lovering  re  Murrdl, 
24  Cb.  D.  81 ;  W.  N.  1888,  112. 

(b)  Ex  parte  Moore  re  Cork,  86 
L.  T.  560. 


(c)  Saeker  t.  Chtdley,  18  W.  R. 
690. 

{d)  Ex  parU  Fott,  2  D.  G.  &  J. 
280  ;  Fletcher  t.  Manning,  12  M.  k 
W.  571 ;  and  altbougb  sacb  execn- 
tion  be  Toid,  ex  pott  faetOf  Ex  parte 
Blaiberp,  «iipra  ;  and  /Swire  t.  Cook' 
mm,  48  L.  T.  877. 

(f)  Taylor  t.  EckertUy,  5  Cb.  D. 
740  ;  86  L.  T.  442. 

(/)  Barrow  v.  BeU,  5  Bl.  and 
Bl.  540  ;  Ex  parU  Bdey,  L.  R.  19 
Eq.  264  ;  44  L.  J.  Bank.  55. 
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§  44.       a  tradesman  and  were  left  with  him  for  repair  and  he  became 
'  bankrupt,  it  was  held  that  this  was  not  evidence  either  that  he 

was  the  reputed  owner,  or  that  the  goods  were  in  his  order  and 
disposition  within  the  meaning  of  the  Act  {g) ;  but  if  a  trades- 
man sells  goods  which  are  not  either  removed,  or  separat'Cd 
from  his  stock,  and  appropriated  to  the  purchaser,  before  the 
tradesman  becomes  bankrupt,  they  will  pass  to  his  trustee, 
although  the  buyer  may  have  paid  for  them  {h).  In  the  case 
of  Knowles  v.  HorsfaU  (i)  it  was  held  that  goods  deposited  in  a 
warehouseman's  stores,  and  remaining  there  after  sale  in  the 
vendor's  name  were  not  secured,  from  the  trustee  of  the  vendor, 
unless  the  vendee  notified  the  change  of  ownership  to  the  ware- 
houseman, although  it  might  be  notorious  to  persons  carrying 
on  business  at  the  place  that  a  sale  had  taken  place  ;  but  this 
case  was  dissented  from  in  the  case  of  Hamilton  v.  Bell  (it),  and 
has  since  been  overruled  in  effect  {!), 
Trade  cuBtomB.  So  the  effect  of  a  notorious  trade  custom  will  be  to  exclude 
the  presumption  of  reputed  ownership.  Therefore,  as  in  the 
case  just  cited  (m),  where  in  the  wine  trade  it  is  well  known 
that  goods  are  frequently  left  in  the  warehouse  of  the  vendor 
until  required  by  the  purchaser,  the  doctrine  will  by  the  force 
of  such  custom  be  excluded.  And  the  rule  will  be  the  same 
though  the  warehouse  be  the  warehouse  of  a  third  party  (n). 
The  custom  here  required  is  of  the  particular  trade,  and  known 
to  persons  in  that  trade.  It,  therefore,  need  not  be  for  this 
purpose  known  to  the  rest  of  the  world ;  but  it  seems  that 
such  custom  must  be  well  proved  and  shown  to  be  known  not 
only  to  persons  in  the  same  trade,  but  to  others  who  are  likely 
to  be  creditors  (o).  And  where  the  debtors  hold  themselves  out 
a9  merchants  and  manufacturing  agents,  this  was  held  sufficient 
to  prevent  them  from  being  regarded  as  reputed  owners  of  the 
goods  of  others  in  their  hands  (p). 
Goods  let  on  Goods  are  sometimes  let  on  hire,  and  where  the  custom  of 
•  holding  such  goods  is  relied  on  to  take  the  case  out  of  the 

{g)  HamUUm  ▼.  BdL,  10  Ex.  545.  (m)    Ex  parU   Watkint,    ntpra  ; 

{h)  White  V.  WUk8,  5  Tannt.  176  ;  and  see  Ex  parte  Wingfield  rt  FUh 

ThackthtoaUe    t.     Cock,    4    Taunt.  rence,  10  Gh.  D.  591. 

487.  (n)  £x  parU  Vavx^  L.  R.  9  Cb. 

(i)  5  B.  &  Aid.  184.  602  ;  43  L.  J.  Bank.  113. 

{k)  Supra,  vide  Alderson,  B.  (o)  Re  Hill,  1  Ch.  D.  503,  note. 

(/)  Ex  parte  WatkinM,  L  R.  8  Ck.  (p)  Ex   paHe  Bright  rt   Smithy 

520  ;  42  L.  J.  Bank;  50.  10  Ch.  D.  566 ;  46  L.  J.  Bank.  81. 
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Older  and  disposition  of  a  bankrupt,  the  custom  must  be  one  I  44. 
which  the  ordinary  creditors  of  the  bankrupt  may  be  reason- " 
ably  presumed  to  have  known  (q).  So,  where  furniture  was 
hired  by  the  bankrupt,  who  was  to  pay  a  weekly  rent  for  its 
use  and  was  to  insure  it,  and  the  owner  was  empowered  to  re- 
possess himself  of  it  upon  the  hirer  becoming  bankrupt,  although 
no  evidence  of  the  custom  to  hire  furniture  was  given,  upon  the 
hirer  becoming  bankrupt,  it  was  held  the  Court  must  take  notice 
of  such  a  custom  (r).  And  it  has  been  said  that  this  custom  has 
been  proved  so  frequently  that  the  Court  is  bound  to  take  judi- 
cial notice  of  it(«).  In  a  recent  case  it  was  attempted  to  apply 
this  doctrine  to  the  case  of  a  private  letting  of  furniture,  and 
Jessel,  M.R.,  said  that  the  proposition  as  to  its  being  well 
known  that  a  man  may  not  be  the  owner  of  his  furniture  was 
extravagant.  It  was  not  supported  by  any  evidence,  and  was 
not  in  accordance  with  the  old  decisions  or  with  his  view  of  the 
law,  and  per  Baggallay,  L. J.,  "  That  the  fact  that  the  debtor 
was  himself  the  owner  of  the  furniture  and  then  sold  it,  took 
the  case  out  of  Crawcour  v.  Salter  (t)" 

So,  by  force  of  the  custom  of  particular  trades,  in  addition  to  Particular 
the  instances  already  given,  the  operation  of  the  clause  has  been  *'**^*  cuatomB. 
excluded,  as  of  coachbuilders(u),  booksellers  (j?),  horsedealers  (y), 
and  farmers  (z).     So  also  ships  in  course  of  construction,  or  Ships,  &c 
goods  in  process  of  manufacture,  such  ships  or  goods  if  pur- 
chased are  not  in  the  order  or  disposition  of  such  shipbuilder 
or  manufacturer,  and  the  right  of  the  buyer  of  a  ship  under  a 
contract  is  the  same,  although  he  may  only  have  a  security  for 
advances  made  in  course  of  building  (a). 

So,  where  the  goods  are  in  the  hands  of  an  agent  having  a  Gooda  in 
lien,  although  nothing  had  been  done  to  change  the  visible  •«®'***"  ***"^'' 
possession  to  the  extent  of  such  lien,  the  goods  were  held  not  to 


(q)  Ex  f)arU  Powell  re  MaUhewi^ 
1  Ch.  B.  501 ;  45  L.  J.  Bank.  100. 

(r)  Bz  parte  Emenon  re  Havh 
ibifu,  41  L.  J.  Bank  20. 

($)  Orckwoowr  t.  Sailer,  18  Gh.  D. 

SO. 

(O  Ex  parte  Brooke  re  Fowler,  28 
Ch.  D.  C.  A.  261 ;  and  see  tub  nom» 
Ex  parte  Pickering  re  Fowler,  48  L. 
T.  32  pnd  453. 

(«)  Bartram  ▼.  Payne,  3  C.  &  P. 
176. 


(a?)  Whi^fidd  t.  Brand,  16  M.  k 
W.  282. 

(y)  Ex  parte  Wingfidd  re  PL/rence, 
10  Ch.  D.  591. 

(z)  Ex  parU  Vidler  re  Terry,  11 
W.  R,  113. 

(a)  Woode  y.  Bussell,  5  B.  &  Aid. 
942;  ffoldemett  v.  Bankin,  28 
BeaT.  180 ;  Swaintton  t.  Clay,  4 
Oiff.  187:  MeBain  t.  WaUaee,  6 
App.  Gas.  588. 
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§  44.  pass  to  the  trustee,  but  the  clause  will  apply  to  the  case  of  a 
factor  having  possession  of  goods,  unless  the  relation  of  principal 
and  factor  is  so  notorious  as  to  rebut  the  presumption  (6). 


True  owner 
apart  from 
bankmpt 


Dormant 
partnerB,  Ac 


Coruent  and  pemumon  of  the  true  owner. 

(3.)  There  must  likewise  be  a  ''  true  owner,"  that  is  to  saj, 
a  real  owner  of  the  goods  apart  from  and  independently  of  the 
reputed  owner.  This  has  been  clearly  defined  by  Baron  Parke  ((r), 
who  said,  commenting  upon  similar  words  in  a  former  Act^  '^before 
this  section  can  apply  there  must  be  a  real  owner  of  the  goods 
who  permits  the  bankrupt  to  have  possession  of  them,  knowing 
himself  to  be  the  real  owner  .  .  .  And  it  is  obvious  there  could 
be  no  consent  and  permission  to  the  bankrupt  being  the  reputed 
owner,  for  consent  must  mean  consent  with  knowledge  of  all 
the  circiunstances,  knowledge  that  the  party  consenting  is  the 
real  owner." 

Where  there  is  a  dormant  and  an  ostensible  partner,  the  rule 
is  that  the  order  and  disposition  clause  will  not  apply,  although 
in  some  cases  it  had  been  otherwise  decided  (d).  In  HeynokU  v. 
Bowley  (0),  it  was  also  held  that  where  one  partner  allowed  the 
other  to  carry  on  the  business  ostensibly  as  his  own,  the  share 
of  the  dormant  partner  could  not  be  dealt  with  under  the 
similar  clause  of  the  1849  Act. 

In  this  case  the  older  case  of  ColdweU  v.  Gregory  {f)  was 
approved.  And  more  recently  (^),  James,  L.J.,  commenting 
upon  Reynolds  v.  Bowley,  affirmed  the  doctrine  as  originally 
held  :  he  said,  ''  Beyond  all  doubt  where  property  belongs  to  a 
partnership  of  two,  and  there  is  only  one  ostensible  partner, 
you  cannot  apply  the  doctrine  of  reputed  ownership.  The 
property  is  that  of  the  two,  and  you  cannot  say  that  because 
there  is  one  ostensible  partner  the  Court  will,  in  the  event  of 
bankruptcy,  treat  the  property  of  the  firm  as  in  his  order  and 
disposition.     The  possession  in  such  a  case  is  quite  consistent 


(i)  Bob  parte  Buck  re  Favfcus,  8 
Cb.  D.  795  ;  34  L.  T.  807  ;  ExparU 
Bodm  ft  Wood,  28  L.  T.  174  ;  but 
■ee  Ex  parte  Roy  re  SUlenee,  7  Oh. 
D.  70  ;  47  L.  J.  Bank.  30. 

(e)  See  judgment  in  Load  r,  Oreen, 
15  M.  &  W.  216. 

{d)  ExparU  DyeUr,  2  Roee,  256  ; 


Ex  parte  Enderlty,  2  B.  ft  G.  889 ; 
8mWi  T.  WaUon,  lb.  407 ;  A 
parte  JenningM,  Mont  45. 

(€)  L.  B.  2  Q.  B.  474. 

(/)  1  Price,  119. 

(^)  Ex  parte  Hayman  re  Pkt^ford^ 
8  Ch.  D.  11 ;  47  L.  J.  Bank.  64. 
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with  the  real  title,  and,  therefore,  the  reputed  ownership  clause 
does  not  apply,  but  that  has  really  nothing  to  do  with  the  oase 
where  one  man  who  is  the  real  owner,  forms  a  partnership  con- 
sisting of  two  or  three  persons,  and  allows  them  to  have  the  appa- 
rent possession  and  ownersliip  of  the  property."  In  that  case 
it  was  accordingly  held  that  the  son  being  a  partner,  the  assets 
should  be[treated  as  joint  estate,  and  that  the  goods  were  in  the 
order  and  disposition  of  the  bankrupt  (A). 


144. 


How  determined. 

But  the  consent  of  the  true  owner  may  be  determined  in  the  By  denumd. 
case  of  such  chattels  as  are  capable  of  being  transferred  by 
deliveiy,  by  the  owner,  before  the  commencement  of  the  bank- 
ruptcy, demanding  the  goods  bond  fide  with  the  object  of  obtain- 
ing them  (i).  But,  although  no  actual  demand  be  made,  yet  if 
the  owner  does  all  in  his  power  to  obtain  possession  short  of  a 
forcible  entry,  the  consent  will  be  determined  {h\  and  so  will 
the  taking  possession  of  a  part  of  the  entire  effects  operate  in  a 
determination  of  the  consent  as  to  the  remainder(/).  So,  where 
the  owner  failed  to  get  the  goods  themselves,  but  got  the 
keys  of  the  warehouse  in  which  they  were,  this  was  deemed 
sufficient  (m). 

It  has  been  held  that  a  removal  of  the  goods  on  the  same 
day  as,  but  before,  the  act  of  bankruptcy  was  committed,  will 
not  take  the  case  out  of  the  statute  (n). 

But   although  the  trustee's  title  will  relate  back  to  and  Bffect  of 
comjnence  at  an  earlier  act  of  bankruptcy  than  that  upon  '•^****''  ^**'^' 
which  adjudication  was  made,  yet  the  exception  of  bond  fide 
transactions  without  notice  under  the  49th  section  of  this  Act 


(h)  See  aIbo  the  following  caaei, 
RyaUy.  Sollet,  1  Atk.  165  ;  SxparU 
Vardon,  2  M.  D.  ft  D.  694 ;  Ex 
parU  WiUuimi,  11  Vee.  8  ;  West  t. 
Skipp,  1  Yea.  Sen.  239 ;  Brett  t. 
BtekwUh,  8  Jnr.  N.  S.  81.  See  also 
Re  RawboneB  TruM  5  W.  R.  796  ; 
and  Ex  parte  Ford  re  Caughey,  1  Ch. 
D.  521 ;  45  L.  J.  Bank.  19  ;  and  see 
aa  to  partner's  leparate  estate,  Sx 
parte  Zooering  re  MurreO,  eupra, 

(«)  Sx  parU  Ward  re  Cauttan, 
L.  R.  8  Oh.  144;  42  L.  J.  Bank.  17 ; 
and  see  Bx  parte  Symmone  re  Jordan^ 


14  Ch.  D.  698  ;  ExparU  Montague 
re  O'Brien,  1  Ch.  D.  564. 

(k)  Ex  parte  Cohen  re  Sparhe,  40 
L.  J.  Bank.  14. 

(J)  Ex  parte  PhUlipe  re  Edick,  4 
Ch.  D.  496  ;  46  L.  J.  Bank.  80. 

(m)  Ex  parte  North  WatemBank 
re  Slee,  L.  R.  15  Bq.  69  ;  42  L.  J. 
Bank.  6.  See  also  Spaehnan  t. 
Mitter,  12  C.  B.  N.  S.  659  ;  Momebg 
T.  Miller,  28  L.  J.  Q.  a  99. 

(n)  Arbouim  t.  WiUiame,  Ry.  k 
M.  72 ;  bat  see  ^  parU  PhUlipe. 
eupra. 
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S44. 


Operation  of 
Sect.  49  of 
thU  Act. 


(which  is  the  section  corresponding  in  substance  to  the  94th 
and  95th  sections  of  the  Act  of  1869)  will  enable  the  owner  of 
such  goods  under  a  registered  bill  of  sale  as  are  in  the  possession 
of  the  reputed  owner,  after  such  bankruptcy  has  *'  commenced," 
that  is  to  say,  after  an  act  of  bankruptcy  has  been  committed, 
to  get  possession  of  such  goods,  if  such  possession  or  demand  of 
possession  be  obtained  or  made :  (1)  before  the  date  of  the  receiving 
order,  and  (2)  the  grantee  or  person  having  such  transaction  has 
not  at  the  time  of  taking  possession  notice  of  any  available  act 
of  bankruptcy  committed  by  the  bankrupt  before  that  time. 

The  sub-section  of  Sect.  49  relevant  to  the  present  inquiry, 
seems  to  be  paragraph  (d).  "  Any  contract,  dealing,  or  trans- 
action by  or  with  the  bankrupt  for  valuable  consideration." 

No  doubt  the  phraseology  of  Sects.  94  and  95  has  been 
somewhat  changed,  but  in  the  above  clause  we  find  the 
word  "dealing,"  which  was  in  Sect.  94,  sul>s.  3,  of  the  former 
Act,  coupled  now  with  the  word  "  transaction,"  which  latter 
word  was  also  in  the  corresponding  clause  of  the  Act  of  1849 
(Sect.  133),  and  it  had  been  decided  that  the  word  "  dealing" 
had  almost  as  extensive  a  meaning  as  "  transaction,"  and  was, 
therefore,  under  the  1869  Act  sufficient  for  the  protection  of 
the  grantee  of  chattels  when  taking  possession  tmder  a  bill  of 
sale,  and  notwithstanding  the  grantee  knew  of  the  intention  to 
conmiit  the  act  of  bankruptcy  (o).  If,  therefore,  under  the 
present  Act,  it  is  submitted,  the  grantee  can  obtain  possession, 
or  makes  a  demand  bond  fdt  and  without  notice  of  any  act  of 
bankruptcy  committed  by  the  bankrupt  before  the  taking 
possession  or  demand  (/;),  and  available  for  grounding  a  re- 
ceiving order  against  the  bankrupt,  such  grantee  or  owner  of 
the  goods  will  be  within  the  protection  of  Sect.  49,  notwith- 
standing the  existence  of  a  prior  act  of  bankruptcy.  But»  of 
course,  where  the  transaction  is  itself  an  act  of  bankruptcy, 
then  there  will  have  been  notice,  and  it  will  be  void  (cj). 


(o)  Ex  parte  Arnold  re  Wriffht,  8 
Ch.  D.  70  ;  Graham  v.  Furber,  14 
C  B.  184  ;  £x  parU  Redfem  re 
SaU,  19  W.  R.  1058.  See  also 
Brtvin  t.  Short,  5  E.  &  6.  237  ;  Ex 
parte  Montagtte  re  O'Brien,  1  Ch.  D. 
564 ;  Ex  parte  Cartwright  re  Joy, 
.44  L.  T.  888. 

(p)  See  Ex  parte  Todhunto"  re 


Norton,  L.  R.  10  Eq.  425. 

{q)  See  also  Ex  parte  Attwaier  re 
Turner,  6  Ch.  D.  27 ;  46  L.  J. 
Bank.  41 ;  Krehl  r,  Oreat  Ceniral 
Om  Co,,  L.  E.  5  Bx.  289  ;  ExpoHe 
Dicken  re  Waugh,  4  Ch.  D.  524 ; 
and  see  as  to  aTailable  act  of  bank- 
ruptcy, ffood  T.  Newby,  21  Ch.  D. 
605. 
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As  to  notice  of  an  available  act  of  bankruptcy,  it  should  how-        I  44« 
ever  be  borne  in  mind,  it  must  be  notice  of  an  act  of  bankruptcy 
committed  within  three  months  before  the  presentation  of  the 
petition  (r).     And  the  possession  must  be  prior  to  the  date  of 
the  receiving  order  so  as  to  come  within  the  exception  («). 

As  to  what  will  be  deemed  sufficient  notice  of  an  act  of 
bankruptcy,  see  cases  cited  (t). 

The  onus  of  proof  of  the  want  of  notice  will  be  upon  the 
person  claiming  the  protection  of  the  section  (u). 

Hitherto,  reference  has  only  been  made  to  the  cases  applica-  Debii. 
ble  to  the  determination  of  the  true  owner's  consent  to  the 
possession  of  such  property  as  is  capable  of  transfer  by  manual 
delivery ;  but  as  to  **  debts,''  it  is  necessary  to  determine  the 
possession  of  the  bankrupt  that  notice  should  have  been 
given  to  the  debtor,  and  the  fact  that  no  such  notice  has  been 
given,  seems  to  be  conclusive  evidence  (where  there  has  been 
an  opportunity  of  giving  such  notice)  of  the  consent  of  the  true  ^ 
owner  to  the  debt  remaining  in  the  reputed  ownership  of  the 
bankrupt  (c).  But  actual  knowledge,  however  obtained,  on  the 
part  of  the  assignee  will  be  sufficient  and  tantamoimt  to  notice, 
although  no  formal  notice  has  been  given  (d).  The  mere 
issuing  of  a  writ  of  sequestration  against  a  defendant,  and 
service  of  notice  of  it  on  the  debtor  to  him  or  a  trustee  of  a 
fund  for  him,  without  anything  further  being  done  to  render 
the  sequestration  effectual  against  the  debt  or  fiind,  is  not 
sufficient  to  make  the  sequestrator  secured  (e). 

The  knowledge  must  likewise  be  such  as  would  render  the 
person  obtaining  it  guilty  of  a  breach  of  trust  if,  after  he  so 
acquired  it,  he  paid  by  direction  of  the  assignor  adversely  to 
the  right  of  the  assignee  (/  ),  and  it  is  only  requisite  that  notice 

(r)  S.  6.  L.  R.  9  CIl  409 ;  ,and  see  anU, 

(«)  S.  49 ;  and  see  EUiott  t.  Tut-  (c)  Dean  v.   Jamea^  1  A.   &  B. 

guandf  L.  R.  7  Ap.  Oa.  79.  809  ;  Budk  t.  Lee,  1  A.  &  B.  804  ; 

it)  Ex  parU  Robinson,  82  L.  T.  0.  RyaU  v.  RtnoUi,  1  Yes.  848  ;  1  Atk. 

S.  230  ;  Brewin  t.  Short,  5  B.  &  B.  165  ;  Edwardt  t.  Martin,  L.   R.  1 

287  ;  Tvmer  t.   HarcUxutle,  110.  Bq.  121  ;  35  L.  J.  Ch.  186. 

B.  N.  S.  683 ;  Udall  r,  JFaltm,  14  (d)  TOUts  r.  George,  5  A.  &  B. 

M.  k  W.  254 ;  JTope  t.  Meek,  10  107  ;  Sx  parU  StewaH  re  SheOey, 

JBz.  829  ;  and  see  £x  parte  SnowbaU  34  L.  J.  Bank.  6. 

re  Douglas,   L.    R.    7    Ch.    534;  (e)  Ex  parte  Nelson  re  Hoare,  14 

Lwsas  y.   Dicker,   50  L.   J.   C.   P.  Ch.  D.  41. 

190.  (/)  Ex  parte  Agra  Bank  re  Wor^ 

(tt)  Ex  parte  Sehulte  re  Mantanle,  eester,  L.  R.  3  Ch.   559  ;  37  L.  J. 
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H  44,  45.  should  be  given  to  the  partj  from  whom  the  trader  was  to 
have  received  payment, — t.^.,  the  party  holding  it  at  the  order 
and  disposition  of  the  trader  (g).  Although  the  assignee  may 
not  have  obtained  actual  possession  of  the  debt,  yet  if  he  has 
taken  every  means  and  every  possible  steps  to  do  so,  it  will 
cease  to  be  in  the  order  and  disposition  of  the  bankrupt  (A). 
And  as  to  what  assignments  of  debts  are  effectual  in  law,  see 
Judicature  Act  (t). 


RMtriction  of 
rights  of 
creditor  nnder 
execution  or 
attachment. 

Bankruptcy 
Act,  1840, 
B.  184. 

Bankruptcy 
Act,  1869, 
a.  96. 


Effect  of  Bankruptcy  on  antecedent  Transactions. 

46.  (1.)  Where  a  creditor  has  issued  execution  against 
the  goods  or  lands  of  a  debtor,  or  has  attached  any  debt 
due  to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of 
the  execution  or  attachment  against  the  trustee  in  bank- 
ruptcy of  the  debtor,  unless  he  has  completed  the  execu- 
tion or  attachment  before  the  date  of  the  receiving  order, 
and  before  notice  of  the  presentation  of  any  bankruptcy 
petition  by  or  against  the  debtor,  or  of  the  commission  of 
any  available  act  of  bankruptcy  by  the  debtor. 

(2.)  For  the  purposes  of  this  Act,  an  execution  against 
goods  is  completed  by  seizure  and  sale  ;  an  attachment  of 
a  debt  is  completed  by  receipt  of  the  debt ;  and  an  execu- 
tion against  land  is  completed  by  seizure,  or,  in  the  case 
of  an  equitable  interest,  by  the  appointment  of  a 
receiver. 


History  of  the       At  common  law  the  goods  of  a  debtor  were  bound  from  the 
^^*  teste  of  the  writ  of  fieri  facias,  but  this   was   altered  by  the 

Statute  of  Frauds  (k),  by  which  the  goods  were  only  bound 

from  the  dehveiy  of  the  writ  to  the  sheriff. 


Bank.  23 ;  Uoyd  t.  Banks  L.  B.  4 
Eq.  222 ;  86  L.  J.  Oh.  751 ;  Edwards 
V.  Martin,  L.  B.  1  Eq.  121 ;  85  L. 
J.  Ch.  186. 

{g)  Oardner  ▼.  LadUan,  4  M.  ft 
0.  129.  As  to  bonds  see  Ex  parte 
MenrOf  Buck.  300 ;  and  Ex  parte 
MeTurk,  8  Moat,  k  Ayr.  1. 

(A)  Bdeher    r.   BeUamff,    2   Sz. 


808  ;  17  L.  J.  Ex.  P.  219  ;  ExparU 
Brewster,  22  L.  J.  Bank.  62. 

(0  J.  Act,  1878,  a.  25,  sab^  6 ; 
and  B.  8.  0.,  1878  ;  as  to  chaining 
orders  and  distringas,  Or.  46,  rr.  1 
to  18.  Aa  to  the  right  to  assign 
fature  property,  see  Ek  pssHs 
NiekoU  re  Janes,  48  L.  T.  493. 

(k)  29  Oar.  2,  c.  8,  s.  16. 
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For  protection  of  creditors  generally  in  the  event  of  the  bank-  I  45. 
ruptcy  of  the  debtor,  21  Jac.  I.  c.  19,  s.  9,  provided  that  an 
execution  creditor  should  have  no  priority  over  the  other 
creditors  unless  the  writ  was  served  and  executed  (that  is  by 
seizure)  before  the  act  of  bankruptcy,  a  sale  under  this  pro- 
vision having  been  held  unnecessary. 

At  the  time  of  the  passing  of  the  Bankruptcy  Act,  1849,  the 
law  was  that  an  execution  bond  fide  executed  by  seizure  of  the 
goods  of  a  bankrupt  before  the  issuing  of  the  fiat,  was  valid  not- 
withstanding any  prior  act  of  bankruptcy  committed  by  him, 
provided  the  execution  creditor  had  not  at  the  time  of  such 
seizure  notice  of  a  prior  act  of  bankruptcy  {l). 

By  the  Act  of  1849  (m),  protection  was  given  to  an  execution 
against  the  goods  of  a  bankrupt,  only  where  the  execution  was 
levied  by  sale,  as  well  as  seizure,  before  the  filing  of  the  petition 
for  adjudication,  and  without  notice  of  a  prior  act  of  bank- 
ruptcy. There  was  likewise  a  provision  in  that  Act,  that  no 
creditor  having  security  for  his  debt  should  receive  upon  any 
such  security  more  than  a  rateable  part  of  such  debt,  except  in 
respect  of  an  execution  or  extent  levied  by  seizure  and  sale,  or 
a  mortgage  of  or  lien  upon  any  part  of  the  bankrupt's  property 
before  the  filing  of  the  petition  for  adjudication  (;;).  Upon  the 
construction  of  these  two  clauses,  it  was  held  that  by  notice  of 
a  prior  act  of  bankruptcy  was  meant  notice  of  an  act  of  bank- 
ruptcy prior  to  seizure,  so  that  notice  of  an  act  of  bankruptcy 
conmiitted  after  seizure  but  before  the  sale,  would  not  deprive 
the  creditor  of  the  fruits  of  his  execution,  provided  the  sale  took 
place  before  the  filing  of  the  petition  (o)  ;  and  it  was  also  held 
that  having  regard  to  the  184th  section  of  the  1849  Act,  the 
creditor  was  not  entitled  to  the  fruits  of  his  execution,  notwith- 
standing the  seizure  was  prior  to  an  act  of  bankruptcy  if  the 
sale  did  not  also  take  place  before  the  filing  of  the  petition  for 
adjudication  (/?). 

So  far,  the  law  was  strictly  in  reference  to  all  executions  against 
goods,  but  by  the  Act  of  1861,  further  restrictions  were  imposed  in 
respect  of  executions  against  the  goods  of  traders.   That  Act  {q) 


(I)  2  &  8  Yici.  c  29,  s.  1.  affirmed    on    appeal,    Sdwardi    v. 

<m)  S.  188.  Oabriel,  6  H.  &  N.  701. 

(•)  S.  184.  (p)  Youfig  t.  Roebuck,  2  H.  &  C. 

(o)    EdwartU    ▼.    Scardirook,    8      296. 
B.  &  S.  280 ;  82  L  J.  Q.  B.   45  ;  (9)  S.  78. 
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§  45.  made  an  execution  levied  by  seizure  and  sale  of  the  goods  of  a 
trader  debtor  upon  a  judgment  recovered  in  a  personal  action  for 
a  sum  exceeding  50/.,  an  act  of  bankruptcy  as  from  the  date  of 
the  seizure.  If  a  petition  was  not  filed  at  the  end  of  seven 
days  after  the  sale,  the  sheriff  was  to  pay  over  the  proceeds,  or 
so  much  as  ought  to  be  paid  to  the  execution  creditor  who  was 
entitled  thereto,  notwithstanding  the  act  of  bankruptcy,  unless 
the  debtor  was  adjudged  bankrupt  within  fourteen  days  from 
the  day  of  sale,  in  which  case  the  money  was  to  go  to  the 
assignees. 

.  These  Acts  of  1849  and  1861  were  repealed  by  the  Bank- 
ruptcy Repeal  Act,  1869,  and  by  the  Bankruptcy  Act,  1869,  an 
execution  issued  against  a  trader  debtor  on  any  legal  process 
for  the  purpose  of  obtaining  payment  of  not  less  than  50/.,  and 
levied  by  seizure  and  sale  of  his  goods,  was  made  an  act  of  bank- 
ruptcy (r).  And  the  sheriff  was  by  Sect.  87  of  that  Act  to  hold 
the  proceeds  of  a  sale  under  a  judgment  for  a  sum  exceeding 
50/.  for  fourteen  days,  and  if  in  the  interval  notice  was  served 
upon  him  of  a  bankruptcy  petition  having  been  presented 
against  such  trader,  afber  deducting  expenses  he  was  to  hold  the 
proceeds  in  trust  to  pay  the  same  to  the  trustee,  but  if  no 
notice  of  any  such  petition  having  been  presented  was  served 
upon  the  sheriff  within  such  fourteen  days,  or  if  such  notice 
having  been  served  the  trader  was  not  adjudged  bankrupt  on 
such  petition,  or  on  any  other  petition  of  which  the  sheriff  had 
notice,  he  was  to  deal  with  the  proceeds  of  the  sale  in  the  same 
manner  as  he  would  have  done  had  no  notice  of  the  presenta- 
tion of  a  bankruptcy  petition  been  served  on  him.  And  it  was 
held  that  this  section  did  not  apply  to  a  writ  of  elegit  (s). 

By  the  95th  section  of  the  Act  of  1869  also,  protection  was 
given  to  executions  notwithstanding  any  prior  act  of  bank- 
ruptcy, if  such  execution  against  the  goods  of  the  bankrupt 
was  executed  in  good  faith  by  seizure  and  sale  before  the  date  of 
the  order  of  adjudication  ;  if  the  person  on  whose  account  such 
execution  was  issued  had  not  at  the  time  of  the  same  being 
executed  by  seizure  and  eale^  notice  of  any  act  of  bankruptcy 
committed  by  the  bankrupt  and  available  against  him  for  ad- 
judication (t). 


(r)  S.  6,  BTib-B.  5.  re  ClUnn,  29  W.   R.   808  ;  but 

{$)    Ex  parte  Abbot  re  Ocurlayf       now  s.  146  of  the  1888  Act. 
16  Cb.    D.    447;    Ex  parU  Sulger  (0  S.  95,  aub-s.  8  (1869). 
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And  the  act  of  bankruptcy  referred  to  in  Sect.  95  meant       §  45. 
an  act  prior  to  the  seizure  (u).     It  waa  ftirther  held,  that  if  an  ' 

execution  completed  by  seizure  and  sale  of  a  trader's  goods  fell 
within  Sect.  87  of  the  Act  of  1869,  no  protection  was  accorded 
to  it  under  Sect.  95,  sub.-s.  3,  though  it  was  completed  before 
adjudication,  and  without  notice  of  an  available  act  of  bank- 
ruptcy (x). 

So  also,  where  seizure  for  a  sum  exceeding  50^.  took  place  of 
the  trader's  goods  before  the  filing  of  the  petition,  but  no  sale 
took  place  before  adjudication,  and  no  act  of  bankruptcy  was 
committed,  still  the  trustee,  by  virtue  of  the  relation  back  of 
his  title,  by  the  87th  section  was  entitled  upon  his  appoint- 
ment (y). 

As   to  executions   against  non-traders,  in  conformity  with  Edwardt  t. 
EdtoardU  v.  Scarsbrook,  it  was  held  that  if  execution  waa  levied  '5cor»6roo^. 
by  seizure  without  notice  of  a  prior  act  of  bankruptcy,  and  the 
sale  took  place  before  adjudication,  the  creditor  was  entitled  to 
his  execution,  and  this  rule  has  remained  unquestioned  (z). 

But  the  chief  Judge  drew  a  distinction  between  traders  and 
non-traders  in  this  respect,  and  held  that,  where  the  execution 
was  levied  before  the  petition  against  a  trader's  goods,  although 
for  a  sum  under  50Z.,  and  therefore  was  not  an  act  of  bank- 
ruptcy, the  execution  when  restrained,  as  it  then  might  have  been, 
until  after  adjudication,  the  sale  having  been  thereby  suspended, 
the  creditor  was  deprived  of  his  execution,  and  he  also  held 
that  where  the  sale  was  restrained,  even  in  the  case  of  a  non- 
trader,  until  after  the  appointment  of  the  trustee  under  a  liqui- 
dation, that  the  trustee  was  entitled  to  the  proceeds  (a). 

It  was  subsequently  held,  however,  that  this  was  not  the  true 
interpretation  of  the  Act,  and  that  in  cases  where  the  execution 
was  under  50/.,  in  the  case  of  a  trader,  or  in  respect  of  any  sum 
in  the  case  of  a  non-trader,  and  when  levied  by  seizure  prior  to 
an  act  of  bankruptcy  being  committed  by  the  debtor,  the 
creditor  was  entitled  to  the  benefit  of  his  execution  whether  a 
sale  took  place  or  not  before  the  order  of  adjudication,  or  the 

(u)  Ex  parte  SchuUe,  L.  R.  9  Ch.  (z)  Ex  paHe  TodhunUr,  L.  R.  10 

409  ;  80  L.  T.  478.  Eq.  425  ;  89  L.  J.  Bank.  17. 

{x)    Ex  parte  Key   re    Skinner,  (a)  Ex  parU  Venese^  L.  R.  10  Eq. 

L.  R  10  Bq.   482 ;  39  L.  J.  Baiik.  419  ;  89  L.  J.  Bank.  23  ;  Ex  parte 

28.  Roche  re  ffaU,  L.  R.  6  Oh.  795  ;  40 

(y)  Ex  parte  Rayner,  L.  R.  7  Ch.  L.  J.  Bank.  70 ;  26  L.  T.  287. 
App.  325 ;  41  L.  J.  Bank.  26. 
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I  §  45.       appointmeDt  of  a  trustee  in  the  case  of  a  liquidation,  such  cases 

!  ~  not  having  been  within  the  87th  section  of  that  Act  (6). 

It  will  be  observed  that  the  ratio  decedendi  in  these  cases  was 
that  the  creditor  ''had  acquired  by  the  seizure  a  security 
which  was  not  to  be  defeated  unless  by  express  enactment^"  and 
inasmuch  as  the  Act  of  1869  contained  no  provision  similar  to 
the  184th  section  of  the  Act  of  1849,  and  expressly  preserved 
the  rights  of  secured  creditors,  such  rights  .were  paramount. 

It  would  now  seem  that  by  the  present  Act,  the  distinction 
between  non-traders  and  traders  having  been  removed,  that 
there  has  been  a  return  to  the  old  law  based  upon  Sect.  184  of 
the  Act  of  1849,  and  also  as  laid  down  in  JSx  parte  Scartbrook, 
and  in  Young  v.  Roebuck.  Under  the  present  Act  the  creditor's 
security  has  been  expressly  cut  down,  inasmuch  as  both  in  the 
case  of  trader  and  non-trader  when  execution  has  been  issued, 
whatever  the  sum,  the  creditor  is  not  to  be  entitled  to  retain 
the  benefit  of  the  execution  or  attachment  against  the  trustee, 
unless  he  has  completed  the  execution  by  sale  of  the  property 
ieizedy  or  enforced  the  attachment  by  receipt  of  the  debt  attached 
be/ore  the  daie  of  the  receiving  order,  and  before  notice  of  the  pre- 
ientation  of  any  bankruptcy  petition  by  or  against  the  debtor,  or  of 
the  commiseion  of  any  available  act  of  bankruptcy  by  the  debtor  (c). 
So  that  notice  of  a  petition  having  been  presented  after  seizure 
will,  subject  to  the  trustee's  subsequent  appointment,  tend  to 
hold  in  suspense  the  creditor's  right,  which  is  now  subject  to  be 
defeated  upon  such  appointment. 
ExeentionB  But  this  right  is  farther  subject  to  the  provisions  of  the  46th 

exceeding  20^.  ^^^^^^  to  some  extent  corresponding  with  Sect.  87  of  the  1869 
Act,  whereby  the  sheriff  has  now  in  all  cases  where  the  goods 
have  been  sold  under  an  execution  for  a  sum  exceeding  20^. 
the  right  to  retain  the  proceeds  for  fourteen  days,  and  if  within 
that  time  he  receives  notice  of  a  bankruptcy  petition  having 
been  presented  against  or  by  the  debtor,  and  the  debtor  is 
adjudged  bankrupt  thereon,  or  on  any  other  petition  of  which 
the  sheriff  has  notice,  he  is  to  pay  the  balance  of  the  pro- 
ceeds after  having  deducted  the  costs  of  the  execution  to  the 
trustee,  otherwise  the  creditor  is  entitled  to  the  proceeds. 
At  the  same  time  executions  have  been  omitted  from  the  pro- 

{h)  Slater  ▼.  Pinder,  L.   R.  6  Ex.  6  Ch.  795. 
228  ;    40  L.   J.  Ex.   146  ;   affinned  (c)  As  to  what  acts  of  banknipt«y 

on  appeal,  L.  R.  7  Ex.  95  ;  26  L.  T.  are  available,  see  notes,  poat, 
N.  S.  482  ;  and  see  Ex  parte  Rocke^ 
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tection  of  Sect  49  (which  substantially  in  other  respects  corres-        §  45. 
ponds  with  Sect  95  of  the  1869  Act  and  Sect  133  of  the  1849 
Act,  and  are  left  to  be  dealt  with  simply  under  this  section 
corresponding  in  effect  with  Sect  184  of  the  1849  Act 

It  will  thus  appear,  that  the  law  is  once  again  more  stringent  Probable  effect 
as  against  the  individual,  and  more  favourable  to  the  general  °'  «ii*ctm«nt 
body  of  creditors.  It  will  most  likely  happen  in  practice  that 
where  there  has  been  a  seizure,  but  before  sale  takes  place, 
the  debtor,  in  order  to  prevent  the  sale,  and  in  the  hopes 
of  averting  bankruptcy,  will  file  a  declaration  of  inability  to 
pay  (cQ,  and  present  his  own  petition  praying  for  the  receiving 
order  to  be  made  for  the  interim  protection  of  his  estate  (e). 
And  of  this  petition  notice  will  then  be  given  to  the  sheiiff  or 
bailifi^  after  which  he  will  (but  only  after  the  receiving  order 
has  been  made),  upon  request,  deliver  the  goods  to  the  receiver 
or  trustee,  the  costs  of  the  execution  remaining  a  charge  on  the 
goods,  and  the  sheriff  becoming  free  from  any  risk  or  liability 
as  to  the  future  disposition  of  the  goods  by  the  receiver  or  the 
trustee. 

Under  the  1869  Act  (/),  the  creditor  was  held  not  to  lose  lo  cmw  of 
his  security  in  the  case  of  a  composition  when  execution  was  composition- 
levied  before  the  resolution  was  registered,   although  levied 
after  it  was  accepted  (g). 

It  was  also  held  under  the  Act  of  1869,  that  where  execution  Two  or  more 
was  levied  upon  a  trader's  goods  for  a  sum  over  50/.,  and  then  ««outioM. 
a  second  execution  was  levied  before  sale  by  another  creditor 
for  a  sum  under  50/.,  the  last  execution  was  entitled  as  against 
the  trustee  as  well  as  against  the  first  execution  creditor,  but 
as  this  case  turned  upon  the  distinction  arising  out  of  a  seizure 
that  might  become  an  act  of  bankruptcy,  and  a  seizure  that 
could  never  be  one,  it  is  probable  the  difficulty  will  not  now 
arise,  and  all  executions  will,  according  to  the  date  of  levy  as 
between  themselves,  take  priority,  and  as  between  the  creditors 
and  the  trustee,  either  stand  or  fall  together  (A). 

{d)  S.  4.  and  compare  Leader  v.  Knight,   26 

{e)  S.  6.  W.  R.  813,  897. 

(/)  Ex  parte  Jones  re  Jones^  38  L.  {g)  Ex  parte  Madaren  re  MacoUa^ 

T.  116  ;  28  W.  R.  886  ;  Se  England,  16  Ch.  D.  634. 

L.  R.  12  Eq.  207  ;  40  L.  J.  Bank.  (A)  Ex  parte  Levering  re  Peacock, 

65  ;  24  L.  T.   N.   S.   519,  860  ;  Ex  L.   R.   17  Eq.   452  ;  48  L.  J.  Baok. 

parte  Birmingham  Gas  Co.  re  Adams,  -58. 
L.  R.  11  Eq.  204  ;  40  L.  J.  Bank.  1 ; 
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145. 


Sale  to  the 
creditor. 


When  the 
creditor  U 
Becnred. 


Delivery  of  the  writ  to  the  sheriff  did  not  create  a  security  for 
any  purpose  within  Sect.  12  of  the  1869  Act,  but  only  seizure  ; 
but  such  delivery  will  still  it  is  apprehended,  apart  from  actual 
bankruptcy,  afford  the  creditor  a  good  title  to  the  goods  (t). 

The  sheriff,  in  executing  a  Ji,  fa.,  formerly  could  sell  the 
goods  to  the  execution  creditor,  and  if  they  were  valued  and  so 
delivered  to  him  upon  a  bond  fide  purchase  by  him,  it  was  held 
a  valid  sale,  though  no  bill  of  sale  was  executed  (k).  But  by 
the  145th  section  it  is  now  expressly  provided,  "that  where  the 
sheriff  sells  the  goods  of  a  debtor  under  an  execution  for  a  sum 
exceeding  201.  (including  legal  incidental  expenses),  the  sale 
shall,  unless  the  Court  from  which  the  process  issued  otherwise 
orders,  be  made  by  public  auction,  and  not  by  bill  of  sale  or 
private  contract,  and  shall  be  publicly  advertised  by  the  sheriff 
on  and  during  three  days  next  preceding  the  day  of  sala"  If, 
after  delivery  of  the  writ  to  the  sheriff,  but  before  execution 
levied,  the  debtor  paid  the  amount  to  the  sheriff,  it  was  held  to 
have  been  valid,  though  bankruptcy  supervened  (/). 

Inasmuch  as  there  is  nothing  in  this  section  to  lessen  or  take 
away  the  creditor's  right  to  be  regarded  in  certain  events  as  a 
secured  creditor,  he  will,  it  is  submitted,  in  all  other  respects 
both  as  regards  the  seizure  of  goods  or  attachment  of  a  debt  be, 
as  he  formerly  was,  in  the  position  of  a  secured  creditor,  where 
there  is  no  bankruptcy  (m),  and  if  the  general  rules  applicable  to 
proofs  and  receipt  of  dividend  by  secured  creditors  apply,  as  it  is 
submitted  they  do,  to  such  judgment  creditors  who  have  levied, 
the  principle  well  recognised,  that  a  creditor  cannot  apply  in 
payment  of  his  debt  any  part  of  the  assets  which  otherwise 
would  be  available  for  the  creditors  generally,  and  also  come  in 
pari  passu  with  them,  will  still  be  applicable;  and  it  would 
appear  that  a  judgment  creditor  who  has  seized  shotdd  for 
the  purposes  of  proof,  voting,  and  receipt  of  dividends  be 
treated  on  the  same  footing  as  a  secured  creditor.  And  it  has 
under  the  last  Act  been  held,  that  if  an  execution  creditor  votes 


(»)  See  Ex  parte  WUlianu  re  Davies^ 
L.  R.  7  Ch.   814 ;  41  L.  J.  Bank. 

aa. 

k)  Hemaman  ▼.  Bowher^  11  Ex. 

760 ;  Loader  r.  Hiscock,  1  F.  &  P. 

132 ;  Ex  parU  ViUart,  L.  R.  9  Ch. 

432 ;  43  L.  J.  Bank.  76. 

(/)  Ex  parte  Brooke,  L.  R.  9  Ch. 


301  ;  43  L.  J.  Bank.  49  ;  Stock 
T.  HoUnnd,  L.  R.  9  Ex.  147  ;  see 
alao  MostynY.  Stock,  lOQ.  B.  D.  482. 
(m)  As  to  the  definition  of  secured 
creditor,  see  s.  168,  "secured  credi- 
tor ; "  and  see  also  Sched.  1  and 
Sched.  2,  as  to  proofs  by  secured 
creditors. 
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88  an  unsecured  creditor  he  will  not  afterwards  be  allowed  to        §  45. 
say  he  was  a  secured  creditor  (n). 

It  is,  it  seems,  possible  for  an  execution  against  goods,  which  £x  parte 
is  void  as  against  a  trustee  in  bankruptcy,  by  virtue  of  the  ■^****^' 
doctrine  of  relation  back  to  operate  so  as  to  protect  the  title  ^^StieB^ 
of  a  bill  of  sale  holder,  whose  security  would  have  been  void  as 
against  the  execution,  and  which  but  for  the  execution  would 
also  have  been  void  as  against  the  trustee.  So,  where  an 
execution  was  levied  upon  the  goods  of  a  debtor,  and  immedi- 
ately after  the  filing  of  the  petition  and  the  commission  of  an 
act  of  bankruptcy,  and  after  such  levy,  the  bill  of  sale  holder 
took  possession  under  his  security,  which  was  not  registered 
according  to  the  requirements  of  the  Bills  of  Sale  Act,  1878, 
it  was  held  that  by  virtue  of  the  doctrine  of  relation  back  of 
the  trustees'  title  to  the  act  of  bankruptcy,  the  goods  seized  by 
the  sheriff  were  in  ]aw  the  goods  of  the  trustee  at  the  time 
when  the  execution  was  levied,  and  that  by  virtue  of  this 
doctrine  no  execution  was  levied  upon  the  goods  of  the  debtor, 
but  upon  the  goods  of  the  trustee,  and  that  such  an  execution 
was  not  an  execution  within  the  meaning  of  the  8th  section  of 
the  Bills  of  Sale  Act,  1878,  and  where  the  execution  is  or  turns 
out  to  be  void  as  against  the  trustee  and  the  execution  creditor 
has  no  title  or  preference,  it  makes  no  difference  whether  such 
title  is  destroyed  ex  pott  facto  or  from  a  time  anterior  to  the 
levy,  or  whether  he  had  none  at  the  time  when  the  levy  was 
made,  and  notwithstanding  the  result  be  this,  that  a  security 
otherwise  void,  becomes  valid  by  being  perfected  according  to 
law  (o). 

"  Or  has  attached  any  debt** 

By  the  above  section,  attachments  of  debts  by  a  judgment  Afctadunents. 
creditor  have  been  placed  upon  exactly  the  same  footing  as 
executions  levied,  and  the  same  law  will  be  applicable  to  both 
securities. 

It  was  held  under  Sect.  94,  par.  3,  of  the  Act  of  1869,  that 
an  attachment  of  a  debt  by  garnishee  order,  was  not  a  ''  deal- 
ing "  within  the  meaning  of  that  section  (/>),  and  that  if  not 

(n)  Bx  parte  BcUinrniet  L.  R.    3  give  secnrity,  Ex  parte  Hauxtoellf  28 

Ch.  D.  488  ;  45  L.  J.  Bank.  156  ;  34  Ch.    D.    626  ;    48  L.    T.    742  ;   £ai 

L.  T.  857.  pdrU  WUkintM  re  Berry,  48  L.  T. 

(o)  Ex  parte  Blaibcry  re  Toomer,  495. 
23  Ch.  D.  254;  62  L.  J.  Ch.  C.  A.  {p)  Bx  parU  PiUert  re  Curtayt, 

461  ;  aee  as  to  parol  agreements  to  L.  B.  17  Ch.  D.  653 ;  50  L.  J.  691. 
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145. 


Bieentiont 
againit  land. 


perfected  by  payment  before  adjudication,  though  the  order 
was  served  without  notice  of  an  act  of  bankruptcy,  it  was  not 
protected  by  Sect.  95,  sub-s.  3. 

But  a  creditor  who  had  obtained  and  served  upon  a  non- 
trader,  or  a  trader  under  50^.,  a  garnishee  order  nigi  (and  d 
fortiori  if  made  absolute)  prior  to  an  act  of  bankruptcy  to  which 
the  trustees'  title  could  relate,  was  a  secured  creditor  notwith- 
standing adjudication  (q). 

As  to  the  process  by  which  garnishee  orders  may  now  be  ob- 
tained, see  R.  S.  C.  1873,  Ord.  L.,  rr.  1  to  9  inclusive.  And 
as  to  the  nature  of  a  garnishee  order  (r). 

A  garnishee  order  cannot  be  made  attaching  a  debt  due  from 
a  partnership  («). 

ExecuiioiM  against  land. 

As  to  writs  of  elegit^  by  Sect.  146,  the  sheriff  is  not  under  a 
writ  of  elegit  to  deliver  the  goods  of  a  debtor,  nor  shall  a  writ 
of  elegit  extend  to  goods. 

Executions  against  lands  always  stood  upon  a  totally  different 
footing  to  executions  against  goods,  and  Sect.  87  of  the  Bank- 
ruptcy Act,  1869,  had  no  application  to  seizure  imder  a  writ  of 
elegit  {t)  \  but  an  elegit  completed  by  seizure,  inquisition,  and 
delivery  was  held  to  be  within  Sect.  95,  sub-s.  3,  and  entitled 
to  the  protection  of  that  section  (u). 

Formerly  a  judgment  creditor  who  entered  up  judgment  one 
year  prior  to  the  bankruptcy,  acquired  an  equitable  lien  by 
statute  in  priority  to  other  creditors,  on  the  land  of  the  bank- 
rupt if  the  land  were  actually  delivered  in  execution,  and  the 
writ  of  execution  was  registered  prior  to  the  order  of  adjudica- 
tion (r),  and  provided  the  seizure  was  without  notice  of  an  act 


{q)  Be  Stanhope  Collieries  Co,,  11 
Ch.  D.  160 ;  48  L.  J.  Ch.  409  ;  40 
L.  T.  204  :  Lowt  t.  Blakemore,  L. 
R.  10  Q.  B.  485  ;  44  L.  J.  Q.  B.  55. 

(r)  ChaUertony.  Watney,  17  Ch. 
D.  259.  It  has  been  held  that 
income  arising  from  a  trust  fund 
payable  half-yearly,  is  not  a  debt 
owing  or  accruing,  and  cannot  be 
attached  before  it  comes  into  the 
hands  of  the  trustees  :  Webb  y. 
SUnton,  52  L.  J.  G.  A.  584. 

(•)  Walker  ▼.  Jiooke,  6  Q.  B.  D. 


631. 

(0  Sx  parte  Abbott  re  Oourlay, 
15  Ch.  D.  447  ;  Ex  parU  StOger  rt 
Chinn,  29  W.  R.  808. 

(«)  Ex  parte  Vale  re  Bannister^ 
29  W.  R.  855 ;  Ex  parte  Sulger, 
supra. 

(«)  1  &  2  Vict.  c.  110,  as.  13,  19  ; 
18  k  19  Vict.  c.  15  ;  23  &  24  Viet, 
e.  38  ;  27  &  28  Vict  &  112.  See 
however  Ex  parte  Evans  re  Watidns, 
13  Ch.  D.  252  ;  and  James',  L.J. 
remarks. 
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of  bankruptcy  available  for  adjudication.     The  appointment  of       §  45. _ 
a  receiver  in  the  case  of  an  equitable  interest  was  also  tanta- 
mount to  such  seizure. 

Under  the  16th  Section,  sub-s.  5,  of  the  Bankruptcy  Act, 
1869,  a  judgment  creditor  to  whom  the  land  of  the  bankrupt 
had  been  actually  delivered  in  execution  before  the  bankruptcy, 
was  a  secured  creditor,  and  likewise,  in  the  case  of  an  equitable 
interest,  the  appointment  of  a  receiver  was  deemed  sufficient 
delivery  in  execution  to  render  the  creditor  secured  (y). 

When  the  present  Act  was  before  Parliament,  and  as  intro- 
duced, executions  against  land  were  not  included  within  the 
words  of  this  section. 

But,  on  the  other  hand,  such  executions  were  included  within  When  security 
the  protection  of  Sect.  49,  if  completed  by  seizure  before  the  ^^l^*^' 
date  of  the  receiving  order,  and  without  notice  at  the  time  of 
seizure  of  any  available  act  of  bankruptcy  committed  by  the 
bankrupt  before  that  time.     Now,  however,  following  out  the 
same  rule  of  consistency  as  in  the  case  of  seizure  of  goods, 
executions  against  land   have   also   been  brought  under  the 
operation  of  this  new  section,  avoiding  as  against  the  trustee 
all  such  executions  unless  completed  by  seinire,  or  in  the  case 
of  an  equitable  interest  by  the  appointment  of  a  receiver  before 
the  date  of  the  receiving  order,  and  before  notice  of  the  pre- 
sentation of  any  bankruptcy  petition  by  or  against  the  debtor, 
or  of  the  commission  of  any  available  act  of  bankruptcy  by  the 
debtor.     Thus,  in  the  two  first  events  there  must  be  seizure 
before   either  happen.     And  although  there  may  have   been 
seizure  prior  to  the  happening  of  either,  yet  notice  of  the  com- 
mission of  an  available  act  of  bankruptcy  (which  means  any 
act  of  bankruptcy  available  for  a  bankruptcy  petition  at  the 
date  of  the  presentation  of  the  petition  on  which  the  receiving 
order  is  made)  (z),  will  now  destroy  the  creditor's  right  to  the 
security.     In  this  event,  however,  there  must  be  "notice,"  or 
what  is  equivalent  to  such  notice.  The  mere  existence  of  an  act 
of  bankruptcy  unknown  to  the  creditor  wUl  not,  it  is  submitted, 


(|f)  ffation  T.  ffaywoodj  L.  R.  9  within  three  montfai  before  the  pre- 

Ch.  229  ;  43  L.  J.  Ch.  872 ;  Anglo-  sentation  of  the  petition,  see  s.  6, 

lUdian  Bank.  ▼  Davu$,   L.    R.    9  sub-par.  (c).     See  also  s.  103,  aa  to 

Ch.  D.  275.  act   of    bankruptcy  when  receiring 

(z)  An  act  of  bankruptcy  is  only  order  is  made  in  lieu  of  a  commit- 

available  for  the  purpose  of  petition  ment  under  s.  5  of  the  Debtors  Act^ 

when  the  act  of  bankruptcy  on  which  1869. 
the  petition  is  grounded,  has  occurred 
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45,  46.   according  to  the  wording  of  this  section,  be  sufficient.     And  it 


must  be  of  such  an  act  of  bankruptcy  as  is  available  for  the  pur- 
poses of  a  '*  bankruptcy  petition  "  strictly  so  defined,  and  not 
such  an  act  of  bankruptcy  as  is  contemplated  by  Sect.  103  or 
Sect.  122  (a)  or  Sect.  125  ;  in  which  last  section  as  to  adminis- 
tration, notice  of  the  presentation  of  a  petition  to  the  legal  per- 
sonal representative  of  the  deceased,  has  (par.  9)  been  expressly 
made  notice  of  an  act  of  bankruptcy  (in  the  event  of  an  order 
of  administration  being  made)  so  as  to  bind  such  legal  peiBonal 
representative.  This  latter  provision  seems  not  to  be  in  any 
sense  an  act  of  bankruptcy  generally  available  for  notice  to 
the  world  at  large,  so  as  to  alter  or  affect  rights  and  titles. 

Such  seizure  of  land  is  not  (and  formerly  was  not)  an  act  of 
bankruptcy  in  itself,  and  cannot  therefore  be  affected  by  the 
doctrine  of  relation  back  of  the  trustee's  title  to  the  seizure, 
although  completed  within  the  meaning  of  this  section,  and 
therefore  Sect.  46  has  no  application  to  seizure  of  land. 
Writs  of  elegit.  As  to  enforcing  writs  of  elegit  and  executions,  see  R.  S.  C, 
"  1883. 

Ord.  XLIII.,  r.  1,  is  as  follows  : — "  Writs  of  fieri  facias  and  of 
elegit  shall  have  the  same  force  and  effect  as  the  like  writs  have 
heretofore  had,  and  shall  be  executed  in  the  same  manner  in 
which  the  like  writs  have  heretofore  been  executed  "  (aa). 

Rule  5.  "  Writs  of  venditioni  exponas,  distringas,  nuper  vice 
comitem,  fieri  facias  de  bonis  ecclesiasticis,  sequestrari  facias  de 
bonis  ecclesiasticisy  and  all  other  writs  in  aid  of  the  writ  of  fieri 
facias  or  of  elegit  may  be  issued  and  executed  in  the  same  cases 
and  in  the  same  manner  as  heretofore." 

Duties  of  46.  (1.)  Where  the  goods  of  a  debtor  are  taken  in 

"oods'tak*^ .    execution,  and  before  the  sale  thereof,  notice  is  served  on 

execution.        the  sheriff  that  a  receiving  order  has  been  made  against 

aS!^1869^      the  debtor,  the  sheriff  shall,  on  request,  deliver  the  goods 

a.  87.  to  the  official  receiver  or  trustee  under  the  order,  but  the 

costs  of  the  execution  shall  be  a  charge  on  the  goods  so 

delivered,  and  the  official  receiver  or  trustee  may  sell  the 

goods   or   an   adequate  part  thereof  for  the  purpose  of 

satisfying  the  charge. 

(a)  And  see  particularly  sub- 8.  5  of  diametrically  opposed  to  the  enact- 
sect.  103.  ment  in  sect  146  of  Uiia  Act,  and 

(aa)  This  rule,  it  is  submitted,  is      will  have  no  force. 
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(2.)  Where  the  goods  of  a  debtor  are  sold  under  an  §  46. 
execution  in  respect  of  a  judgment  for  a  sum  exceeding 
twenty  pounds,  the  sheriff  shall  deduct  the  costs  of  the 
execution  from  the  proceeds  of  sale,  and  retain  the  balance 
for  fourteen  days,  and  if  within  that  time  notice  is  served 
on  him  of  a  bankruptcy  petition  having  been  presented 
against  or  by  the  debtor,  and  the  debtor  is  adjudged 
bankrupt  thereon  or  on  any  other  petition  of  which  the 
sheriff  has  notice,  the  sheriff  shall  pay  the  balance  to  the 
trustee  in  the  bankruptcy,  who  shall  be  entitled  to  retain 
the  same  as  against  the  execution  creditor,  but  otherwise 
he  shall  deal  with  it  as  if  no  notice  of  the  presentation  of 
a  bankruptcy  petition  had  been  served  on  him. 

(3.)  An  execution  levied  by  seizure  and  sale  on  the 
goods  of  a  debtor  is  not  invalid  by  reason  only  of  its 
being  an  act  of  bankruptcy,  and  a  person  who  purchases 
the  goods  in  good  faith  under  a  sale  by  the  sheriff  shall 
in  all  cases  acquire  a  good  title  to  them  against  the  trustee 
in  bankruptcy. 

See  Sect.  145  as  to  sale  by  auction. 

The  notice  under  Sub-s.  1  is  of  the  "  receiving  order  "  having 
been  made,  and  imder  Sub-s.  2  the  notice  is  to  be  of  the  pre- 
sentation of  a  bankruptcy  petition  against  or  by  the  debtor,  and 
the  debtor  is  adjudged  bankrupt  thereon,  or  on  any  other 
petition  of  which  the  sheriff  has  notice.  The  following  was  the 
exact  language  of  Sect.  87,  &om  which  this  section  his  been 
taken : — 


« 


Where  the  goods  of  any  trader  have  been  taken  in  execution  in  Sect.  87  of  iha 
respect  of  a  judgment  for  a  sum  exceeding  fifty  pounds  and  sold,  the  1869  Act. 
sheriff,  or,  in  tibe  case  of  a  sale  under  the  direction  of  the  County 
Court,  the  high  bailiff,  or  other  officer  of  the  County  Court,  shall  retain 
the  proceeds  of  such  sale  in  his  hands  for  a  period  of  fourteen  days, 
and  upon  notice  being  served  on  him  within  that  period  of  a  bank- 
ruptcy petition  having  been  presented  against  such  trader  shall  hold 
the  proceeds  of  such  sale,  after  deducting  expenses,  on  trwt  to  pay  the 
aafM  to  the  trustee ;  but  if  no  notice  of  such  petition  having  been 
presented  be  served  on  him  within  such  period  of  fourteen  days,  or 
if,  such  notice  having  been  served,  the  trader  against  whom  the  pe- 
tition has  been  presented  is  not  adjudged  a  bankrupt  on  such  petition, 
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§  46.        or  on  any  other  petition  of  which  the  sheriff,  high  bailiff,  or  other  officer, 

has  notice,  he  may  deal  with  the  proceeds  of  such  sale  in  the  same 

manner  as  he  would  have  done  had  no  notice  of  the  presentation 
of  a  bankruptcy  petition  been  served  upon  him." 

Comparison  of  Jt  will  be  Been  at  a  glance  that  important  changes  have  taken 
e  Bections.  pjj^^^  ^^  regards  the  language  of  Sect.  87,  and  this  enactment 
In  the  first  place,  Sub-s.  1  is  entirely  new.  Having  regard  to 
the  fact  that  now  executions  against  goods,  whatever  the 
amount  levied,  do  not  afford  a  security  to  the  creditor  issuing 
them,  at  all  events  in  the  case  of  bankruptcy  supervening,  un- 
less the  sale  take  place  before  the  date  of  the  receiving  order, 
and  before  notice  of  the  presentation  of  any  bankruptcy  petition 
by  or  against  the  debtor,  or  of  the  commission  of  any  available 
act  of  bankruptcy  by  the  debtor,  Sub-s.  1,  contemplating  that 
seizure  only  will  not  give  such  security,  requires  the  sheriff'  to 
transfer  the  custody  of  the  goods  to  the  official  receiver  pending 
the  determination  by  the  creditors  of  the  course  to  be  adopted. 
So  it  is  apprehended  if  bankruptcy  supervene  within  three 
months  of  the  petition  having  been  presented,  the  trustee  will 
have  vested  in  him  the  goods  so  delivered  to  the  receiver  by 
the  sheriff,  and  if  bankruptcy  do  not  supervene  either  before  or 
after  such  three  months,  the  creditor's  rights  will  be  unaffected, 
and  until  bankruptcy  happen,  for  all  other  purposes  the  execu- 
tion creditor  is  secured  as  against  the  debtor  and  all  the  world, 
by  force  of  his  levy  and  the  attachment  of  the  goods  (c). 

But  under  Sub-s.  2,  the  amount  to  be  retained  by  the  sheriff 
is  in  respect  of  a  judgment  for  a  sum  exceeding  20/.  (and  not 
50/.  as  formerly) ;  so  that,  as  imder  the  1869  Act^  it  is  the 
judgment  and  not  the  amount  of  levy  or  proceeds  of  sale  which 
regulates  the  retention  by  the  sheriff. 

Notice  to  The  effect  of  notice  to  the  sheriff  within  fourteen  days  was 

clearly  to  affect  him  with  a  trust,  the  cestui  que  trtut,  being  the 
trustee  in  posse  representing  the  creditors  at  large.  And, 
indeed,  in  Sect.  87  the  expression  is,  that  after  receiving  the 
notice  within  the  fourteen  days  the  proceeds,  less  expenses,  are 
to  be  held  "  on  trust  to  pay  the  sum  to  the  trustee."  But  when 
did  the  trust  which  began  upon  such  notice  endf     Having 

(c)  It  was  held,  boweTer,  under  s.  might  hsTo  been  restnined  fron  eeU- 

87  of  the  1869  Act,  that  npon  seimra  ing.  Bx  parte  Rayner  re  Jokmmm^ 

only  before  the  petition  and  notice  L.  B.  7  Ch.  325 ;  Ex  parte  HmUmg 

the  trmtae  was  entitled  to  the  goods  re  Bdjfdon,  7  Ch,  D.  157. 
tbemaelTea,    althongh   the    creditor 


sheriff  creates 
a  trost. 
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regard  to  Sect.  6  of  the  Act  of  1869,  which  made  such  execu-        j  46. 

tions  issued  for  the  purpose  of  obtaining  payment  of  not  less 

than  50Z.  when  levied  by  seizure  and  sale,  acts  of  bankruptcy, 

and  because  also  of  the  relation  back  of  the  trustee's  title 

to  the  completion  of  acts  of  bankruptcy  committed  by  the 

bankrupt  within  twelve  months  next  preceding  the  order  of 

adjudication,  but  only  when  there  existed  at  the  time  of  such 

act  of  bankruptcy,  and  also  at  the  time  of  adjudication,  a  sum 

sufficient  to  support  a  bankruptcy  petition,  the  answer  clearly 

was  the  trust  (upon  receipt  of  the  notice  within  fourteen  days) 

so  raised  in  favour  of  the  trustee  would  last  until  adjudication 

took  place,   provided  abjudication  took   place  within  twelve 

months  of  the  sale  by  the  sheriff.     And  until  such  trust  was 

discharged,  either  by  payment  to  the  trustee,  or  by  the  effluxion 

of  the  time  to  which  the  title  of  the  trustee  could  relate  back, 

the  sheriff  continued  to  be  a  trustee,  and  affected  by  the  notice 

he  had  received. 

On  the  other  hand,  if  no  trust  was  raised  within  the  fourteen 
days  by  notice  of  a  petition,  or  of  having  such  notice,  and  such 
trust  having  been  created,  there  was  no  adjudication,  he  could 
deal  with  the  proceeds,  as  if  no  such  trust  had  been  created. 

Moreover,  where  he  received  no  such  notice  within  the  four- 
teen days,  the  execution,  although  an  act  of  bankruptcy,  was 
per  96  not  void  ;  and  if  he  paid  over  the  proceeds  to  the  creditor 
who  had  no  notice  of  a  prior  act  of  bankruptcy  available  for 
adjudication,  the  trustee  was  not  entitled  to  have  the  money 
refunded  (cQ,  notwithstanding  the  act  of  bankruptcy  and  the 
relation  back  of  the  trustee's  title,  so  that  in  effect  only  the 
notice  created  the  "  trust "  in  ftivour  of  the  trustee. 

So  much  for  the  87th  section  ;  but  similar  words  have  not  Change  in  the 
been  used  in  this  section,  the  words  "  shall  hold  the  proceeds  l»^«*»8e« 
of  such  sale,  after  deducting  expenses  on  trust,  to  pay  the 
same  to  the  trustee,''  have  been  omitted.  On  the  other  hand, 
the  words  are  '*  retain  the  balance  for  fourteen  days,  and  if 
within  that  time  notice  is  served  on  him  of  a  bankruptq/  petition 
having  been  presented  against  or  by  the  debtor  and  the  debtor  is 
adjudged  bankrupt  thereon,  or  on  any  other  petition  of  which 
the  sheriff  has  notice,  the  sheriff  shall,  <&c." 

In  one  view  this  may  be  said  to  be  in  effect  the  construc- 
tion of  Sect  87,  and  that  the  *'  notice  "  here  will  raise  a  trust 
for  the  creditors  at  large,  whenever  adjudication  take  place,  even 

{d)  SzparU  ViOars  re  Rogers,  L.  R.  9  Oh.  432. 
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146. 


Sheriff's 
daties. 


if  after  the  lapse  of  fourteen  days,  since  it  take  place  within 
three  months  of  the  petition.  On  the  other  hand,  it  might  be 
interpreted  that  there  should  be  not  only  notice  within  fourteen 
days,  but  adjudication  cUsOy  or  otherwise  the  creditor  will  be  entitled 
as  if  there  had  been  no  such  notice,  and  within  Ex  parte  Villan 
re  Rogers^  and  notwithstanding  the  relation  back  of  the  trustee's 
title  under  Sect.  49  when  bankruptcy  supervenes.  It  may 
have  been  the  intention  of  the  legislature  that  adjudication  in 
such  a  case  should  be  rapid  and  not  postponed,  if  the  general 
body  of  the  creditors  are  to  defeat  such  an  execution  for  a  sum 
over  20/.  Besides,  whilst  adjudication  under  the  1869  Act 
was  certain  to  follow  quickly  upon  the  filing  of  the  petition, 
and  was  inevitable  (although  creditors  might  subsequently 
resort  to  a  composition),  fixing,  as  it  did,  the  right  and  title 
under  Sect.  87,  now,  it  will  be  manifest,  that  when  adjudica- 
tion is  a  more  or  less  remote  contingency,  and  may,  notwith- 
standing a  receiving  order  is  made,  never  take  place  at  all,  it 
would  seem  to  lend  weight  to  the  view  that  if  adjudication 
do  not  take  place  within  fourteen  days  as  well  as  the  service 
of  notice,  the  creditor  will,  notwithstanding  Sect.  49  and  Sect.  6, 
be  entitled  as  against  the  trustee  to  the  proceeds.  But  if  this 
be  not  the  correct  view,  at 'all  events  it  seems  that  without 
such  notice  given,  the  act  of  bankruptcy  not  being  per  se  void, 
that  the  creditor,  if  he  is,  after  the  lapse  of  fourteen  days,  paid 
the  proceeds,  he  will  be  entitled  to  retain  them,  notwithstand- 
ing the  petition  be  presented  within  three  months  (f ).  Where, 
however,  the  sheriff  retains  the  proceeds  under  notice,  in  any 
event  if  no  adjudication  supervenes  andj  consequently,  no  bank- 
ruptcy, he  will,  it  is  apprehended,  be  discharged  from  the  trust 
created  by  the  notice,  and  will  be  justified  in  paying  over  the 
proceeds  to  the  creditor  entitled  (e«). 

The  sheriff  will,  therefore,  whether  the  amount  of  the  judg- 
ment exceed  20^.  or  not,  await  the  happening  of  any  one  of  the 
following  events. 


(e)  See  Ex  parte  Vittartt  supra. 
It  was  held  that  a  creditor  coald  if 
be  chose  abandon  part  of  his  daim, 
and  issne  execution  for  less  than  £50 
(now  £20),  although  he  signed  judg- 
ment for  the  larger  sum.  See  Ex 
parU  Berthitr  rt  Hinka,  7  Ch.  D. 
882  :  Ex  parte  Beya  re  Salvngerf  6 
Ch.  D.  832  ;  46  L.  J.  Bank.  122. 


{ee)  Where  theie  has  been  a  ale 
bj  the  sheriff  under  an  execution, 
which  occupies  more  than  a  day,  the 
fourteen  dajs,  it  was  held,  begin  to 
run  from  tbe  time  when  the  sale  is 
completed,  that  is,  the  end  of  the 
last  day  of  the  sale :  Janet  ▼.  Pare^, 
11  Q.  B.  D.  430  ;  62  L.  J.  672. 
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1.  Composition  under  Sect.  18  accepted  and  confirmed  and    ij  46>  47. 
approved. 

2.  Dismissal  of  the  petition  for  any  reason. 

3.  Annulment  or  rescission  of  the  receiving  order. 

4.  Kefusal  to   make  receiving  order,   or  having  made  it, 
refusal  to  adjudicate. 

5.  Having  adjudicated,  if  the  Court  has  vacated,  annulled  or 
set  it  aside.     (See  Sects.  23,  35,  and  36)  (/). 


47.  (1.)  Any  settlement  of  property  not  being  a  settle-  Avoidance  of 

▼olontary 

ment  made  before  and  in  consideration  of  marriage,  or  settlemeots. 
made  in  favour  of  a  purchaser  or  incumbrancer  in  good  Bankruptcy 

Aci.  1889 

faith  and  for  valuable  consideration,  or  a  settlement  made  s.  91. 
on  or  for  the  wife  or  children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  after  marriage  in  right  of 
his  wife,  shall,  if  the  settlor  becomes  bankrupt  within  two 
years  after  the  date  of  the  settlement,  be  void  against  the 
trustee  in  the  bankruptcy,  and  shall,  if  the  settlor  becomes 
bankrupt  at  any  subsequent  time  within  ten  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee  in 
the  bankruptcy,  unless  the  parties  claiming  under  the 
settlement  can  prove  that  the  settlor  was  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settlement,  and 
that  the  interest  of  the  settlor  in  such  property  had 
passed  to  the  trustee  of  such  settlement  on  the  execution 
thereof. 

(2.)  Any  covenant  or  contract  made  in  consideration  of 
marriage,  for  the  future  settlement  on  or  for  the  settlor's 
wife  or  children  of  any  money  or  property  wherein  he  had 


{/)  Ex  parte  James  re  Condon,  ral  Omnibus  Co.^  50  L.   J.   C.   P. 

L.  B.  9  Gh.  609 ;  43  L.  J.  Bank.  112;  and  see  also,  as  to  liability  of 

107  ;  80  L.  T.  773  ;  Ex  parte  Bir-  sheriff  to  trustee,  NoUey  r.  Buck,  8 

mingham  Ocu  Co.  re  Adams,  L.  B.  B.  k  C.   160  ;  and  see  DUlon  ▼. 

11  Bq.  204  ;  40  L.  J.  Bank.  1  ;  24  Langley,  2  B.  &  Ad.  131. 
L.  T.  42  ;  Phillips  ▼.  London  Qene- 
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Wliatiettle- 

mentBtre 

Tolnntaiy. 


not  at  the  date  of  his  marriage  any  estate  or  interest, 
whether  Tested  or  contingent,  in  possession  or  remainder, 
and  not  being  money  or  property  of  or  in  right  of  his 
wife,  shall,  on  his  becoming  bankrupt  before  the  property 
or  money  has  been  actually  transferred  or  paid  pursuant 
to  the  contract  or  covenant,  be  void  against  the  trustee  in 
the  bankruptcy. 

(8.)  ''  Settlement "  shall  for  the  purposes  of  this 
section  include  any  conyeyance  or  transfer  of  property. 

SttUeuMtitB* 

The  corresponding  section  (91)  of  the  Act  of  1869  has  been 
substantially  re-enacted  save  in  one  very  important  particular, 
and  that  is,  consistently  with  the  general  proviBious  of  the 
Act,  the  section  is  made  to  embrace  voluntary  settlements 
made  by  all  debtors,  and  not  alone  by  traders,  as  was  the  case 
imder  Sect.  91  of  the  1869  Act,  and  moreover,  as  wiU  be  seen, 
the  two  limits  respectively  of  ttoo  years,  rendering  such  settle- 
ments .absolutely  void,  and  of  ten  years,  rendering  them 
voidable  in  certain  events,  have  been  retained.  But  another 
condition  has  been  imposed  upon  the  donees  of  such  settle- 
ments when  they  seek  to  show  that  a  settlement  made 
within  ten  years  is  not  voidable,  for  besides  the  obligation  to 
prove  that  the  settlor  was,  at  the  time  of  making  the  settle- 
ment, able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  such  donees  must  now  also  esta- 
blish "  that  the  interest  of  the  settlor  in  such  property  had 
passed  to  the  trustee  of  such  settlement  on  the  execution 
thereof,"  the  intention  being  to  prevent  the  covinous  existence 
of  a  pretended  settlement  in  favour  of  others,  which  might 
purport  to  be  in  fact  a  settlement,  upon  its  face,  and,  yet 
from  such  retention  of  interest  by  the  settlor,  be  a  means  of 
withdrawing  his  property  from  the  reach  of  his  creditors,  and 
would  seem  to  be  an  extension  of  the  old  enactment  contained 
in  sub-s.  2. 

It  has  been  laid  down  that  a  voluntary  conveyance  is  not 
fraudulent  against  creditors  within  the  13  Eliz.  imless  the 
party  making  it  was  indebted  at  the  time,  or  nearly  so,  and 
Lord  Alvanley  has  said  that  to  invalidate  a  settlement  made 
after  marriage  by  the  13  Eliz.  the  settlor  must  be  in  insolvent 
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circumstances  (^)  ;  but  in  some  instances  a  contrary  doctrine  §  47. 
has  prevailed  (^).  At  the  same  time  it  would  be  difficult  to 
contend  that  a  conveyance  proved  to  be  made  with  the  express 
intent  to  defraud,  even  ftiture  creditors,  would  not  be  void  as 
against  them,  and  it  seems  that  point  was  involved  in  Tarback 
V.  Marhury  (t)  and  Hungerford  v.  Earle  {k).  And  if  the  con- 
veyance does  not  leave  the  grantor  enough  to  pay  his  present 
debts,  he  is  for  this  purpose  considered  as  if  insolvent  at  the 
time  of  the  conveyance ;  and  on  the  other  hand,  the  deed  may 
be  void,  although  it  do  leave  him  enough  to  pay,  if  the  circum- 
stances be  such  that  the  Court  infers  fraud  {l).  In  Holmes  v.  Holmes  y. 
Fenny  (m)  Wood,  V.-C.,  thus  sums  up  the  result  of  the  cases  :  ^^^V- 
"  The  mere  fact  of  a  settlement  being  voluntary  is  not  enough 
to  render  it  void  against  creditors ;  but  there  must  be  unpaid 
debts,  which  were  existing  at  the  time  of  making  the  settle- 
ment, and  the  settlor  must  have  been  at  the  time,  not  neces- 
sarily insolvent,  but  so  largely  indebted  as  to  induce  the  Court 
to  believe  that  the  intention  of  the  settlement,  taking  the 
whole  transaction  together,  was  to  defraud  the  persons  who,  at 
the  time  of  making  the  settlement,  were  creditors  of  the 
settlor  ....  Where,  in  order  to  evade  the  statute,  a  person  being 
considerably  indebted,  makes  a  voluntary  settlement  which 
would  be  void  if  impeached  by  those  who  were  then  his 
creditors,  and  afterwards  pays  them  off  and  a  new  set  of 
creditors  stand  in  their  places,  such  a  settlement  would  be 
void  as  against  the  subsequent  creditors,  because  it  would  be  a 
fraud  on  the  statute  "  (n). 

So  in  having  regard  to  the  rule  derivable  from  the  case  of 
Freeman  v.  Fope  (o),  and  other  cases,  the  true  test,  it  seems,  Freeman  ▼. 
is  not  whether  there  be  any  debt  in  existence  which  was  due    ^' 
prior  to  the  settlement,  and  which,  in  the  result,  has  been 
unpaid,  although  the  settlor  continued  solvent  after  making 


(g)  See  Smith's  L.  Cas.,  8th  ed. 
▼oL  i.,  35,  and  also  I£olera/t*8  Caae^ 
Dyer,  294  ;  and  6  Yea.  884  ;  Shears 
T.  Rogers^  3  B.  &  Ad.  862  ;  Russell 
T.  Hammond,  1  Atk.  15. 

(A)  Tmnwnd  v.  WestacoU,  2 
BeAT.  340 ;  4  Beav.  840. 

(»)  2  Vem.  510. 

{k)  2  Vera.  261. 

(I)  Jaekstm  y.  Bowtey,  1  Car.  ft 
K.  97,  Brekinc,  J. ;  SpireU  ▼.  WU- 


lom,  34  L  J.  Ch.  865  ;  Freeman  y. 
Pope,  L  B.  5  Ch.  at  p.  548 ; 
and  B,  ▼.  Saddlers*  Co,,  10  H.  L. 
Ca.  404  ;  32  L.  J.  Q.  B.  337. 

(m)  8  Kay  &  J.  99. 

(n)  And  dictum  of  Lord  Westbury 
in  Spirett  t.  WHlows,  supra. 

(o)  Vide  J  amen,  V.-C,  in  Freeman 
r.  Pope,  L.  B.  9  Eq.  p.  211 ;  and  L. 
B.  5  Ch.  p.  543. 

Y  2 
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I  47.       the  settlement,  but  whether,  from  all  the  circmnBtances,  the 
Court  can  infer  that  the  settlement  was  made  with  the  intent, 
actual  or  constructive,  of  delaying  or  hindering  creditors  (p). 
^^^y  ▼•        In  another  case,  McuHcay  v.  Douglas  {q\  V.-C.  Malins  laid  down 
"^^  that  it  was  enough  to  vitiate  a  voluntary  settlement,  if  it 

appeared  that  the  settlor,  at  the  time  of  making  the  settle- 
ment, contemplated  a  state  of  things  which  might  result  in 
insolvency,  although  he  continued  solvent  for  some  time  after- 
wards :  and  a  volimtary  settlement  of  the  bulk  of  his  property 
by  a  person  about  to  embark  in  a  hazardous  trade,  was  held 
void  at  the  suit  of  a  subsequent  creditor,  although  there  were 
no  creditors  in  existence  whose  ^debts  were  owing  before  the 
date  of  the  settlement,  and  although  the  settlor  continued 
solvent  for  some  time  afterwards.  So  where  a  person,  not  in 
trade,  and  solvent,  executed  a  voluntary  settlement  of  a  sum  of 
1,000Z.  upon  himself  for  life,  determirKible  on  hankruptcyy  with 
further  trusts  for  the  benefit  of  his  wife  and  children,  and 
thirteen  years  afterwards  embarked  in  trade,  upon  his  subse- 
quent bankruptcy,  the  settlement  was  set  aside  as  fraudulent 
on  its  face  (r). 

So  far  as  regards  the  general  law  as  to  volimtary  settlements 
void  \mder  the  statute  of  Eliz.,  as  it  affected  persons,  whether 
traders  or  non-traders. 

Sect.  91  of  the  Bankruptcy  Act,  1869,  in  effect  relieved  the 
Courts  from  the  consideration  of  all  questions  of  fraud,  actual 
or  constructive,  in  dealing  with  voluntary  settlements  made  by 
traders  who  became  bankrupt  within  two  years  afterwards,  and 
rendered  all  such  settlements  absolutely  void,  and  also,  as  we 
have  seen,  threw  upon  the  donees  under  such  settlements  (and 
whether  the  debtor  had  then  existing  creditors  who  were 
creditors  at  the  time  of  making  such  settlement  or  not),  if 
within  ten  years  after  making  such  a  settlement  the  settlor 
became  bankrupt,  the  onus  of  proving  his  solvency  at  the  date 
of  the  settlement  (<).  But  the  section  still  left  voluntazy 
settlements  by  non-traders,  or  by  traders  who  did  not  become 
bankrupt  within  ten  years,  to  be  dealt  with  under  the  Statute 
of  Elizabeth.  And  so  where  such  settlements  came  within 
that  Statute  as  fraudulent,  they  necessarily  became  and  were 

(p)  See  Smith's  L.  Ca.,  8th  ed.,  8  Gh.  D.  807. 

Tol.  i. ,  p.  87,  and  cases  cited.  («)    See   as    to    its    retrospectiTe 

(9)  L.  R.  14  Eq.  106.  effect,  Ex  parU  Dawmm,  Lu  B.  19 

(r)  Ex  parte  Stephens  re  Peareon,  Bq.  488  ;  44  L.  J.  Bank.  49. 
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acts  of  bankniptcy,  and  could  be  avoided  by  the  trustee  upon       I  47. 
his  appointment 

As  an  ordinary  and  general  rule  a  conveyance  by  deed 
imports  and  assumes  a  consideration  until  otherwise  proved. 
But  27  Eliz.  c.  4  (made  perpetual  by  30  Eliz.  c.  18)  enacted,  27  Eliz.  c.  4. 
for  the  protection  of  purchasers  (as  did  13  £liz.  c.  5,  in 
favour  of  creditors),  that,  as  against  purchasers  for  valuable 
consideration,  every  conveyance,  grant,  charge,  lease,  estate, 
and  limitation  of  use  of,  in,  or  out  of  any  lands,  tenements,  or 
other  hereditaments  whatsoever,  for  the  intent  and  purpose  to 
defraud  and  deceive  such  persons,  ^.,  as  should  purchase  the 
said  lands,  <bc.,  should  be  void  as  against  them.  But  such 
conveyances  were  good  as  against  the  grantor  (6), 

So    a    mortgagee    has  been    held  to  be   a  purchaser  (u),  Who  aro 
and  a    purchaser  imder  a    settlement  made  in   consideration  P^^shaaers. 
of  an    intended  marriage  (x),  but  not  under  a  post-nuptial 
settlement,  unless  made  in  pursuance  of  articles  entered  into 
before  marriage  (y).      And  the  articles  ought  to  be  binding 
ones  (z). 

Marriage  has  always  been  deemed  a  valuable  consideration,  Ante-nuptial 
consequently  a  settlement  made  previously  to  and  in  considera-  wttlementa. 
tion  of  marriage  in  favour  of  a  husband,  or  a  wife,  and  their 
issue,  is  a  settlement  for  valuable  consideration,  so  as  to  exclude 
the  operation  of  27  Eliz.  c.  4. 

So,  likewise,  when  made  in  pursuance  of  articles  entered  into 
prior  to  marriage,  such  settlements  were  excepted  under 
Sect.  91  of  the  1869  Act,  even  in  the  case  of  traders,  and 
under  this  section  are,  in  respect  of  either  traders  or  non- 
traders,  also  excepted. 

But  such  ante- nuptial  settlements,  covenants,  or  agreements 
must  likewise  have  been  bondjide,  and  not  have  been  of  property 
to  be  afterwards  acquired,  or  of  such  property  as  the  settlor 
had  not  at  the  time  of  his  marriage  any  estate  or  interest, 
whether  vested  or  contingent,  in  possession  or  remainder,  unless 
it  was  of  money  or  property,  of  or  in  the  right  of  his  wife,  and 
unless  the  property  was  actually  transferred. 

(<)    Smith   T.    Oakland,   2  Her.  (y)  Martin  t.  Stymor,  1  Ch.  Ga. 

123.  170. 

(tt)    Chapman   t.   Emery,   Cowp.  (2)    Doe  d.    Bamei  ▼.   Howtf    i 

279  ;  Dolphin  ▼.  Aylward,  L  R.  4  Bing.   N.   0.   737  ;  and  see  Ex  parte 

H.  L.  486.  Cox  re  Reed,  1  Cb.  D.  302. 

{x)  Douglat  t.  Wood,  1  Ch.  Ga.  9. 


326  THE   BANKRUITCY   ACT,    1883. 

§  47.  So,  in  Ex  parte  BoUand  re  Clint  (a),  where  a  trader  in  Apnl, 

After-acquired  1868,  executed  a  settlement  upon  his  marriage  by  which  he 
property.  settled  certain  specific  chattels  upon  trust  for  the  benefit  of  his 

BMandy,  ^jfe  ^oi^  the  issue  of  his  marriage,  which  also  contained  a 
covenant  with  the  trustees,  that  all  future  real  or  permmal 
estate  which  the  settlor  should  at  any  time  during  the  coverture  he 
possessed  of  or  entitled  to,  or  should  otherwise  acquire  hy  devolution, 
ffift,  devise,  bequest,  purchase,  accumulation,  or  otherwise  howsoever, 
should  he  conveyed  and  assigned  to  the  trustees,  upon  the  trusts 
thereby  declared,  and  in  1870,  having  bought  some  shares  in  a 
joint  stock  company,  he  was  afber wards,  in  1873,  adjudicated 
bankrupt,  at  the  time  the  shares  were  still  standing  in  his 
name,  but  the  certificates  were  in  the  possession  of  his  wife's 
father,  and  they  were  subsequently  delivered  to  the  trustees  of 
the  settlement ;  it  was  proved  that  the  settlor  was  solvent 
at  the  date  of  the  settlement,  but  notwithstanding  it  was  con- 
tended that  future  creditors  had  no  vested  interest  in  future 
property,  and  that  such  covenants  had  been  upheld  in  former 
cases,  even  where  the  settlor  was  insolvent  at  the  date  of  the 
settlement  (6),  the  Chief  Judge  held  that  the  settlement  was 
void.  He  said,  "  I  am  not  aware  of  any  case  in  which  such  a 
settlement  was  held  binding  " ;  and  referring  to  the  dictum  of. 
Lord  Eldon  in  Lewis  v.  Maddocks,  which  was  the  case  of  a  lease- 
hold interest,  he  also  said,  "  Lord  Eldon  seems  very  carefuUy 
to  have  guarded  against  the  possibility  that  the  person  claiming 
this  personal  estate  might  be  claiming  it  in  competition  with 
creditors  of  the  husband.  .  .  .  and  in  coming  to  the  conclusion 
to  which  he  did  come,  he  must  have  considered  that  the  credi- 
tors of  the  intestate  husband  were  entitled  to  be  first  paid  out 
of  the  personal  estate,  <kc.  Nothing,"  said  his  Lordship,  "  can 
be  more  directly  opposed  to  the  plain  reason  and  justice  and 
policy  of  the  law  than  that  a  man,  whether  in  fraud  or  not^ 
should,  on  his  marriage,  undertake  that  whatever  fragment  of 
property  he  may  acquire  during  coverture,  down  to  the  smallest 
particular,  should  be  subject  to  the  trusts  which  are  supposed 
to  be  declared  by  this  settlement.  There  are  many  cases  in 
which  such  settlements  have  been  set  aside.  There  are  cases 
in  which  the  policy  of  the  law  has  been  declared  to  be  that  a 

(a)  L   R.  17  Eq.  115  ;  43  L.  J.  17  Ves.  48 ;  and  as  to  ooTenantB  not 

Bank.  16  ;  29  L.  T.  525.  void  for  uncertainty,  P^c  v.  Arbuik- 

(6)  Uardey  t.   Gvem,   12    Beav.  not,  1  De  Q.  &  J.  406. 
182 ;  Ltwit  v.  Maddocht,  8  Ves.  150 ; 
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man  cannot  withdraw  Gcom.  bis  creditors,  even  in  consideration       I  47. 
of  marriage,  future  property  which  he  may  acquire,  if  at  the 
time  other  persons,  namely,  his  creditors,  have  the  right  to  be 
paid  outof  the  property." 

So  it  has  also  been  held,  where  the  marriage  and  the  considera- 
tion for  the  settlement  is  only  part  of  a  scheme,  to  protect  the 
property  from  the  claims  of  creditors,  the  settlement  will  be  set 
aside,  although  made  prior  to  and  in  consideration  of  marriage  (r). 

It  was  held  that  Sect  91  of  the  1869  Act  did  not  apply  to 
a  covenant  for  payment  of  a  sum  of  money  not  specifically  ear 
marked  (d). 

But  it  would  appear,  both  under  Sect.  91  of  the  1869  Act,  as  Specific  pro- 
also  under  this  Section  (Sub-s.  2),  that  where  the  coyenant  or  P^^* 
contract  is  made  in  consideration  of  marriage,  for  the  future 
settlement  of  specific  property  upon  a  wife  or  children,  although 
the  settlor  may  not  at  the  date  of  such  marriage  have  any  estate 
or  interest,  either  vested  or  contingent,  in  possession  or  remainder, 
and  although  such  property  may  not  be  money,  or  property,  of 
or  in  right  of  his  wife,  if,  when  the  settlor  acquires  such  estate, 
or  interest,  or  money,  he  actually  transfers  or  pays  it  to  the 
trustees  of  the  settlement,  and  in  performance  of  his  covenants 
contract,  or  \mdertaking  before  the  settlor  becomes  bankrupt, 
in  such  case  the  transferee  or  recipient,  and  not  the  trustee  in 
bankruptcy,  will  be  entitled  {e). 

So  it  would  seem  to  follow  that,  under  this  Act,  as  the  words 
used  are  "  on  his  becoming  bankrupt,"  and  not  "  prior  to  the 
commencement  of  the  bankruptcy,"  that  such  transfer  or  pay- 
ment by  and  in  pursuance  of  a  contract  or  covenant  prior  to 
marriage  will  be  good  as  against  the  trustee  in  bankruptcy, 
notwithstanding  such  transfer  or  payment  by  the  settlor  take 
place  after  an  act  of  bankruptcy,  or  even  after  the  making  of  a 
receiving  order. 

But,  also,  where  under  Sub-s.  1,  the  donees  of  voluntary 
settlements  are  discharging  the  onus  imposed  by  that  clause 
upon  them,  with  the  new  onus  of  proving  that  the  settlor's 
interest  passed,  on  the  execution  of  the  deed,  to  the  trustee  of 
the  settlement,  the  time,  viz.,  ten  years,  within  which  such 

(c)  Colombine  v.  PenhaU,  1  Sm.  28  L.  T.  862. 
k  Q,  228  ;  Bidmer  t.  Hunter,  L.  £.  (e)  See  sab-B.  2 ;   and   Ex  parte 

8  Bq.  46.  BoUand,  tupra  ;  and  see  £x  parte 

id)  Ex  parte  Buh€prtT<mnie$,h.  ffvsUable  re  Conibeer^  2  Ch.  D.  54; 

R.  8  Ch.  718  ;  42  L  J.  Bank.  107  ;  46  L.  J.  Bank.  59 ;  84  L.  T.  605. 


328 


THE   BANKRUPTCY    ACT,   1888. 


§47. 


Married 
Women's  Pro- 
perty Act, 
1882. 


Wife's  equity 
to  a  settle- 
ment. 


Covenants  to 
settle. 


settlements  can  be  impeached,  is  to  be  reckoned  from  the  date 
of  the  settlement  to  the  date  of  bankruptcy^  and  not  the  date 
of  the  receiving  order.  And  from  the  same  periods  will  also 
the  two  years  be  reckoned,  so  as  to  avoid  a  settlement  in  toto. 

As  to  what  is  an  estate  or  interest,  it  has  been  held  that 
the  enactment  (Sub-s.  2)  does  not  apply  to  such  an  interest  as 
the  settlor  had  which  was  liable  to  be  divested  (/). 

Under  the  Married  Women's  Property  Act,  1870,  a  policy  of 
insurance  effected  by  a  married  man  on  his  own  life,  and 
expressed  on  its  face  to  be  for  the  benefit  of  his  wife  or  children, 
was  unaffected  by  Sect.  91  of  the  1869  Act. 

It  will  be  interesting  to  ascertain  what  effect  the  provisions 
of  the  Married  Women's  Property  Act,  1882,  will  have  upon 
this  section.  As  regards  her  rights  over  and  in  respect  of  her 
husband's  estate,  that  is  to  say,  where  the  covenant  and  contract 
has  been  made  with  her  or  her  trustees,  and  not  carried  out,  and 
as  affecting  her  right  to  claim  as  i^feme  sole  upon  his  estate. 

As  regards  such  of  her  estate  as  formerly  was  acquired  by 
her  husband,  but  as  to  which  he  was  compelled  to  seek  relief 
in  the  Courts  of  Equity,  and  to  ask  its  aid,  such  Courts  always 
recognised  the  wife's  equity  to  a  settlement  out  of  such  estate, 
and  Courts  of  Bankruptcy,  following  the  same  rule,  likewise 
regarded  the  wife's  equity  to  a  settlement  out  of  her  property 
acquired  by  her  husband  in  her  right  and  prior  to  his  discharge. 
At  all  events,  as  to  women  coming  within  the  scope  of  the 
Married  Women's  Property  Act,  1882,  it  is  presumed  they  will 
now  exercise  as  femes  sole  their  absolute  rights  under  the  statute, 
and  will  be  entitled,  as  provided  in  that  Act,  to  all  their  estate 
as  against  their  husbands  and  their  trustees ;  but  as  to  such 
women  as  are  not  within  the  scope  of  the  Act,  either  as  the 
result  of  the  date  of  their  marriage  or  from  any  other  cause,  it 
is  apprehended  they  will  still  be  entitled  to  an  equitable  share 
of  such  estate  as  their  insolvent  husbands  acquire  out  of  their 
property  {g). 

As  to  covenants  to  settle  wife's  future  property  upon  her,  it 
is  a  conmion  circumstance  in  settlements  to  make  the  husband 
enter  into  such  covenants,  and  a  covenant  to  settle  the  wife's 
after-acquired  property  will,  in  the  absence  of  expressions 
showing  a  contrary  intention,  be  construed  as  applying  only  to 


(/)  Re  Andrewi  Truttif  7  Ch.  D. 
635  ;  38  L.  T.  877. 

yff)  But  see  also  Married  Women's 


Property  Act,  1870,  aa  to  estates  of 
married  women  within  that  Act. 
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property  acquired  during  the  coverture,  although  it  be  not  bo    §§  47,  48. 
expressly  limited  (A). 

Where  an  intended  wife  and  husband  covenanted  with  the 
trustees  of  their  marriage  settlement  to  bring  into  settlement 
"  all  property  to  which  the  wife,  during  the  coverture,  or  her 
husband  in  her  right,  should  become  entitled  by  devise,  bequest, 
or  otherwise,  for  any  estate  or  interest  whatsoever,"  it  was  held 
that  the  covenant  boimd  her  residuary  estate  given  her  for 
her  separate  use  by  her  father's  will  during  the  coverture  (i), 
A  wife  is  at  liberty  to  elect  during  coverture  to  confirm  or  dis- 
aflGirm  a  settlement  executed  by  her  while  an  infant,  and  if 
she  becomes  of  \msound  mind  without  doing  so  the  Court  has 
jurisdiction  to  elect  on  her  behalf  (k).  And  where  by  settle- 
ment on  marriage  it  was  covenanted  that  any  property  over 
500/.  "  as  to  which  the  wife  'then  was  or  should,  during  the 
coverture,  become  entitled,"  was  to  be  brought  into  the  settle- 
ment, it  was  held  that  an  unascertained  share  of  residuary 
estate  given  to  the  wife  by  a  will  which  came  into  operation 
before  the  marriage  was  not  within  the  covenant,  the  value  of 
the  share  having  only  reached  500/.  after  the  determination  of 
the  coverture  (/). 

48.  (1.)  Every  conveyance  or  transfer  of  property,  or  Ayoidance  of 
charge  thereon  made,  every  payment  made,  every  obliga-  J!J^tain'a«e^ 
tion  incurred,  and   every  judicial  proceeding   taken   or  Bankruptcy 
suffered    by  any  person    unable   to   pay  his   debts    as  g  92.      ' 
they  become  due  from  his  own  money  in  favour  of  any 
creditor,  or  any  person  in  trust  for  any  creditor,  with  a 
view  of  giving  such  creditor  a  preference  over  the  other 
creditors  shall,  if  the  person  making,  taking,  paying,  or 
suffering  the  same  is  adjudged  bankrupt  on  a  bankruptcy 
petition  presented  within  three  months  after  the  date  of 
making,  taking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  trustee  in  the  bankruptcy. 

(A)  Dickinton  t.  DUlwyn,  L.  R.  8  aside  settlement,  Z>ut^<m  v.  Thampion^ 

Eq.  546  ;  Carter  y.  Carter,  L.  B.  8  C.  A  March,  1883. 

Eq.  />51 ;  In  re  Edwards,  L.  B.  9  (k)  Wilder  v.  Pigot,  22  Ch.   D. 

ClL  97.  263 ;  62  L.  J.  Ch.  141. 

(»)  Re  AUnuU,  PoU  ▼.  Bra$tey,  (V)  ReWeUtead,  WdtUady.  Leedi, 

22  Ch.  D.  275.      See  as  to  setting  47  L.  T.  381. 
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Wbat  18 
deemed  a 
fnuidalent 
preference. 


Transfer  of 
the  whole  of 
property. 


AdTaocee. 


Ex  parte 
SOU. 


(2.)  This  section  shall  not  affect  the  rights  ofanyperson 
making  title  in  good  £edth  and  for  valuable  consideration 
through  or  under  a  creditor  of  the  bankrupt. 

We  haye  already  seen  that  all  fraudulent  dispositions  of 
property  are  acts  of  bankruptcy,  and  as  such  are  void  as 
against  creditors  within  Sect.  4 ;  but  it  does  not  follow  thai 
transactions,  which  may  be  impeached  as  fraudulent  preferences 
under  this  section,  are  also  at  the  same  time  acts  of  bankruptcy. 

There  is  no  doubt  that  at  common  biw  a  debtor  (provided 
the  transaction  does  not  amount  to  a  fraudulent  preference 
under  the  bankrupt  laws)  may  openly  prefer  one  creditor  to 
the  rest,  and  transfer  property  to  him,  even  after  the  others 
have  commenced  their  actions  (m),  and  on  that  footing  stands 
a  deed  for  the  benefit  of  creditors  so  soon  as  any  creditor 
knows  of  and  assents  to  it  (n).  And  it  is  broadly  laid  down 
that  a  sale  of  property  for  good  (i.^.,  valuable)  consideration  is  not, 
either  at  common  law  or  under  the  statute  of  EHizabeth,  void 
merely  because  it  is  made  with  intent  to  defeat  an  expected 
execution  (o). 

A  conveyance  to  a  creditor,  however,  by  a  debtor  of  the 
whole  of  his  property,  or  of  the  whole  with  a  nominal  exception 
in  consideration  of  a  bygone  and  pre-existing  debt,  though 
not  fraudulent  within  the  Statute  of  Elizabeth  ( p\  is  fraudu- 
lent \mder  the  Bankrupt  Act  and  an  act  of  bankruptcy  {q). 
And  so  likewise  even  where  there  is  a  small  fresh  advance,  for 
though  the  smallness  of  the  fresh  advance  does  not  necessarily 
make  the  conveyance  an  act  of  bankruptcy,  it  affords  strong 
evidence  that  the  principal  object  of  the  parties  in  the  whole 
transaction  was,  not  to  enable  the  bankrupt  to  continue  the 
trade,  but  to  seciure  the  grantee  the  repayment  of  his  past 
advances.     In  the  words  of  Mellish,  L. J.,  in  Ex  parte  Ellis  (r)  : 


(m)  EoUfird  r.  Andertan,  5  T.  B. 
235 ;  Eastvdek  t.  Cailiaud,  5  T.  B. 
420  ;  OoM  y.  Nealt,  5  B.  &  M.  19  ; 
aee,  howerer,  Owen  t.  Body,  5  A  & 
B.  28. 

(n)  Wolverkamptan  and  Stafford- 
shire Banking  Co,  t.  Martton,  7  H. 
k  N.  148  ;  SO  L.  J.  Bz.  402. 

(o)  Wood  r.  Diane,  7  Q.  B  892 ; 
Hale  y.  The  Saloon  Omnibue  Co.,  4 
Drew.   492 ;  but  we  BoU  y.  Smith, 


21  Beay.  511. 

{p)  Alton  y.  ffarrimm,  L.  B.  4 
Ch.  622. 

iq)  Lindon  y.  Sharp,  7  SooU,  N. 
B.  730 ;  HuUon  y.  CrtUweU,  1  B. 
&  B.  15  ;  Penneii  y.  BeynoUU,  11  G. 
B.  N.  S.  709 ;  Lomax  y.  Btatot^ 
L.  B.  6  C.  P.  107  ;  BxparUNorUm^ 
L.  B.  16  Bq.  397. 

(r)  2  Ch.  D.  797  ;  45  L.  J.  Bank. 
1 59 ;  Me  alao  Ex  parte  Fither  re 
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"  It  is  not  a  question  whether  the  further  advance  is  great  or  j  48. 
small,  but  whether  there  is  a  bond  Jlde  intention  of  carrying  on 
the  business."  But  though  rendered  fraudulent  as  contrary  to 
the  spirit  of  the  bankrupt  laws,  even  in  the  absence  of  actual 
fraud,  such  conveyances  did  not  become  fraudulent  in  fact  and 
for  all  purposes,  so  that  where,  \mder  the  then  existing  law, 
there  was  no  relation  back  of  the  assignee's  title,  such  an 
assignment  could  not  be  treated  as  an  act  of  bankruptcy  so  as 
to  be  voidable  by  the  assignees  {$) ;  but  if  such  transaction 
eame  within  the  meaning  of  a  "  fraudulent  preference "  it  could 
be  so  avoided,  although  not  an  act  of  bankruptcy  {ty 

Under  Sect.  92  of  the  last  Act,  and  also  under  the  present 
section,  certain  conditions  have  been  prescribed  under  which 
such  transfers  by  bankrupts  to  creditors  on  the  eve  of  bank- 
ruptcy may  be  avoided  as  contrary  to  the  spirit  of  a  fair  and 
equitable  distribution  of  the  bankrupt's  property  amongst  the 
creditors  generally. 

A  transfer  of  even  a  part  of  the  debtor's  property  to  a  Tranafer  of 
creditor  in  consideration  of  a  bygone  and  pre-existii^g  debt,  P"*  °^  P™" 
though  not  fraudulent  within  the  Statute  of  Elizabeth,  was,  *^^' 
even  before  the  Bankruptcy  Act,  1869,  fraudulent  and  an  act 
of  bankruptcy,  if  made  voluntarily  and  in   contemplation  of 
bankruptcy,  or  if  it  otherwise  had  the  effect  of  defeating  or 
delaying  creditors  (w). 

This  doctrine,  known  as  "  fraudulent  preference,"  and  which 
was  so  well  established  by  a  series  of  decisions  originating  in 
the  time  of  Lord  Mansfield,  was  not  embodied  in  any  Bankruptcy 
Act  prior  to  1869. 

There  was  much  conflict  of  opinion  as  to  what,  in  the  parti- 
cular case,  was  necessary  to  constitute  in  law  a  transaction  a 
fraudulent  preference  within  the  meaning  of  Sect.  92  of  the 
Act  of  1869,  and  it  was  contended  in  one  case  that  as  the 
word  "  voluntarily,"  which  was  formerly  used  as  the  received 
definition  of  a  fraudulent  preference,  had  been  substituted  by 

A^,  L.  R.  7  Ch.  686  ;   41  L.   J.  (s)  Jones  y.  ffarber,  L.  R.  6  Q. 

Bank.  62 ;  £x  parU  Winder,  1  Ch.  B.  77  ;  Mereer  t.  Peterton,  L  B.  2 

D.  290 ;  Ex  parte  Oreener  re  Vane,  Bz.  804. 

46  L.  J.  Ch.  76.     And  see  Ex  parte  {t)  Marke  t.   Feldman,  L.  B.  5 

WUkineon  H  Berry,  22  Ch.  D.  788,  Q.  R  275. 

in  which  the  Court  of  Appeal  held  (u)  SnvUh  t.  Cannan,  2  B.  &  B. 

that  it  was  not  neeesaaiy  that   the  85 ;  Young  t.  FUtcKer,  8  H.  kQ, 

agreement  to  make  adTano88  ihouldbe  782,  S.  C.  ;  BiUg  ▼.  Smith,  84  L.  J. 

binding  at  law  or  in  equity.    It  need  Q.  B.  68. 

only  be  bond  fide,   • 
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Necessary 
elements  of 
fraudulent 
preference. 


It  mast  have 
beenvoluntaiy. 


the  words  in  the  92nd  section  of  the  1869  Act,  "with  a  view 
of  giving  such  a  creditor  a  preference  over  the  other  creditors/' 
the  section  avoided  a  payment  made  partly  under  pressure  and 
partly  with  a  view  to  prefer  a  particular  creditor ;  but  this 
contention  was  held  not  tenable,  and  that  a  payment  in  order 
to  be  void  was  still  to  be  voluntary  in  the  sense  of  being  given 
without  pressure,  inasmuch  as  the  law  of  firaudulent  preference 
remained  unchanged  in  this  respect  (x). 

The  several  elements  necessary  to  be  proved  so  as  to  con- 
stitute a  transaction  void  as  a  fraudulent  preference,  under  the 
last  Act,  as  far  as  they  can  be  deduced  from  the  cases,  are 
these.     The  transaction  must  necessarily  have  been  made, 

(1.)  Voluntarily,  and  with  the  sole  object  (of  which  knowledge 
on  the  part  of  the  person  so  preferred  was  requisite)  of  giving 
that  particular  creditor  a  preference  over  the  rest. 

(2.)  That  the  debtor  was,  when  he  gave  such  preference, 
unable  to  pay  his  debts  as  they  became  due  out  of  his  own 
moneys. 

(3.)  That  the  debtor  should  become  bankrupt  within  three 
months  from  the  date  of  the  transaction. 

And  it  would  seem  that  in  these  several  respects  the  law 
remains  unaltered,  save  that  the  above  section  has  added  to 
the  language  of  Sect.  92  of  the  1869  Act,  the  words  "  or  any 
person  in  trust  for  any  creditor,''  in  describing  such  transfers, 
and  has  rendered  more  clear  the  meaning  of  the  words  (which 
was  somewhat  obscure)  at  the  end  of  Sect.  92  of  the  1869  Act(y), 
operating  in  favour  of  "  purchaser,  payee,  or  incumbrancer,  in 
good  faith  and  for  valuable  consideration  "  by  the  enactment  in 
lieu  of  the  above  words  that  the  section  shall  not  "  affect  the 
rights  of  any  person  making  title  in  good  faith  and  for  valuable 
consideration  through  or  under  a  creditor  of  the  bankrupt." 

1.  The  transfer  must  have  been  a  voluntary  act. 

In  a  recent  case  (a),  Jessel,  M.R.,  said,  that  in  considering 
what  is  a  fraudulent  preference  within  Sect.  92  of  the  Act  of 
1869,  regard  must  be  had  simply  to  the  words  of  that  Act,  and 
that  the  decisions  prior  to  the  Act  of  1869,  although  useful  as 

(x)  Ex  parte  Craven^  K  R.  10 
Eq.  648 ;  affirmed  on  appeal,  Ex 
parU  TtmpeU,  K  R.  6  Ch.  70  ;  40 
L.  J.  Bank.  33 ;  Smith  t.  Pilgrim^ 
L.  R.  2  Ch.  D.  127;  Strachan  ▼. 
Barton,  11  Ex.  647. 

iy)  And  see  Butcher  r.  Stead,  L. 
R.  7  H.  L.  839  ;  sub  rum,  Mddrmn^ 


43  L  J.  Bank.  198,  in  wliich  it 
held  that  a  creditor  was  within  the 
protection  of  the  words  of  the  section 
a?  well  as  a  third  party. 

(z)  Mx  parte  GrijffUh  re  WUcoxon^ 
23  Ch.  D.  C.  A.  69;  W.  N.  Pebniaij 
24,  1883. 
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guides,  should  not  be  substituted  for  the  words  of  the  Act,  so  in  I  48. 
the  particular  case  it  was  held,  that  although  there  was  in  some 
sense  pressure  by  the  creditor,  who  had  made  repeated  requests 
for  payment  and  had  been  often  refused  by  the  debtor,  yet 
there  having  been  evidence  of  an  intention  to  prefer,  the  trans- 
action was  held  to  have  been  volimtary  within  this  section. 

Under  the  old  law,  it  had  been  held  that  if  the  act  were  done 
in  pursuance  of  a  previous  contract  which  in  itself  did  not 
amount  to  a  fraudulent  preference  (a),  or  to  deliver  the  debtor 
from  legal  process  (6),  or  in  consequence  of  a  threat  or  appre- 
hension of  legal  proceedings,  whether  civil  or  criminal,  even 
though  groundless  (c),  or  to  avoid  the  enforcement  by  the 
creditor  of  some  legal  right,  such  as  abstaining  from  levying  a 
distress  (t/),  the  transaction  could  not  be  regarded  as  purely 
volimtary,  and  therefore  was  not  a  fraudulent  preference.  And 
most  recently  it  was  held  that  an  assignment  of  all  effects  for  a 
present  advance,  as  well  as  after-acquired  property  arising  from 
such  advance,  was  not  in  itself  fraudulent  (dd). 

Sect.  25,  sub-s.  (2)  of  this  Act  declares,  that  upon  the  arrest  of 
a  debtor  no  payment  or  composition  made  or  security  given 
after  arrest  shall  be  exempt  from  the  provisions  of  this  Act 
relating  to  fraudulent  preferences. 

An  agreement  to  withdraw  an  execution  by  the  creditor  and  to 
make  an  advance  to  the  debtor  to  pay  his  bankers,  upon  having 
a  bill  of  sale  of  all  the  property  to  cover  the  old  debt  and 
future  advances,  was  held  void  upon  the  creditor  taking  posses- 
sion as  a  device  to  defeat  creditors,  but  the  payment  to  the 
bankers  was  protected  as  having  been  made  boTid  fide  {e). 

Pressure  or  importunity  on  the  part  of  the  creditor,  it  was  Prenure. 
said,  also  negatived  the  voluntary  nature  of  the  act,  although 
no  threat  was  used  (/).     On  the  other  hand,  and  more  recently 


(a)  ffarman  r.  FUhar^  Cowp.  117  ; 
ffuni  y.  Mortimer,  10  B.  &  0.  44  ; 
Vacker  t.  Oocki,  1  B.  Ic  Ad.  145  ; 
BiUt  T.  3mUh,  84  L.  J.  Q.  B.  68  ; 
Thayer    r.    Lider,   80    L.   J.    Ch. 

427. 
(h)  Alder $on  t.  Temple,  4  Burr. 

2283. 

{c)  De  TatUl  ▼.  CarrcU,  1  Stark. 
88  ;  Thompevn  y.  Freeman,  1  T.  B. 
165 ;  Coner  y.  Chiigh,  ib,,  156  ;  Ex 
parte  Scudamore,  8  Yes.  85;  Ex 
parte  Aiiuworth,  8  M.  Ik  A  451. 

{d)   Steveneon  y.    Wood,   5  Esp. 


200 ;   Mavor  y.    Oroome,    1   Bing. 
261. 

(dd)  Est  parte  BauxweU  re 
Hemingway,  28  CL  D.  626  ;  81  W. 
E.  711. 

{e)  Ex  parte  Clater  re  WUHrnon, 
48  L.  T.  648. 

(/)  Ruet  y.  Cooper,  Oowp.  629; 
Smith  y.  Payne,  6  T.  B.  152 ;  Cfros- 
by  y.  Crouch,  2  Camp.  166  ;  Wain. 
Wright  y.  Clement,  4  M.  &  W.  885  ; 
Van  Catteel  y.  Booker,  2  Ex.  691  : 
Joknton  y.  Feeemeyer,  8  De  G.  ft  J. 
13. 
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I  48.  by  a  current  of  authority,  it  wajs  held  that  notwithatanding 
there  might  have  been  such  pressure  or  importunity  on  the 
part  of  the  creditor  as  was  said  under  the  older  cases  to  have 
rendered  the  act  involimtary,  yet  if  the  bankrupt  was  also 
influenced  by  a  desire  to  prefer  the  creditor,  or  at  any  rate  to 
have  acted  rather  from  such  desire  to  prefer,  than  as  the  con- 
sequence of  such  pressure,  then  the  act  was,  notwithstanding 
such  pressure,  a  fraudulent  preference  (g)  ;  then  followed  other 
dicta  which  appeared  to  oyerrule  this  doctrine,  and  to  establish 
the  principle  that  bond  Jide  pressure,  or  application  on  the  part 
of  the  creditor,  would  render  the  act,  if  it  proceeded  from  such 
pressure,  not  a  volimtary  one  (h). 

If  the  transaction  be  fraudulent  in  fact,  pressure  will  not 
render  it  valid,  nor  if  the  pressure  itself  were  a  part  of  the 
scheme  to  secure  a  preference  to  a  particular  creditor  at  the 
expense  of  others,  as  where  a  debtor  at  the  instance  of  his 
creditor  bought  goods  on  credit,  sold  them,  and  pud  the 
creditor  out  of  the  proceeds  (»), 

So  also,  if  the  creditor  acts  oollusively  from  a  hint  or  sugges- 
tion from  the  debtor  as  to  the  state  of  his  affairs,  demand  or 
pressure  would  not  prevent  the  act  from  being  a  preference  (it), 
but  the  enforcement  by  a  creditor  of  his  rights  under  a  bill  of 
sale  at  the  suggestion  of  the  debtor  was  held  not  to  be  a 
fraudulent  preference  {l).  A  "  cessio  bonorum "  made  by  a 
debtor  to  some  of  his  creditors  on  the  eve  of  his  bankruptcy 
has  been  held  to  be  void  notwithstanding  pressure  (m),  or  a 
warrant  of  attorney  to  confess  judgment  (n),  or  preventing  goods 
to  be  taken  in  execution ;  and  where,  even  under  Sect.  87  of 

{g)  Cook  T.  Rogeri,  7  Bing.  438  ;  (t)  SxparU  Reader,  L.  £.  20  Bq. 

AbboU  y.    Powfret,   1   Scott,  470  ;  763 ;  44  U  J.  Bank.  189. 

MarskaU  t.  Lamb,  6  Q.  B.  116.  (k)  Ex  parte  Safery    re    Cook, 

(h)  Brown  v.  Kempton,  19  L.  J.  4  Ch.   D.  555  ;    3  App.   Oa.    213 ; 

C.  P.  169 ;  Edwarde  t.  Qlyn,  2  El.  Ex  parte  Arnold  re  Wright,  3  Ch. 

&  El.  29  ;  Smith  t.  Timms,  1  H.  &  D.  70 ;  45  L.  J.  Bank.    130  ;    JBir 

C.   849  ;  Graham  v.  Candy,  3  P.  ft  parte  BoUand  re  Cfibmm^  8  Ch.  D. 

F.  206 ;  Smith  y.  PUgHm,  L.  R.  2  280  ;   bat   neo  Bdeker  y.  /cme«,  2 

Ch.   D.   127  ;  Ex  parte  Craven,  L.  M.  &  W.  258  ;  and  ^x  parU  HaU  re 

B.  10  Eq.   648  ;  affirmed,  Ex  parte  Cooper,  19  Cb.  D.  580 ;   51  L.  J. 

Tempett,  L.   B.  6  Ch.  70 ;  and  see  Ch.  556,  C.  A. 

the  remarks  of  MellLsfa,  L.J.,  in  ^  {J)  Ex  parte  Symman»  re  Jordan, 

parU  Bolland  re  Cherry,  7  Ch.,  at  14  Ch.  D.  693 ;  43  L.  T.  106. 

p.  27  ;  and  Ex  parte  Topham,  L.  K  (m)  Ex  parte  Seiffery  re  Cook,  4 

8  Ch.   614 ;   Ex  parte  London  and  Ch.  D.  555  ;  46  L.  J.  Bank.  34. 

County  Banking  Co,   L.  R.  16  Eq.  (n)  Steveneon  y.  Newnkam,  13  C. 

301  ;  but  see  £e  parte  Wkeatley  re  B  285. 
Qrimee,  45  L.  T.  80. 
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the  Bankruptcy  Act,  1869,  the  debtor  permitted  the  sale  to  be       |  48. 
made  by  the  Bheriff  to  the  creditor  so  as  to  render  his  title 
indefeasible,  James,  L.J.,  held  the  sale  to  be  a  fraudulent  pre- 
ference (o). 

If  a  debtor  on  the  eve  of  bankruptcy  volimtarily  makes  goo4  Tnut  money, 
trust  money  which  he  has  misapplied,  this  does  not  amount  to 
a  fraudulent  preference  (p). 

It  must  formerly  have  been  with  the  sole  view  of  preferring  the  With  a  view 
particular  creditor.  So,  where  a  debtor  was  unable  to  pay  his  *°  P"^®'- 
debts  in  full,  and  made  a  payment  volimtarily  and  without 
pressure,  but  it  was  expressly  found  that  he  had  no  intention 
to  prefer  that  particular  creditor,  it  was  held  not  to  be  a 
fraudulent  preference  (q) ;  and  the  debtor  was  justified  even  on 
the  eve  of  bankruptcy,  but  before  an  act  of  bankruptcy  had 
been  committed,  in  refusing  to  take  possession  of  goods  sent  to 
him  by  his  vendor,  so  as  purposely  to  leave  open  to  the  vendor 
his  right  of  ttoppage  in  trarmiu  (r) ;  but  when  the  property  has 
passed,  and  the  goods  have  actually  come  into  his  possession, 
he  cannot  rescind  the  contract  and  return  the  goods  without 
preferring  such  creditor  («).  And  also  a  bond  fide  advance  on 
account  of  goods  sold  will  not  amount  to  a  preference  (f). 
Knowledge  that  he  is  being  preferred  has  been  held  was  also 
necessary  on  the  part  of  the  creditor.  So,  though  the  payment 
were  made  voluntarily,  if  received  innocently  and  hon&  fide^  it 
could  not  have  been  assailed. 

Formerly  it  was  only  material  to  know  what  was  the  debtor's 
motive  at  the  time  he  made  the  payment  or  delivery,  and  not 
the  motive  influencing  the  recipient  (u) ;  but  the  proviso  at  the 
end  of  Sect.  92  of  the  1869  Act  that  the  section  should  not 
affect  the  rights  of  a  piu*chaser,  payee,  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  it  was  thought  protected 
the  bond  fide  receipt  by  the  creditor  of  the  payment  («). 


(o)  ExpaHe  PeanoHf  L.  R.  8  Ch. 
667  ;  and  see  ffaU  v.  WaUace,  7  M. 
k  W.  858  ;  Oore  t.  Lloyd,  12  M. 
k  W.  479 ;  and  see  Ex  parte 
BaUtday,  L.  B.  8  Ch.  288. 

(p)  Ex  parU  Stubbing  re  WUkin- 
eon,  17  Ch.  D.  58  ;  60  L.  J.  Ch.  547  ; 
44  L.  T.  877. 

iq)  Ex  parte  BoUand  re  Cherry^ 
L.  R.  7  Ch.  24 ;  25li.  T.  646  ;  Ex 
parte  Topham  re  Walker ,  L.  R.  8 
Oh.  614  ;  42  L.  J.  Bank.  57 ;  bat 


see  Ex  parte  Hill,  infra, 

(r)  James  v.  Origin,  2  M.  &  W.  623. 

(*)  Bamear,  Prteland,  6T.  R  80. 

(0  ExparU  Oaunt  re  Wilkinton, 
48  L.  T.  448.  And  see  Ex  parte 
WUkineon  re  Berry,  ante, 

(«)  BuU  T.  Cot^per,  Cowp.  629 ; 
DavideonY.Bobinton,  8  Jar.  N.  8. 791. 

(x)  Butcher  y.  SUad,  L  R  7  H. 
L  889 ;  Ex  parte  Kevan  re  Craw- 
ford, Ii.  R.  9  Ch.  752 ;  80  L.  T. 
885. 
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i48. 

As  to  bona 
Jidet. 


BtUeher  v. 
Stead. 


Inability  to 
pay  debts. 


Become  bank- 
mpt 


It  will,  howeyer,  be  seen  that  those  words  have  now  been 
omitted  from  the  present  section,  and  there  only  appears  a 
modification  of  the  enactment  in  favour  of  third  persons  ''making 
title  through  a  creditor."  And  probably,  on  account  of  the 
absence  of  the  former  words  of  sec.  92,  the  old  law  will  again 
prevail  as  to  the  immateriality  of  the  creditor's  motive  when 
receiving  payment,  notwithstanding  the  doctrine  in  Butcher  v. 
Steady  and  similar  authorities.  The  reason  for  deciding  Butcher 
V.  Stead  in  favour  of  the  creditor  having  now,  by  the  omission 
of  the  words  as  to  Ixma  fides,  been  rendered  inapplicable,  it 
naturally  follows  that  the  rule  is  also  gone.  ''  I  think,"  said 
Selbome,  L.C.,  construing  Sect.  92,  ''  that  the  words  '  in  good 
faith'  mean  without  notice  that  any  fraud  or  fraudulent 
preference  is  intended.  The  words  '  for  valuable  consideration ' 
are  more  difficult  to  explain." 

It  has  recently  been  held  that  it  is  enough  if  the  preference 
of  the  creditor  were  the  dominant  view  of  the  bankrupt^  and  it 
need  not  have  been  the  sole  view  {acx), 

2.  The  debtor  mutt  have  been  unable  to  pay  hie  debts  eu  they 
became  due  out  of  hie  oum  money,  and  he  must  have  become 
bankrupt  unthin  three  months. 

Prior  to  the  Act  of  1869  it  was  necessary  to  show  that  the 
debtor  had  bankruptcy  in  contemplation  when  he  made  the 
payment,  and  the  proofs  of  this  depended  upon  the  question  of 
his  solvency  or  insolvency,  and  as  to  what  should  be  held  to  be 
"  eve  of  bankruptcy."  However,  by  the  Act  of  1869,  and  also  by 
the  above  section,  these  difficulties  do  not  present  themselves, 
inasmuch  as  the  section  fixes  a  definite  limit  of  time,  which 
under  this  Act  exactly  corresponds  with  the  limit  also  for  the 
relation  back  of  the  trustee's  title,  and  describes  a  condition  of 
the  debtor's  affairs,  which  is  always  a  question  of  fact,  to  be 
determined  in  each  case. 

It  was  held  that  the  words  "  become  bankrupt "  mean  ad- 
judged bankrupt  (y).  And  as  the  same  words  are  used  in  the 
present  Act,  it  is  presumed  the  time  will  be  reckoned  from  the 
adjudication,  whenever  that  occurs,  and  not  from  the  date  o 
the  receiving  order.  As  we  have  seen,  the  relation  of  th© 
trustee's  title  is  to  the  first  of  several  acts  of  bankruptcy  which 
can  be  proved  to  have  been  committed  within  three  months 


(aa)  Ex  parU  ffiU  re  Bird,  28  Ch. 
D.  695. 

(jf)  Ex  parte  Barker  re  Rogers,  25 
Solicitors*  Jour.  878  ;  and  see  as  to 
tbe  appointment  of  a  trustee  under  a 


liquidation  more  than  six  months 
after  filing  of  petition.  Ex  parte 
Credit  Co.  v.  McHenry,  C.  A  Aug. 
1883,  W.  N.  p.  166. 


THE    BANKRUPTCY   ACT,    1883.  337 

next  preceding  the  date  of  the  presentation  of  the  petition  ;  so,  §§  48,  49. 
if  the  firaudulent  preference  amounts  to  an  act  of  bankruptcy 
within  Sect.  4,  then  there  will  be  relation  back  to  it  as  such 
act  of  bankruptcy  if  within  the  limit  of  Sect.  43  ;  and  so,  like- 
wise, although  it  may  not  amount  to  an  act  of  bankruptcy,  yet  if 
it  be  a  preference  \mder  this  section,  it  will  be  assailable  if  the 
petition  be  presented  within  three  months  whenever  the  bank- 
ruptcy may  take  place.  But  as  such  relation  is  to  a  completed 
act  of  bankruptcy,  a  payment  made  by  an  agent  prior  to  such 
act  of  bankruptcy  being  completed  cannot  be  recovered  back 
from  such  agent  {yy), 

49.  Subject  to   the   foregoing  provisions  of  this  Act  Protection  of 
"with  respect  to  the  eflFect  of  bankruptcy  on  an  execution  transactions 
or  attachment,   and   with   respect  to  the   avoidance   of  n^Jl^^* 
certain  settlements  and  preferences,  nothing  in  this  Act  Bankruptcy 
shall  invalidate,  in  the  case  of  a  bankruptcy —  ^^^  ^5 ' 

(a.)    Any  payment  by   the   bankrupt  to   any   of  his 

creditors, 
(6.)  Any  payment  or  delivery  to  the  bankrupt, 
(c.)  Any  conveyance  or  assignment  by  the  bankrupt  for 

valuable  consideration, 
(d.)  Any  contract  dealing,  or  transaction  by  or  with 

the  bankrupt  for  valuable  consideration, 
Provided  that  both  the  following  conditions  are  com- 
plied with,  namely — 
(1.)   The  payment,  delivery,  conveyance,  assignment, 
contract,  dealing,  or  transaction,  as  the  case  may 
'  be,  takes  place  before  the  date  of  the  receiving 
order;  and 
(2.)  The  person  (other  than  the  debtor)  to,  by,  or  with 
whom  the  payment,  delivery,  conveyance,  assign- 
ment, contract,  dealing,  or  transaction  was  made, 
executed,  or  entered  into,  has  not  at  the  time  of 
the   payment,   delivery,   conveyance,   assignment, 
contract,   dealing,  or  transaction,  notice  of  any 

{ijy)  Ex  parte  ffdtfer  rf  lewis,  W.  N.,  August,  1883,  p.  150. 
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i  49.  available    act    of  bankruptcy  committed  by   the 

bankrupt  before  that  time. 

The  mode  of  distributing  the  various  transactions,  in  respect 
of  which  protection  is  by  this  section  afforded,  is  a  great  im- 
provement upon  the  language  and  arrangement  of  the  several 
clauses  of  Sects.  94  and  95  of  the  1869  Act  In  other  respects, 
and  with  slight  modifications,  the  principles  of  interpretation 
under  those  sections  would  appear  to  be  left  untouched  by  the 
present  Act,  except  that  now  the  status  of  execution  creditors, 
whether  in  respect  of  goods  seized  and  sold,  or  of  lands  seized, 
and  of  garnishee  creditors^  attaching  debts,  is  now,  as  we  have 
seen,  entirely  defined  by  Sect  45,  as  regards  their  right  to  be 
deemed  secured  creditors,  and  they  derive  no  protection  under 
this  section  as  formerly  they  did  under  Sect.  95,  sub-ss.  2  and  3. 
These  provisions  amount  to  a  limitation  of  the  trustee's  title, 
notwithstanding  a  prior  act  of  bankruptcy  has  been  committed, 
provided  the  persons  claiming  the  benefit  of  such  transactions 
•  have  not  notice  of  any  available  act  of  bankruptcy  committed 
by  the  bankrupt  before  the  time  of  such  dealing  or  transaction, 
and  are  also  in  effect  substantially  a  re-enactment  of  Sect  133 
of  the  Act  of  1849. 

It  will  be  seen  that  the  receiving  order  has  here  been  substi- 
tuted for  "  adjudication,"  as  the  time  antecedently  to  which  the 
protected  transaction  is  to  be  complete  (2),  and  that  the  notice 
of  the  act  of  bankruptcy  which  will  otherwise  deprive  such 
person  of  the  protection  of  the  section,  is  notice  at  the  time 
of  such  transaction  of  any  available  act  of  bankruptcy  com- 
mitted, before  the  time  such  dealing  or  transaction  takes  place. 
Ab  to  ezeca-  This  change  will  have  an  important  bearing  in  clearing  up  the 

tions.  ig^^  ^  ^  transactions  which  in  themselves  are  acts  of  bankruptcy, 

such,  for  instance,  as  an  execution  levied  by  seizure  and  sale  of 
the  debtor's  goods,  whatever  the  amount.  In  such  a  case,  if  the 
creditor  have  not  notice,  at  the  time  of  the  execution  being  exe- 
cuted by  seizure  and  sale,  of  an  act  of  bankruptcy,  before  then — 
i.tf.,  before  the  sale — committed  by  the  debtor,  he  will  not,  pro- 
vided such  sale  take  place  before  the  date  of  the  receiving  order, 
be  deemed  to  have  notice  of  an  act  of  bankruptcy  quoad  his  own 
execution,  but  see  notes  to  Sect  45,  and  the  sheriff's  right  to 
retain  the  proceeds  for  fourteen  days  when  a  petition  is  filed  (a). 

(z)  Sub-s.  1  ;  and  see  Edtoarda  v.  (a)  See  Ex  parte  Viffars  re  Rogertf 

Searalfrookj  ante,  L.  R.  9  Ch.  482  ;  43  L.  J.  Bank.  76  : 
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In  dealing  with  the  doctrine  of  relation  back  and  executions,        §  49. 
some  of  the  law  with  respect  to  the  provisions  of  this  section 
has  already  been  covered  (6). 

The  act  of  bankruptcy  which  is  available  is,  as  we  have  seen,  What  acta  of 
an  act  of  bankruptcy  available  for  a  bankruptcy  petition  at  the  ^J^i][b£^^ 
date  of  the  presentation  of  the  petition  on  which  the  receiving 
order  is  made,  which  is  an  act  of  bankruptcy  committed  within 
three  months  of  the  presentation  of  the  petition  by  or  against 
the  debtor. 

Under  the  Act  of  1869,  when  the  title  related  back  to  a 
period  of  twelve  months  prior  to  adjudication,  so  as  to  enable 
a  trustee  to  avoid  transactions  coming  within  siich  limit  of 
time,  notwithstanding  such  act  of  bankruptcy,  was  not  available 
upon  which  to  ground  a  petition  as  being  beyond  the  limit  of 
six  months,  yet  even  then  it  was  held  that  Sects.  94  and  95 
only  referred  to  "  notice  of  an  act  of  bankruptcy  available  for 
adjudication,''  so  that  if  the  creditor  had  notice  of  an  act  of 
bankruptcy  not  so  available — i,e.,  earlier  than  such  six  months 
— he  did  not  lose  the  benefit  of  the  protection  of  the  section  (c). 
And  so  now  it  will  be  manifest  that  inasmuch  as  the  relation 
back  of  title,  and  also  the  limit  for  the  purposes  of  adjudication 
correspond,  so  the  trustee's  title  and  notice  of  an  available  act 
of  bankruptcy  will  also  correspond,  and  the  relation  must  be  to 
a  complete  act  of  bankruptcy  (cc). 

No  transaction,  it  was  held,  was  entitled  to  the  protection  of 
the  corresponding  sections  of  the  1869  Act,  which  was  other- 
wise rendered  invalid  by  and  within  other  provisions  of  the 
Act,  and  this  no  doubt  will  still  be  so  (d). 

So  also  no  protection  was  aiforded  to  a  transaction  taking 
place  after  adjudication ;  and  this  will  continue  to  be  the  law 
but  substituting  the  receiving  order  for  adjudication;  so  if 
money  is  paid  to  the  bankrupt  after  such  receiving  order  has 
been  made,  although  without  notice  of  an  act  of  bankruptcy. 


and  see  Ex  parte  JVoods  re  Truman, 
Bacon,  O.J.,  March,  1882  ;  30  L  T. 
104. 

(b)  See  notes  to  n.  43,  45,  46. 

(c)  Ex  parte  Gilbey  re  BedeU, 
S  Ch.  D.  248  ;  47  L.  J.  Bank.  49  ; 
38  L  T.  728.  S«e  as  to  appoint- 
ment of  trustee  mon  than  six  months 
after  petition  for  liquidation  ;  Ex 
parte  Credit  Company  re  McHenry, 


W.  N.,  1883,  p.  166. 

(ec)  See  Ex  parte  HelcUr  re  LewU, 
W.  N.,  August,  1883,  p.  160.  See 
also  Re  Liverpool  and  London 
Otiarantee  Company,  Gallagher  and 
others,  46  L.  T.  54. 

(d)  Butcher  v.  Stead,  h.  R.  7  H. 
L.  839  ;  Ex  parte  Villars  re  Rogers, 
supra. 

T  2 


340 


THE   BANKRUPTCY   ACT,    1883. 


8  49.       the  trustee  will  be  entitled  to  treat  such  payment  aa  null  and 
void  as  against  him  (e). 

Conveyance  or  Amgnmentfor  yaluable  Consideration. 

The  words  "  good  faith "  have  been  omitted.  As  we  have 
seen,  under  the  Statute  of  Elizabeth,  the  transaction  must 
have  been,  not  only  for  valuable  consideration,  but  bond  fide^ 
otherwise  it  was  void.  It  seems  now  to  be  assumed,  that  if 
not  otherwise  avoided  by  some  section  of  the  Act,  the  transac- 
tion must,  if  for  valuable  consideration,  be  necessarily  bondjlde, 
so  as  to  afford  a  grantee  or  other  person  the  protection  of  the 
section. 

Contract  or  Deeding. 

As  to  what  transactions  are  embraced  or  are  otherwise  within 
these  words  there  have  been  numerous  decisions.  An  attach- 
ment of  a  debt  by  a  garnishee  order,  for  instance,  was  held 
not  to  be  "a  dealing"  with  the  bankrupt (/).  And  where 
there  was  a  fraudulent  arrangement,  which  resulted  in  the 
payment  out  of  an  execution  levied  upon  the  debtor's  goods, 
the  person  paying  was  held  not  entitled  to  stand  in  the  place 
of  the  execution  creditor  or  to  be  protected  (g).  But  seizure 
by  a  guarantee  society  without  notice  has  been  held  a  valid 
transaction  (gg). 

Notice  of  any  Act  of  Bankruptcy. 

Such  notice,  it  has  been  held,  need  not  be  formal ;  for 
knowledge  by  the  creditor,  however  acquired,  will  be  suflS- 
cient.  As  if  there  are  facts  known  to  him,  of  which  he 
might  fairly  satisfy  himself,  as  to  their  truth,  and  as  to 
whether  an  act  of  bankruptcy  has  been  committed  (h).  So 
notice  of  a  petition  is  sufficient  notice  of  an  act  of  bank> 
ruptcy  (t) ;  but  it  must  be  of  a  petition  founded  upon  an  avail- 
able  act   of  bankruptcy  committed    before   the    transaction. 


(e)  Ex  parte  Jtalbidge  re  Pooley, 
8  Ch.  D.  367 ;  48  L  J.  Bank.  15  ; 
88  L.  T.  663. 

{/)  Ex  parte  PiUars  re  Curtoys, 
17  Ch.  D.  653;  50  L.  J.  Ch.  69]. 

(g)  Hall  ex  parte,  re  Townthend, 
14  Ch.  D.  132  ;  see  also  Graham  ▼. 
Purher,  14  C.  B.  134  ;  Ex  parte 
Arnold  re  Wriyht,  3  Ch.  D.  70  ; 
Ex  paHe  Dorman  re  Lake,  L  R.  8 
Ch.  61 ;  42  L.  J.  Bank.  20. 


{gg)  Krehl  v.  Great  Central  Gaa 
Company,  L.  R.  5  Ex.  298  ;  39  L.  J. 
Ex.  197 ;  and  see  i2f  Waughy  4  Ch. 
B.  524.  Only  the  Statute  of  Limita- 
tions  will  har  the  right  to  impeach  a 
transaction  which  is  fraudulent :  Me 
Afaddever,  81  W.  R.  720. 

{k)  Ex  parte  Snowball  re  Douglxu^ 
L.  R.  7  Ch.  534  ;  41  L.  J.  Bank.  49. 

(t)  Lucoi  V.  I>icker,  6  Q.  R  D. 
84  ;  50  L.  J.  C.  P.  190. 
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And  such  notice  ought  to  be  explicit,  and  leave  no  room  for   S8  49,  60. 
doubt  as  to  whether  the   circumstances  relied  on  amount  to 
an  act  of  bankruptcy  (Xr),  and  it  is  not  necessary  to  state  the 
nature  or  particulars  (/). 

The  onus  of  proof,  that  the  person  claiming  the  protection 
of  the  Act  had  no  notice,  it  appears,  lies  upon  him  (m)  ; 
but  it  is  not  sufficient  if  it  is  only  notice  of  an  intention  to 
commit  an  act  of  bankruptcy  (»).  And  must  be  notice,  as  we 
have  seen,  of  an  act  which  is  then  available  for  the  making  of 
the  particular  receiving  order,  and  not  one  merely  to  which  the 
title  of  the  trustee  will  relate  (o).  But  as  we  have  seen  there 
is  now  in  this  respect  practically  no  difference.  And  notice  of 
non-compliance  with  a  bankruptcy  notice  imder  this  Act,  whether 
available  to  the  particular  creditor  or  otherwise,  will  probably 
be  (even  as  notice  of  non-compliance  with  a  debtor's  summons 
was  formerly,)  sufficient  notice  of  an  available  act  of  bank- 
ruptcy (p).  Notice  to  the  sheriff  or  sheriffs'  officer  in  posses- 
sion was  held  not  to  have  been  sufficient  {q).  But  notice  to  a 
solicitor  employed  in  the  particular  matter,  or  to  his  clerk,  is 
sufficient  notice  to  the  client  (r).  If  goods  are  bought  of  a 
bankrupt,  and  the  price  paid,  with  knowledge  of  the  act  of 
bankruptcy,  the  trustee  can  claim  the  goods. 


Realisation  of  Property. 

60.  (1.)  The  trustee  shall,  as  soon  as  may  be,  take  Possession  of 
possession  of  the  deeds,  books,  and  documents  of  the  troS^'^f  ^ 
bankrupt,  and  all  other  parts  of  his  property  capable  of  Bankruptcy 

1  J  i>  Act,  1869, 

manual  dehvery.  „.  20.  22,  93. 


(k)  Evani  v.  ffaOam,  L.  R.  6  Q. 
B.  713  ;  40  L.  J.  Q.  B.  229 ;  and  as 
to  the  inference  which  he  most  draw, 
Luckington  v.  EttioU,  8  Scott,  N.  B. 
276. 

(I)  Hope  y.  Meek,  25  L.  J.  Ex.  11. 

(m)  Ez  parte  SchuUe  re  MarUanle, 
tupm, 

(n)  Bx  parte  AmM  re  Wright, 
3  Ch.  B.  70.  And  see  Ex  parte 
Mall  re  Cooper,  46  L.  T.  549. 

(o)  Ex  parte  OUbey  re  Bedell, 
8  Ch.  D.  248 ;  47  L.  J.  Bank.  49  ; 
Ex  parte  ffoare  re  Walton,  L.  R. 
16  Eq.  625. 


(p)  Ex  parte  Henken  or  Hankin 
re  Buchan,  10  Ch.  267  ;  44  L.  J. 
Bank.  74.  See  as  to  notice  as  it 
affects  the  right  of  set-off,  EUiot  r. 
Turquand,  L.  R.  7  Ap.  Ca.  79 ;  and 
see  as  to  notice  of  a  petition,  Lucas 
v.  Dicker,  49  L.  J.  415. 

(q)  Ex  parte  SchuUe,  iupra.  As 
to  notice  by  poet,  Loader  ▼.  HiaeoiA, 
aupra;  and  by  telegram,  Ex  parte 
Langley  re  Bishop,  13  Ch.  D.  110. 

(r)  Brewin  v.  Briscoe,  28  L.  J. 
Q.  B.  829 ;  PenneU  r.  Stephene,  18 
L  J.  C.  P.  291. 
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§  50.  (2.)  The  trustee  shall,  in  relation  to  and  for  the  purpose 

of  acquiring  or  retaining  possession  of  the  property  of  the 
bankrupt,  be  in  the  same  position  as  if  he  were  a  receiver  of 
the  property  appointed  by  the  High  Court,  and  the  Court 
may  on  his  application,  enforce  such  acquisition  or  re- 
tention accordingly. 

(8.)  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  stock,  shares  in  ships,  shares,  or  any  other 
property  transferable  in  the  books  of  any  company, 
office,  or  person,  the  trustee  may  exercise  the  right  to 
transfer  the  property  to  the  same  extent  as  the  bankrupt 
might  have  exercised  it  if  he  had  not  become  bankrupt. 

(4.)  Where  any  part  of  the  property  of  the  bankrupt  is 
of  copyhold  or  customary  tenure,  or  is  any  like  property 
passing  by  surrender  and  admittance  or  in  any  similar 
manner,  the  trustee  shall  not  be  compellable  to  be  ad- 
mitted to  the  property,  but  may  deal  with  it  in  the  same 
manner  as  if  it  had  been  capable  of  being  and  had  been 
duly  surrendered  or  otherwise  conveyed  to  such  uses  as 
the  trustee  may  appoint ;  and  any  appointee  of  the 
trustee  shall  be  admitted  to  or  otherwise  invested  with 
the  property  accordingly. 

(5.)  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  things  in  action,  such  things  shall  be  deemed 
to  have  been  duly  assigned  to  the  trustee. 

(6.)  Any  treasurer  or  other  officer,  or  any  banker,  at- 
torney, or  agent  of  a  bankrupt,  shall  pay  and  deliver  to 
the  trustee  all  money  and  securities  in  his  possession  or 
power,  as  such  officer,  banker,  attorney,  or  agent,  which 
he  is  not  by  law  entitled  to  retain  as  against  the  bank- 
rupt or  the  trustee.  If  he  does  not  he  shall  be  guiltj'^  of 
a  contempt  of  Court,  and  may  be  punished  accordingly 
on  the  application  of  the  trustee. 

As  to  what  acts  the  trustee  may  perform,  independently  of 
the  permission  of  the  Committee  of  Inspection,  see  Sect.  56, 
and  subject  to  such  permission  only,  Sect.  57. 
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By  Sect.  20  of  the  Act  of  1869,  the  trustee  in  administeriug        §  50. 
the  estate  was  to  have  regard  to  any  directions  of  the  creditors  fi~TIirZII 
at  a  general  meeting,  or  to  the  directions  of  the  committee,  trastee. 
and  subject  thereto  he  was  to  exercise  his  own  discretion ;  and 
he  could  apply  to  the  Court  for  directions,  and  any  person 
aggrieved  by  the  acts  of  the  trustee  could  also  apply  to  the 
Court ;  and  the  last  clause  of  Sect.  20  contained  a  provision 
similar  to  Sub-s.  2  of  this  Section.     So  it  was  held  that  the 
Court  had  power  to  order  the  trustee  to  deliver  up  a  chattel 
in    his   possession    which   had    been   wrongfully  detained    as 
against  its  owner  by  the  debtor,   and   after  judgment  in  an 
action  of  detinue  (s).     And  he  could  be,  as  such  officer  of  the 
Court,   compelled  to  refund    money  paid  to   him  voluntarily 
under  a  mistake  in  law  (t). 

Stocks  and  SJiares. 

See  Sect.  55  as  to  disclaimer  of  shares   or  stock  in   com-  stocks, 
panics  {u). 

Copyhold  or  Cuttomaryliold  Property. 

Under  the  Act  of  1849  (Sect.  209),  the  Court  could  sell  Copyholds, 
the  bankrupt's  copyholds,  and  could  order  any  person  or  per- 
sons to  surrender  the  same  for  the  purpose  of  the  purchaser 
being  admitted  thereto,  and  the  1861  Act,  which  repealed  the 
above  Section,  enabled  the  Court  to  vest  the  bankrupt's  copy- 
holds in  such  person  as  the  Court  thought  fit  This  Section 
has  not  altered  the  law  as  it  was  under  the  Act  of  1869. 

Cho9ts  in  Action 

Are  to  be  deemed  duly  assigned  to  the  trustee,  whether  legal  Choses  in 
or  equitable,  without  the  necessity  of  any  more  formal  assign-  *<^*io^ 
ment,  and  see  Notes  to  Sect.  44,  "  Bankrupt's  Property,"  (£), 

An  assignment  by  a  trader  has  been  held  invalid  as  to  future 
receipts  of  his  business  since  the  commencement  of  the  bank- 
ruptcy (y). 

Money  and  Securities, 

Sub-section  6  only  refers  to  such  moneys  and  securities  in  Mosey, 

secorities. 

(<)  Ex  parte  Draht  re   Ware,   5  a  bankrupt  stock-broker,   £x  partt 

Ch.  D.  866  ;  46  L.  J.  Bank.  105.  QrarU  re  PlunMy,  13  Ch.  D.  667. 

(0  £x  parte  James  re  Condon,  L.  (x)  See  Judicature  Act,   1873,  s. 

R.   9  Ch.  609.     As  to  right  to  sue  25,  as  to  assignments  of  choses  in 

receiver  or  trustee,  see  Ex  parte  Day  action. 
re  PotUr,  W.  N.,  1883,  p.  118.  (y)    Ex  parU  Nichols  re  Jones, 

(tf)  See  as  to   differences  due    to  22  Ch.  D.  782  ;  52  L.  J.  Ch.  635. 
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60,  61.  the  possession  of  the  treasurer,  or  officer,  banker,  attorney, 
or  agent  as  he  is  not,  by  law,  entitled  to  retain  as  against  the 
bankrupt  or  the  trustee.  The  section  having  penal  consequences, 
therefore,  cannot  apply  to  a  case  of  bond  fide  disputed  title, 
although,  it  is  submitted,  it  may  turn  out  upon  inquiry  to  be 
an  unfounded  claim  to  retain  the  money  or  security.  There 
was  also  a  provision,  almost  identical  with  that  in  sub-s.  6,  in 
the  Act  of  1849. 

For  all  purposes  of  any  law  in  force  in  any  part  of  the 
British  dominions  requiring  registration,  enrolment,  or  record- 
ing of  conveyances,  dbc,  the  certificate  of  appointment  of  the 
trustee  may  be  registered  and  enrolled,  &c.  (Sect.  54,  sub-s.  47). 

Receiver  of  the  Court  of  Chancery, 

Whilst  the  trustee  is,  as  regards  the  Court,  in  the  position  of 
a  receiver  of  the  High  CJourt,  in  relation  to  and  for  the  purpose 
of  acquiring  or  retaining  the  possession  of  property,  and  may 
apply  to  the  Court  for  directions,  he  is  likewise,  as  an  officer  of 
the  Board  of  Trade  under  obligation  to  render  all  accounts 
and  give  such  information  to  the  Board  as  it  may  require,  and 
the  Board  exercises  control  over  and  takes  cognizance  of  the 
acts  and  defaults  of  trustees  (Sect.  91),  and  on  the  application 
of  the  Board  or  of  the  Receiver  the  Court  may  order  the 
trustee  to  comply  with  the  orders  of  the  Board  of  Trade,  or 
make  upon  such  application  an  immediate  order  for  a  defaulting 
trustee's  committal  (Sect.  102).  An  appeal  to  the  Court  against 
the  acts  of  a  trustee  by  a  person  aggrieved,  is  also  allowed  (Sect. 
90).  And  the  trustee  is  to  require  the  attendance  and  assistance 
of  the  debtor  in  realizing  the  estate  (Sect.  24). 

Under  this  Section,  sub-s.  6,  disobedience  to  a  reasonable  and 
lawful  demand  of  possession  of  property  by  the  trustee  on  the 
part  of  a  treasurer,  or  officer,  banker,  attorney,  or  agent  of  the 
bankrupt  is  to  be  deemed  a  contempt  of  Court  and  may  be 
punished  by  committal. 


Seiznre  of 
property  of 
bankrupt. 

Bankroptcy 
Act,  1869, 
I.  99. 


61.  Any  person  acting  under  warrant  of  the  Court  may 
seize  any  part  of  the  property  of  a  bankrupt  in  the  custody 
or  possession  of  the  bankrupt,  or  of  any  other  person, 
and  with  a  view  to  such  seizure  may  break  open  any 
house,  building,  or  room  of  the  bankrupt  where  the  bank* 
rupt  is  supposed  to  be,  or  any  building  or  receptacle  of 
the  bankrupt  where  any  of  his  property  is  supposed  to 
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be ;  and  where  the  Court  is  satisfied  that  there  is  reason   88  51,  52. 

to  believe  that  property  of  the  bankrupt  is  concealed  in  a 

house  or  place  not  belonging  to  him,  the  Court  may,  if 

it  thinks  fit,  grant  a  search  warrant  to  any  constable  or 

officer  of  the  Court,  who  may  execute  it  according  to  its 

tenor. 

This  section  omits  the  words  of  Sect.  99  of  the  Act  of  1869, 
as  follows :  *'  divisible  amongst  his  creditors  under  this  Act/' 
in  describing  the  property  which  C€m  be  seized,  probably  as 
surplusage,  the  words  "  property  of  the  bankrupt "  being  suffi- 
cient, otherwise  the  section  corresponds  with  Sect.  99. 

See  Sections  117,  118,  119  and  120  as  to  enforcement  of 
warrants  and  orders  and  commitments.  As  to  arrest  of  a 
debtor  by  warrant  when  absconding  (Sect.  25). 

62.  (1.)  Where  a  bankrupt  is  a  beneficed  clergyman,  Sequestration 
the  trustee  may  apply  for  a  sequestration  of  the  profits  of  ^^benefice.' 
the  benefice,  and  the  certificate  of  the  appointment  of  the  Bankruptcy 
trustee  shall  be  sufficient  authority  for  the  granting  ofg  gg       ' 
sequestration  without  any  writ  or  other  proceeding,  and 
the  same  shall  accordingly  be  issued  as  on  a  writ  of  levari 
facias  founded  on  a  judgment  against  the  bankrupt,  and 
shall  have  priority  over  any  other  sequestration  issued 
after  the  commencement  of  the  bankruptcy  in  respect  of  a 
debt  provable  in  the  bankruptcy,  except  a  sequestration 
issued  before  the  date  of  the  receiving  order  by  or  on 
behalf  of  a  person  who  at  the  time  of  the  issue  thereof 
had  not  notice  of  an  act  of  bankruptcy  committed  by  the 
bankrupt,  and  available  for  grotmding  a  receiving  order 
against  him. 

(2.)  The  bishop  of  the  diocese  in  which  the  benefice  is 
situate  may,  if  he  thinks  fit,  appoint  to  the  bankrupt  such 
or  the  like  stipend  as  he  might  by  law  have  appointed 
to  a  curate  duly  licensed  to  serve  the  benefice  in  case  the 
bankrupt  had  been  non-resident,  and  the  sequestrator 
shall  pay  the  sum  so  appointed  out  of  the  profits  of  the 
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§§  02,  53.   benefice  to  the  bankrupt,  by  quarterly  instalments  while 
he  performs  the  duties  of  the  benefice. 

(3 )  The  sequestrator  shall  also  pay  out  of  the  profits 
of  the  benefice  the  salary  payable  to  any  duly  licensed 
curate  of  the  church  of  the  benefice  in  respect  of  duties 
performed  by  him  as  such  during  four  months  before 
the  date  of  the  receiving  order  not  exceeding  fifty  pounds. 
34  &  35  Vict.        (4.)  Nothing  in  this  section  shall  prejudice  the  opera- 

34  &  35  Vict    ^^^^  ^^  ^®  Ecclesiastical  Dilapidations  Act,  1871,  or 

c.  15.  the  Sequestration  Act,  1871,  or  any  mortgage  or  charge, 

duly  created  under   any  Act  of  Parliament  before  the 

commencement  of  the  bankruptcy  on  the  profits  of  the 

benefice. 

Sequestration, 

The  words  "  in  respect  of  a  debt  provable  in  the  bank- 
ruptcy," are  new,  and  the  words  "  receiving  order  "  have  been 
substituted  for  "  order  of  adjudication,"  as  in  Sect.  88  of  the 
Act  of  1869. 

This  section,  besides  enabling  the  Bishop  to  appoint  and 
pay  the  bankrupt,  if  he  officiates,  out  of  the  profits  of  the 
benefice,  also  entitles  the  sequestrator  to  pay  out  of  the  profits 
the  stipend  of  any  duly  licensed  curate  of  the  church  for  duties 
performed  within  four  months  of  the  receiving  onier  not 
exceeding  50/.,  thus  putting  such  curates  as  preferential 
creditors  on  the  same  footing  as  clerks  and  servants  imder 
Sect.  40  (d). 

As  to  writs  of  sequestration,  see  Rules  of  Supreme  CJourt, 
1883,  Order  42,  r.  31. 

Appropriation       63.  (1.)  Where  a  bankrupt  is  an  officer  of  the  army  or 

of  portion  of  ^ 

pay  or  salary    navy,  or  an  officer  or  clerk  or  otherwise  employed  or  en- 
«   i_     X        ^a-ged  in  the  civil  service  of  the  Crown,  the  trustee  shall 

isankmptcy  .       , 

Act,  1869,       receive  for  distribution  amongst  the  creditors  so  much  of 


as.  89,  90. 


the  bankrupt's  pay  or  salary  as  the  Court,  on  the  ap- 
plication of  the  trustee,  with  the  consent  of  the  chief 

{d)  And  see  Ex  parte  Chick  re      when  a  sequestration  is  complete,  see 
Meredith,  11   Cb.   D.  731.     As  to      £x  parU  Locke,  25  Sol.  Jour.  119. 
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officer  of  the  department  under  which  the  pay  or  salary  §  83. 
is  enjoyed,  may  direct.  Before  making  any  order  under  this 
subsection  the  Court  shall  communicate  with  the  chief 
officer  of  the  department  as  to  the  amount,  time,  and 
manner  of  the  payment  to  the  trustee,  and  shall  obtain 
the  written  consent  of  the  chief  officer  to  the  terms  of 
such  payment. 

(2.)  Where  a  bankrupt  is  in  the  receipt  of  a  salary  or 
income  other  than  as  aforesaid,  or  is  entitled  to  any  half 
pay,  or  pension,  or  to  any  compensation  granted  by  the 
Treasury,  the  Court,  on  the  application  of  the  trustee, 
shall  from  time  to  time  make  such  order  as  it  thinks  just 
for  the  payment  of  the  salary,  income,  half  pay,  pension, 
or  compensation,  or  of  any  part  thereof,  to  the  trustee  to 
be  applied  by  him  in  such  manner  as  the  Court  may 
direct. 

(3.)  Nothing  in  this  section  shall  take  away  or  abridge 
any  power  of  the  chief  officer  of  any  public  department  to 
dismiss  a  bankrupt,  or  to  declare  the  pension,  half  pay,  or 
compensation  of  any  bankrupt  to  be  forfeited. 

This  section  embraces  in  its  two  divisions,  applicable  to 
officers  in  the  army  and  civil  servants  of  the  Crown,  (1.)  Pay ; 
(2.)  Salary. 

As  to  other  persons,  (1.)  Salary  or  income;  (2.)  Half-pay  or 
pension  ;  (3.)  Compensation  granted  by  the  Treasury. 

The  corresponding  sections  were  89  and  90  of  the  1869  Act, 
and  although  the  words  have  been  transposed  there  appears  to 
be  no  material  change. 

The  pay  or  salary  of  military  or  civil  servants  will  not  vest 
in  the  trustee  without  the  order  of  the  Court. 

So  also  an  order  is  necessary  where  the  trustee  wishes  to 
attach  some  portion  of  the  salary  or  income  of  the  bankrupt, 
whoever  he  may  be.  And  does  not  apply  to  a  volimtary  allowance 
made  to  a  bankrupt  and  capable  of  being  withdrawn,  but  only 
to  such  salary  or  income  as  he  is  legally  or  equitably  entitled 
to  (e). 

{e)  ExparU  Wieki  re  Wickt,  17  Ch.  D.  70  ;  50  L.  J.  Gh.  620. 
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S8  S3,  64.  Apart  from  the  specific  order  of  the  Court,  the  trustee  has 
no  right  to  the  personal  earnings  of  the  bankrupt  (/).  Where 
the  bankrupt  is  in  default  he  is  liable  to  be  committed  for  non- 
payment under  Sect.  4,  par.  5,  Debtors  Act,  1869  (32  &  33 
Vict.  c.  62). 

Although  the  registrars  of  the  High  Ck)urt  in  bankruptcy  are 

now  to  exercise  the  jurisdiction  (if  the  Lord  ChanceUor  so 

s  directs),  under  Sect.  5  of  the  Debtors  Act,  now  vested  in  the 

High   Court,  it  does  not  seem   that  this  jurisdiction,  under 

Sect.  4,  will  be  included.     (See  Sect.  103.) 


Vesting  and 
transfer  of 
property. 

Bankruptcy 
Act,  1869, 
88.  17,  83. 


64.  (1.)  Until  a  trustee  is  appointed  the  official  receiver 
shall  be  the  trustee  for  the  purposes  of  this  Act,  and  im- 
mediately on  a  debtor  being  adjudged  bankrupt,  the  pro- 
perty of  the  bankrupt  shall  vest  in  the  trustee. 

(2.)  On  the  appointment  of  a  trustee  the  property 
shall  forthwith  pass  to  and  vest  in  the  trustee  appointed. 

(8.)  The  property  of  the  bankrupt  shall  pass  from 
trustee  to  trustee,  including  under  that  term  the  official 
receiver  when  he  fills  the  office  of  trustee,  and  shall  vest 
in  the  trustee  for  the  time  being  during  his  continuance 
in  office,  without  any  conveyance,  assignment,  or  transfer 
whatever. 

(4.)  The  certificate  of  appointment  of  a  trustee  shall, 
for  all  purposes  of  any  law  in  force  in  any  part  of  the  British 
dominions  requiring  registration,  enrolment,  or  recording 
of  conveyances  or  assignments  of  property,  be  deemed  to 
be  a  conveyance  or  assignment  of  property,  and  may  be 
registered,  enrolled,  and  recorded  accordingly. 


As  to  the  receiver's  appointment,  see  Sect.  10. 

As  to  the  trustee's  appointment,  see  Sect.  21.  And  as  to 
certificate,  Sect.  54. 

The  official  receiver  stands  in  the  place  of  the  registrar,  who 
was,  under  the  Act  of  1869,  official  or  interim  trustee,  and 


(/)  Waiiami  y.  Chambers,  10  Q.       B.  D.  145  ;  45  L.  J.  Q.  B.  173. 
B.  837  ;   Wadling  r.  OlipharU,  1  Q. 
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until  the  nominee  of  the  creditors  superseded  him  ;  but  the    S§  64,  66. 
registrar,  although  the  estate  vested  in  him,  had  no  power  ' 

either  to  administer  the  estate  or  to  take  possession  thereof 
without  the  direction  and  order  of  the  Court,  and  the  same 
rule  would  seem  to  be  applicable  to  the  official  receiver.  (See 
SectA.  9  and  10.) 

Evidence  of  Appoiniment. 

The  certificate  is  the  document  to  be  regarded  as  the  founda- 
tion and  evidence  of  the  trustee's  title.  The  words  of  par.  4 
have  been  taken  from  Sect.  83,  sub-s.  8  of  the  Act  of  1869. 

The  trustee,  it  must  be  borne  in  mind,  is  merely  the  legal 
representative  of  the  bankrupt,  and  can  take  no  higher  rights, 
in  respect  of  his  property,  than  the  bankrupt  himself  would 
have  possessed,  except  where  the  transaction  becomes  void 
under  some  one  of  the  provisions  of  the  Act,  or  is  void  generally 
by  force  of  some  law  in  favour  of  the  creditors  ((/). 

66.  (1.)  Where  any  part  of  the  property  of  the  bank-  Disclaimer  of 
rupt  consists  of  land  of  any  tenure  burdened  with  onerous  pcrty. 
covenants,  of  shares  or  stock  in  companies,  of  unprofitable  Bankruptcy 
contracts,  or  of  any  other  property  that  is  unsaleable,  or  as.  28,  24.* 
not  readily  saleable,  by  reason  of  its  binding  the  possessor 
thereof  to  the  performance  of  any  onerous  act,  or  to  the 
payment  of  any  sum  of  money,  the  trustee,  notwithstand- 
ing that  he  has  endeavoured  to  sell  or  has  taken  posses- 
sion of  the  property,  or  exercised  any  act  of  ownership  in 
relation  thereto,   but  subject  to  the  provisions  of  this 
section,   may,   by  writing  signed  by  him,  at   any  time 
within  three  months   after  the  first  appointment  of  a 
trustee,  disclaim  the  property. 

Provided  that  where  any  such  property  shall  not  have 
come  to  the  knowledge  of  the  trustee  within  one  month 
after  such  appointment,  he  may  disclaim  such  property  at 
any  time  within  two  months  after  he  first  became  aware 
thereof. 

ig)  Ex  parU  CaldeeoU,  4  Ch.  D.       722 ;  Barru  r.  Truman,  7  Q.  B.  D. 
150  ;  Ex  parU  HoUhauien^  9  Ch.       340. 
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S  56.  (2.)  The  disclaimer  shall  operate  to  determine,  as  from 

the  date  of  disclaimer,  the  rights,  interests,  and  liabilities 
of  the  bankrupt  and  his  property  in  or  in  respect  of  the 
property  disclaimed,  and  shall  also  discharge  the  trustee 
from  all  personal  liability  in  respect  of  the  property  dis- 
claimed as  from  the  date  when  the  property  vested  in 
him,  but  shall  not,  except  so  far  as  is  necessary  for  the 
purpose  of  releasing  the  bankrupt  and  his  property  and 
the  trustee  from  liability,  affect  the  rights  or  liabilities  of 
any  other  person. 

R.  28,  1870.  (3.)  A  trustee  shall  not  be  entitled  to  disclaim  a  lease 
without  the  leave  of  the  Court,  except  in  any  cases  which 
may  be  prescribed  by  general  rules,  and  the  Court  may, 
before  or  on  granting  such  leave,  require  such  notices  to 
be  given  to  persons  interested,  and  impose  such  terms 
as  a  condition  of  granting  leave,  and  make  such  orders 
with  respect  to  fixtures,  tenant's  improvements,  and  other 
matters  arising  out  of  the  tenancy  as  the  Court  thinks 
just, 

(4.)  The  trustee  shall  not  be  entitled  to  disclaim  any 
property  in  pursuance  of  this  section  in  any  case  where  an 
application  in  writing  has  been  made  to  the  trustee  by  any 
person  interested  in  the  property  requiring  him  to  decide 
whether  he  will  disclaim  or  not,  and  the  trustee  has  for  a 
period  of  twenty-eight  days  after  the  receipt  of  the  ap- 
plication, or  such  extended  period  as  may  be  aUowed  by 
the  Court,  declined  or  neglected  to  give  notice  whether 

S.  24.  he  disclaims  the  property  or  not ;  and,  in  the  case  of  a 

contract,  if  the  trustee,  after  such  application  as  afore- 
said, does  not  within  the  said  period  or  extended  period 
disclaim  the  contract,  he  shall  be  deemed  to  have 
adopted  it. 

(6.)  The  Court  may,  on  the  application  of  any  person 
who  is,  as  against  the  trustee,  entitled  to  the  benefit  or 
subject  to  the  burden  of  a  contract  made  with  the  bank- 
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nipt,  make  an  order  rescinding  the  contract  on  such  8  SB- 
terms  as  to  payment  by  or  to  either  party  of  damages  for 
the  non-performance  of  the  contract,  or  otherwise,  as  to 
the  Court  may  seem  equitable,  and  any  damages  payable 
under  the  order  to  any  such  person  may  be  proved  by  him 
as  a  debt  under  the  bankruptcy. 

(6.)  The  Court  may,  on  application  by  any  person 
either  claiming  any  interest  in  any  disclaimed  property, 
or  under  any  liability  not  discharged  by  this  Act  in 
respect  of  any  disclaimed  property,  and  on  hearing  such 
persons  as  it  thinks  fit,  make  an  order  for  the  vesting  of 
the  property  in  or  delivery  thereof  to  any  person  entitled 
thereto,  or  to  whom  it  may  seem  just  that  the  same 
should  be  delivered  by  way  of  compensation  for  such 
liability  as  aforesaid,  or  a  trustee  for  him,  and  on  such 
terms  as  the  Court  thinks  just;  and  on  any  such  vesting 
order  being  made,  the  property  comprised  therein  shall 
vest  accordingly  in  the  person  therein  named  in  that  behalf 
without  any  conveyance  or  assignment  for  the  purpose. 

Provided  always,  that  where  the  property  disclaimed  is 
of  a  leasehold  nature,  the  Court  shall  not  make  a  vesting 
order  in  favour  of  any  person  claiming  under  the  bankrupt, 
whether  as  under-lessee  or  as  mortgagee  by  demise  except 
upon  the  terms  of  making  such  person  subject  to  the  same 
liabilities  and  obligations  as  the  bankrupt  was  subject  to 
under  the  lease  in  respect  of  the  property  at  the  date 
when  the  bankruptcy  petition  was  filed,  and  any  mort- 
gagee or  under-lessee  declining  to  accept  a  vesting  order 
upon  such  terms  shall  be  excluded  from  all  interest  in 
and  security  upon  the  property,  and  if  there  shall  be  no 
person  claiming  under  the  bankrupt  who  is  willing  to 
accept  an  order  upon  such  terms,  the  Court  shall  have 
power  to  vest  the  bankrupt's  estate  and  interest  in  the 
property  in  any  person  liable  either  personally  or  in  a 
representative  character,  and  either  alone  or  jointly  with 
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8  M»  __  the  bankrupt  to  perform  the  lessee's  covenants  in  such 
lease,  freed  and  discharged  from  all  estates,  incumbrances, 
and  interests  created  therein  by  the  bankrupt. 

(7.)  Any  person  injured  by  the  operation  of  a  dis- 
claimer under  this  section  shall  be  deemed  to  be  a  creditor 
of  the  bankrupt  to  the  extent  of  the  injury,  and  may  ac- 
cordingly prove  the  same  as  a  debt  under  the  bankruptcy. 

See,  as  to  instances  in  which  there  may  be  disclaimers  with- 
out any  leave.  General  Rules. 

This  section  in  many  respects  differs  from  the  two  corre- 
sponding sections  of  the  1869  Act.  For  the  purpose  of  com- 
parison, those  sections  are  given  below,  the  itahcised  words 
being  such  as  are  affected  by  the  change  in  the  new  sections. 

By  Sect.  23  it  was  provided  that 

**  When  any  property  of  the  bankrupt  acquired  by  the  trustees 
under  this  Act,  consists  of  land  of  any  tenure  burdened  with  onerous 
covenants,  of  unmarketable  shares  in  companies,  of  unprofitable  con- 
tracts, or  of  any  other  property  that  is  unsaleable  or  not  readily  sale- 
able, by  reason  of  its  binding  the  possessor  thereof  to  the  performance 
of  any  onerous  act,  or  to  the  payment  of  any  sum  of  money,  the 
trustee,  notwithstanding  he  has  endeavoured  to  sell,  or  has  taken 
possession  of  such  property,  or  exercised  any  act  of  ownership  in 
relation  thereto  {h)  may,  by  writing  under  his  hand  (t),  disclaim  such 
property.  And  upon  the  execution  of  such  disclaimer  the  property 
disclaimed  shall,  if  the  same  is  a  contract,  be  deemed  to  be  determined 
from  the  date  of  the  order  of  adjudication ,  and  if  the  same  is  a  lease, 
be  deemed  to  have  been  surrendered  on  the  same  date,  and  if  the 
same  be  shares  in  any  company  be  deemed  to  be  forfeited  from  that 
date  {k)f  and,  if  any  other  species  of  property,  it  shall  revert  to  the 
person  entitled  on  the  determination  of  the  estate  or  interest  of  the 
bankrupt,  but  if  there  shall  be  no  person  in  existence  so  entitled, 
then  in  no  case  shall  any  estate  or  interest  therein  remain  in  the 
bankrupt  (2).  Any  person  interested  in  any  disclaimed  property 
may  apply  to  the  Court,  and  the  Court  may  upon  such  application  (ZQ 
order  possession  of  the  disclaimed  property  to  be  delivered  up  to  hixii, 

(A)  See  added  words  in  this  section,  (k)  See  change  in  sub-s.   2  :  dis- 

sub-B.  1.  claimer  detennines  interests  as  from 

(t)  It  was  held  that  a  diflclaimer  its  date, 

signed  by  the  tmstee'i  solicitor,  was  (Q    See  snb-s.   2,   and  JBv  parte 

not  a  valid  disclaimer  under  this  Act  Oiegg,  19  Ch.  D.  7. 

within    three    months,     Wileon   t.  (U)  See  sub-s.  5  and  6. 
Wallani,  5  Exch.  D.  155. 
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or  make  such  order  as  to  the  possession  thereof  as  may  be  just.  Any 
person  injured  by  the  operation  of  this  section  shall  be  deemed  a 
creditor  of  the  bankrupt  to  the  extent  of  such  injury,  and  may  ac- 
cordingly prove  the  same  as  a  debt  under  the  bankruptcy  '*  (m). 

The  24th  section  of  the  1869  Act  enacted  "  that  the  trustee  should 
not  be  entitled  to  disclaim  any  property  in  pursuance  of  that  Act  in 
cases  where  an  application  in  writing  had  been  made  to  him  by  any 
person  interested  in  such  property  requiring  such  trustee  to  decide 
whether  he  would  disclaim  or  not,  and  the  trustee  had  for  a  period  of 
not  less  than  twenty-eight  days  (n)  after  the  receipt  of  such  application, 
or  such  further  time  as  might  be  allowed  by  the  Court,  declined  or 
neglected  to  give  notice  whether  he  disclaimed  the  same  or  not.^ 


gS5. 


By  Rule  28  of  the  Rules  of  1871,  made  in  pursuance  of  the  R.  28, 1871, 
Act  of  1869,  it  was  also  provided  that  where  the  property 
sought  to  be  disclaimed  consisted  of  a  leaaehold  interest,  the 
leave  of  the  Court  should  first  be  obtained  (o).  This  obligation 
upon  the  trustee  to  obtain  the  leave  of  the  Court  has  now 
found  its  proper  place  in  the  text  of  the  Act  itself  (p),  with 
this  addition  that  notices  are  to  be  given  to  the  persons  in- 
terested, and  the  Court  is  at  liberty  to  impose  such  terms  as  a 
condition  of  granting  leave,  and  make  such  orders  with  respect 
to  fixtures,  tenant's  improvements,  and  other  matters  arising 
out  of  the  tenancy,  as  the  Court  thinks  just.  No  doubt  one  of 
such  matters  over  which  the  Court  can  exercise  its  power  to 
impose  conditions,  will  be  the  payment  of  such  rent  as  it  thinks 


(m)  In  Ex  parte  lAynvi  Coal  and 
Iran  Co.  re  Hide,  L.  R.  7  Ch.  28,  it 
was  held  that  the  meaanre  of  the 
injury  sustained  upon  discUkimer  was 
the  difference  between  the  rent  to  be 
paid  nnder  an  agreement,  and  what 
the  landlord  would  at  the  time  of 
proving  obtain  for  the  property  ;  and 
see  alao  Ex  parte  Blake  re  MeEvan, 
U  Oh.  D.  572. 

(n)  In  Ex  parte  Lovering  re 
Janei,  L  R.  9  Oh.  586 ;  it  was  held 
that  the  leave  for  the  extension 
of  time  should  be  aaked  for  within 
the  twenty-eight  days.  The  words 
'*  not  less,  than "  do  not  now  occur 
in  sub-s.  4  ;  and  see  Expa/rte  ffarrts 
re  Riehardton,  16  Oh.  D.  618,  as  to 
what  are  grounds  for  such  extension 
of  time. 


(o)  In  Ex  parte  Ladhwry  re  Tur- 
ner, 17  Oh.  D.  582,  it  was  questioned 
whether  this  rule  was  not  ti^ra  viref, 
having  regard  to  the  words  of  the 
Act,  but  a  disclaimer  without  leave 
was  held  to  have  been  valid  as  against 
the  landlord,  Rud  v.  Harvey^  5  Q.  B. 
D.  184  ;  49  L.  J.  Q.  B.  295.  It  had 
previously  been  held  that  the  Oonrt 
would  exercise  a  discretion  {Re  WU' 
Borif  13  Eq.  186) ;  and  in  doing  so 
would  look  to  any  conduct  of  the 
lessor  amounting  to  a  waiver  of  his 
right  to  have  a  disclaimer  in  twenty- 
eight  days  (Ex  parte  Moore  re  Stokoe, 
2  Oh.  D.  802). 

{p)  See  sub-B.  8 ;  and  where  such 
leave  may  be  dispensed  with.  (See 
General  Rules.) 
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188. 


Compariaon  of 
law. 


OndowT. 
Corrie, 


WiOina  T. 
Fry. 

Trostee  may 
assign  to 
I»aiiper. 


ought  to  be  paid  (q) ;  but  the  important  word  "  rent "  has  not 
found  a  place  in  the  paragraph  by  express  reference,  although 
so  much  turns  upon  the  liability  to  pay  rent  (r). 

Land  of  any  tenure  burdened  with  anercut  covenanU, 

Many  of  the  Acts,  earlier  than  the  Act  of  1869  («),  contained 
special  proyisions  in  reference  to  the  case  of  a  bankrupt  tenant, 
but  the  material  difference  between  the  former  Acts  and  the 
Act  of  1869  was  that,  whilst  imder  the  former  Acts  a  lease 
involving  obligations  which  might  exceed  in  value  the  benefits 
to  be  derived  from  it,  did  not  vest  in  the  bankrupt's  assignees 
until  they  did  some  act  manifesting  their  acceptance,  under 
the  Act  of  1869,  all  leases  whatever,  together  with  the  rest  of 
the  bankrupt's  property  vested  in  the  trustees  imtil  they  did 
some  act  manifesting  their  disclaimer  (t).  And  even  so  as  to 
render  the  trustee,  in  the  absence  of  such  valid  disclaimer, 
personally  liable  for  the  rent  accruing  due  after  his  appoint- 
ment, and  on  the  covenants  of  the  lease  (u).  But  upon  his 
executing  a  valid  disclaimer  it  related  back  to  the  date  of  the 
adjudication  to  relieve  him  of  liability,  unless  his  occupation 
was  beneficial,  but  the  trustee  could  assign  over. 

In  Ondow  v.  Corrie  (x\  which  was  a  case  decided  under  49 
Geo.  III.  c.  121,  s.  19,  it  was  held  (and  the  decision  seems  not 
to  have  been  questioned)  (y),  that  the  assignees  of  a  bankrupt 
having  elected  to  take  to  the  lease,  like  any  other  assigns  might 
assign  over  to  a  pauper.  And  in  Wilkins  v.  Fry  (9)  this 
principle  was  followed.  The  M.R.  in  that  case  said :  '*  With 
respect  to  assignees  in  bankruptcy,  they  do  not  obtain  the 
property  of  a  bankrupt  by  any  contract  between  them  and  the 
bankrupt,  they  take  it  by  the  operation  of  law,  and  enter  into 
no  covenants  to  indemnify  the  bankrupt  against  the  covenants 


{q)  The  Goart  under  role  28,  could 
on  giving  leave  impose  conditions, 
■ach  as  the  payment  of  the  rent  in 
full  up  to  the  date  of  disclaimer. 
£x  parte  Ladhury^  supra  ;  bat  see 
£x  parte  Itherwood,  infra, 

(r)  And  see  snb-s.  5,  6,  and  7. 
Rule  28  of  the  1869  Act,  was  held 
not  to  have  applied  to  a  lease  of  per- 
sonal chattels  {Sh^ffidd  Waggon  Co, 
Y.  StraUon,  48  L.  J.  Q.  B.  85 ;  27 
W.  R.  120,  C.  B.),  such  lease  not 
being  "a  leasehold  interest." 


(«)  See  49  Qeo.  IH.  c.  121,  s.  19  ; 
6  Geo.  IV.  c.  16,  s.  75 ;  12  &  IS 
Vict.  c.  106,  s.  145  ;  24  &  25  YicU 
c.  184,  s.  181. 

(0  Woodfairs  Landlord  and  Tenant, 
12  ed.,  p.  252. 

(tf )  WiU(m  Y.  WaUani,  5  Ex.  D. 
155 ;  49  L.  J.  Bxcb.  437 ;  42  L.  T. 
875. 

(x)  2  ICad.  880. 

(y)  See  WoodfaU,  L  k  T.,  12  ed., 
p.  255. 

(z)  1  Mer.  265. 
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in  his  lease.  They  may  waive  his  leases,  and  so  not  become  I  55. 
liable  to  the  landlord  at  all ;  they  may  take  to  them  subject 
only  to  such  liability  as  attaches  upon  all  assigns,  that  is,  a 
liability  to  be  sued  on  such  covenants  as  bind  assigns  during 
the  time  they  retain  that  character ;  but  when  they  cease  to 
retain  it,  their  liability  ceases,  the  privity  of  estate,  which 
alone  makes  them  liable  to  be  sued,  being  determined.  The 
assignees,  therefore,  of  a  bankrupt,  after  they  have  parted  with 
the  possession  of  their  lease,  are  not  liable  to  be  sued  at  all, 
they  stand  in  no  need  of  an  indemnity,  and  there  is  no  principle 
on  which  they  can  require  it  from  the  vendee  of  their  estate." 
But  where  the  lease  was  deposited  with  an  equitable  mortgagee, 
the  trustee  was  held  not  to  be  entitled  to  disclaim  so  as  to  pre- 
judice the  mortgagee ;  but  on  the  other  hand,  if  he  assigned 
the  lease  to  the  mortgagee  he  was  entitled  to  be  indemnified  (a). 

And  so  it  seems  that  imder  the  Act  of  1869,  and  notwith- 
standing the  spirit  of  Sects.  23  and  24,  the  rule  above  laid 
down  was  the  same,  although  it  often  did  result  in  great  hard- 
ship upon  the  landlord  where  the  trustee  occupied  for  a  time 
and  then  assigned  over  (6). 

The  principle  laid  down  also  (c)  that  where  a  trustee  is  called  Wken  trustee 
upon  to  decide  whether  he  will  disclaim  a  continuing  contract  **°?  ^^^  *^^'* 
of  the  bankrupt  and  does  not  disclaim  it,  but  carries  it  on  for 
the  benefit  of  the  estate,  and  is  still  at  liberty,  when  he  finds 
it  unprofitable  to  cease  to  perform  it,  leaving  the  other  party 
to  the  contract  to  his  right  of  proof  for  damages,  has  been  held 
inapplicable  to  the  case  of  a  lease,  so  in  Ex  parte  Dressier,  re  Ex  parte 
Solomon  (d)  it  was  held  that  a  trustee  who  takes  actual  posses-  ^^^^^i^[Lg. 
sion  of  leasehold  property  of  the  bankrupt  and  does  not,  when 
called  upon  by  the  landlord  to  disclaim,  do  so,  is  personally 
liable  for  the  rent  which  accrues  due  after  he  takes  possession, 
and  the  right  of  proof  which  the  landlord  had  was  only  as  to 
the  proportionate  part  of  the  rent  due  up  to  the  date  of  the 
adjudication,  but  did  not  relieve  the  trustee  from  his  personal 
liability.     '^  They  are  liable,"  said  James,  L.J.,  "  as  assignees 
of  the  estate,  to  pay  the  rent,  and  as  between  themselves  and 

(a)  Ez  parte  Buxton  re  Muller,  tmstees*  right  to  assign  oyer  has  again 

15  Ch.  D.  289  ;  and  see  JZe  WiUcm,  been  affinned.     See  infra  and  Hop- 

L.  R.  18  Rq.  186  ;  and  as  to  appli-  kiuson  ▼.  Lovering,  11  Q.  B.  D.,  92  ; 

cations  by  mortgagees,  see  Ex  parte  52  L.  J.  891. 
Woods  re  Ditton,  3  Ch.  D.  459.  (e)  Ex  parU  Davis  re  Sneezum,  3 

(5)   Woodfall,   L.   A    T.,  12  ed.,  Ch.  D.  468  ;  45  L.  J.  Bank.  137. 
p.    254.     This   principle  as  4o  the  (e{)9Ch.  D.  252;  48L.  J.  Bank.20. 

A  A  2 


now  limited. 
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I  55.  the  landlord  they  are  personallj  liable,  though  they  are  entitled 
to  any  indemnity  out  of  the  debtor's  assets,  and  no  injustice 
will  be  done  to  them,  for  they  ought  to  have  retained  out  of 
the  assets  a  sum  sufficient  to  answer  the  rent''  "  A  trustee," 
said  Brett,  L.  J.,  **  ought  to  make  up  his  mind  speedily  whether 
he  will  disclaim  a  lease  or  not."  Referring  also  to  the  words 
''lands  of  any  tenure  burdened  with  onerous  covenants," 
Jessel,  M.R.,  said :  "  They  apply  not  only  to  ordinary  leaseholds, 
but  they  will  include  also  freeholds,  subject  to  perpetual  rent- 
charges,  which  are  common  in  the  north  of  England  (e). 
Three  montiis  By  the  present  Act  a  limit  of  three  months  has  been  fixed 
as  the  period  within  which  the  trustee  is  to  disclaim  (and  apart 
from  any  request  which  the  lessor  may  make,  under  the  4th 
sub-s.  of  this  section).  It  is  submitted  that  the  effect  of  his  not 
electing  to  disclaim  within  the  statutory  period  of  three  months 
will  only  be  evidence  of  his  having  elected  to  hold  untO  the 
determination  of  the  lease,  and  subject  to  all  its  liabilities  and 
obligations ;  for  under  the  Act  of  1869  it  was  clear  that  if  not 
called  upon  to  elect  whether  he  would  or  would  not  disclaim  (aa 
in  JSx  parte  Dressier),  his  personal  liability  for  rent  was  theoretic 
cally  the  same,  that  is,  it  continued  till  the  end  of  the  lease  (/), 
with  this  distinction,  that  he  could  imder  the  Act  of  1869, 
terminate  the  liability  at  his  pleasure,  for  he  could  (if  not 
called  upon  to  disclaim),  execute  the  disclaimer  at  any  time  (^). 
It  will  henceforth  be  a  question  to  be  decided,  if  the  doctrine 
in  Onslow  v.  Gorrie  be  still  law  (viz.,  that  a  trustee  can  relieve 
himself  from  liability  by  assigning  the  lease  over  to  a  pauper 
on  finding  it  to  be  unprofitable),  whether  the  effect  of  the  three 
months'  limit,  for  the  first  time  introduced  into  the  section, 
will  be  to  make  the  trustee  liable  at  all  events,  and  whether 
he  assigns  over  or  not  after  the  expiration  of  such  three  months. 
It  is  submitted  that  the  effect  of  this  limitation  should  not  be 
to  place  the  trustee  in  a  worse  position  than  an  assignee  by 
contract,  who  clearly  could  relieve  himself  of  liability  by  such 
Assignment  over,  and  that  the  intention  of  the  framers  of  the 
Act  has  been  to  limit  a  time  (apart  from  any  act  of  the  lessor), 
within  which  it  will  be  manifest  that  the  trustee  has  elected 
to  take  to  the  lease  as  a  statutory  assignee,  and  that  his 
right  exists,  whether  before  or  after  the  three  months  have 

(«)  Ex  parte  Walton  re  Levy,  17      Dressier,  supra, 
Ch.  D.  746.  ig)  See  Woodfall,  h.   T.,  12  ed., 

(/)  See  Brett,  L.J.,  in  Ex  parte      p.  255* 
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expired  to  assign  his  interest  over,  and  to  relieve  himself  as       i  ffff« 
such  assignee  of  all  liability  (h). 

As  to  the  rights  and  liabilities  of  third  parties  arising  out  of  Rights  and 
such  disclaimer,  and  statutory  surrender  of  the  lease,  there  have  l^S*^^' 
recently  been  some  most  important  decisions,  which,  notwith- 
standing the  more  elaborate  provisions  of  this  Act  in  respect 
of  such  third  persons,  may  tend  to  throw  some  light  upon 
this  section.     In  Smyth  v.  North  (t),  for  instance,  Barons  Martin  Aasignee  of 
and  Pigott  (Baron  Bramwell  dissenting),  were  of  opinion  that  ®*'®' 
when  the  original  lessee  has  assigned  his  lease  and  the  assignee  j^^.^' 
becomes  bankrupt,  not  only  might  the  lessor  sue  the  original  Bankrapt 
lessee  for  rent  payable  under  a  covenant  (so  far  as  it  was  due  wngn^e. 
before  disclaimer  though  after  adjudication)  (k\  but  even  for 
rent  due  after  the  disclaimer  by  the  assignee's  trustee,  and 
that  Sect.  23  of  the  1869  Act  did  not  apply  to  cases  in  which 
the  lease  had  been  assigned  and  the  assignee   had  become 
bankrupt  (/). 

At  common  law  the  voluntary  surrender  of  a  lease  does  not  Under  leawe. 
affect  the  rights  of  a  sub-tenant  (m). 

In  Taylor  v.  Gtllott(n),  it  was  held  that  a  sub-lessee,  where  Taylnrr, 
he  was  in  occupation  under  an  agreement  for  a  lease  from  the  ^***^' 
bankrupt  lessee  (the  trustee  having  disclaimed)  had  no  right  to 
compel  the  lessor  to  grant  him  a  lease  in  accordance  with  the 
terms  of  his  agreement  with  the  lessee. 

The  words  in  the  23rd  section  of  the  1869  Act  (but  which 
have  been  omitted  from  the  present   section,  and  have  been 
substituted  by  the  words  appearing  in  sub-&  2)  '*  and  if  the  same  Effect  of  dis- 
is  a  lease  be  deemed  to  have  been  surrendered  on  the  same  date  "  <^**""«'* 
(i.e.,  date  of  the  adjudication),  were  fully  considered  in  Ex  Ex  parte 
parte  Walton^  re  Levy  (o),  in  which  many  of  the  older  cases  were  ^j^J 

{h)  See  Otulow  v.  Carrie,  2  Mad.  121  ;  Taylor  y.  Young,  3  B.  &  Aid. 

330.     The  restrictioii  of  sab's.  4  (as  521.     See  also  Harding  y.  Preece,  9 

in  the  Act  of  1869),  is  against  dis-  Q.  B.  D.  281,  and  ExparU  Pateraon, 

elaimer,  and  not  aatignmetU  by  the  11  Oh.  D.  908 ;  but  ftee  Ex  parte 

trostee,  and  see  Jessel,  M.R.,  in  Ex  MorriA  re  Dyke,  22  Ch.   D.  410; 

parte  WaUon,  infra  ;  and  see  affirma-  47  L.  T.  26  ;  and  Ex  parte  Eaet  and 

tion  of  this  principle  in  ffopkinaon  West  India   Dock   Co.    re   Clarke^ 

>.  Lovenng,  11  Q.  B.  D.  92.  50  L  J.  Ch.  789. 

(t)  L.  R.  7  Exch.  242;  41  L   J.  (m)  Woodfall's  L    k  T.,   12  ed., 

Bx.  103.  p.  256,  and  cases  cited. 

(it)  As  decided  in  Mills  y.  Auriol,  (n)  L.   R.  20  Eq.   682  ;  44  L.  J. 

1   Smith's  L.    C,   7  ed,   p.   838  ;  Ch.  740. 

Barnard  y.  Ood»caU,  Cro.  Juc.  309.  (o)  17  Ch.  D.  746  ;  50  L.  J.  Ch. 

(/)  And  see  under  49  Geo.  III.  c.  657. 
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I  55.       discussed,  as  to  the  effect  of  disclaimer,  first,  as  regards  the 
'  bankrupt's  estate,  and  secondly,  so  far  as  the  rights  of  third 

parties  were  affected,   having  reference  to  the  words  above 
quoted  in  the  section.   In  that  case  W.  granted  a  lease  of  a  house 
to  L.  for  ten  years  at  the  yearly  rent  of  701. ;  L.  a  few  days 
after,  in  consideration  of  a  premium  of  100/.,  sub-let  the  house 
to  M.  for  a  term  of  nine-and-half  years  at  the  yearly  rent  of 
56/.     L.  filed  a  petition,  and  his  trustee  applied  for  leave  to  disr 
claim  the  lease  which  was  granted,  although  W.,  the  lessor, 
opposed,   and  on  appeal  fix>m  the  decision  of  the  registrar 
granting  such  leave,  the  decision  was  upheld,  the  Court  of 
Appeal  deciding  that  W.'s  right  as  against  M.,  the  sub-lessee,  to 
receive  the  rent  reserved  by,  and  to  enforce  the  covenants  con- 
tained in  the  original  lease  was  not  affected  by  the  disclaimer  ; 
and  leave  was  also  given  to  M.,  the  sub-lessee,  to  prove  against 
L.'s  estate  in  respect  of  the  loss  sustained  by  him  by  reason  of 
his  liability  to  pay  the  higher  rent  to  W.     "  The  object  of  the 
statute,"  observed  Jessel,  M.R.,  "  is  plain  ;  when  a  man  becomes 
bankrupt  he  is  not  to  remain  liable  for  engagements  attaching 
to  his  property  when  that  property  has  been  taken  away  finom 
him.     The  Legislature  intended  to  release  him  from  personal 
liability  when  it  took  away  his  property.     That  was  one  object, 
but  there  was  another,  which  is  this  :  the  property  of  the  bank- 
rupt vested  in  a  trustee  on  behalf  of  the  creditors,  and  no  one 
would  accept  the  position  of  a  trustee  if  he  were  to  be  treated 
as  liable  to  all  the  liabilities  which  attached  to  that  property  in 
law  by  reason  of  the  transfer  to  him  of  the  property.  .  .  Another 
thing  to  be  considered  in  treating  of  all  legislative  enactments 
is  this  :  that  it  never  is  the  object  of  the  Legislature  to  confis- 
cate property  of  individuals  without  any  reason.  ...  A  lease 
may  be   pledged  by   way  of  equitable  mortgage,  the  lessee 
becomes  bankrupt,  it  would  be  a  strange  result  if  the  mortgagee 
were  to  be  held  to  have  lost  his  money  because  the  mortgagor's 
trustee  has  disclaimed  the  lease  .  .  .  the  words  ^  order  posses- 
sion of  the  property  to  be  delivered  up,  Ac.,'  are  not  very  apt 
words  .  .  .  the  Court  cannot  be  restricted  to  those  cases  where 
actual  possession  of  the  property  can  be  given  by  the  Court.  .  . 
The  words  of  the  section  must  be  read  with  this  qualification, 
'  so  far  as  regards  the  rights  and  liabilities  of  the  bankrupt  and 
his  trustee  on  the  one  hand,  and  the  person  entitled  to  the 
benefit  of  the  covenants  and  liabilities  on  the  other,  but  not  so 
as  to  affect  the  rights  of  third  parties,  onerous  property  shall  as 
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between  these  persons  for  the  purpose  of  relieving  the  bank-       |  5S, 
rupt  and  the  trustee  of  the  bankrupt's  estate  from  liability,  but  — — ^ 
not  further,  be  deemed  to  be  determined,  surrendered,  or  for- 
feited, as  the  case  may  be.' " 

And  per  James,  L.  J. :  ^'  By  the  law  of  England  a  lessor  has 
a  double  right,  a  right  in  personam  on  the  contract ;  a  right  in 
rem  by  distress  on  the  property  demised,  and  by  the  power  of 
re-entry  for  non-payment  of  rent  or  breach  of  covenant ;  and 
where  the  lessee  makes  a  sub-demise,  the  sub-tenant  is  not 
liable  on  the  contract,  but  he  takes  the  property  subject  to  all 
the  lessor's  rights  in  rem,  and  it  would  be  very  unjust  and  un- 
reasonable if  a  lessee  who  takes  the  property  subject  to  liabili* 
ties  could  by  any  arrangement  whatever  with  a  third  party 
derogate  from  the  lessor's  rights  "  (p). 

And  so,  consistently  with  this  principle,  it  has  been  held  (q)^ 
that  where  a  lessee  sub-lets  and  afterwards  becomes  bankrupt 
and  the  trustee  disclaims,  the  lessor  is  not  thereby  entitled  to 
eject  the  sub-tenant  ^^The  estate  of  the  plaintiffs,  by  force 
of  8  &  9  Vict.  c.  106,  s.  9,  became  the  reversion  expectant 
upon  the  under-lease  for  the  purpose  of  preserving  the  incidents 
and  obligations  annexed  to  it,"  per  Baggallay,  L.J.  (r). 

Soon  after  the  decision  of  Ex  parte  Waltonj  the  Court  of 
Appeal  was  again  called  upon  to  consider  whether  the  leave 
should  be  granted  where  the  whole  term  had  been  assigned  so  as  Alignment  of 
to  destroy  the  lessor's  rights.  And  in  £x parte  the  East  and  West  ^^^1^"^;^^ 
India  Dock  Company  re  Clarke  (t),  on  an  application  by  a  trustee  for  £a8t  and 
leave  to  disclaim,  it  was  held  that  the  Court  will  alone  consider  ^? /"**** 
whether  the  disclaimer  will  be  for  the  benefit  of  the  bankrupt's  pany,  re 
estate  and  those  interested  in  its  administration,  and  will  not  Clarke, 
take  into  consideration  what  effect  the  disclaimer  will  have  on 
the  rights  and  interests  of  third  parties,  neither  will  it,  on 
allowing  the  disclaimer,  preface  the  order  with  any  declaration 
of  opinion  as  to  the  effect  of  the  disclaimer  on  the  rights  of 

{p)  There  being  no  privity  of  con-  D.  524;   50  L.  J.   Q.  B.  867;  in 

tract  as  between  the  leaaor  and  the  which  Taylor  v.  GiUoU,  20  Eq.  6S2, 

Bub-lessee,  it  haa  also  been  held  the  was  commented  upon  ;  bnt  in  which 

latter  cannot  be  sued  on  the  core-  £x  parte  WaUon  seems  not  to  have 

nants  {Holford  ▼.  ffatek,  1   Doug.  been  cited. 

183  ;  Earl  of  Derby  v.   Taylor,  1  (r)  And  see  0*ParreU  v.  Stepken* 

East,  502),  and  the  lessor  must  rely  mm,  4  Ir.  L.  R.  715. 
upon  his  right  of  entry  and  distress.  (t)  50  L.  J.  Ch.  789. 

{q)  Smalley  r.  Bardingt,  7  Q.  B. 
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I  65.  such  third  parties.  The  Dock  Company  had,  in  that  case,  on 
the  2nd  of  December,  1875,  granted  a  lease  to  one  H.  for 
twenty-one  years,  at  the  rent  of  300/.,  and  on  the  same  day  H. 
assigned  the  lease  to  C,  in  consideration  of  a  premium  of 
1,150/.,  and  C.  covenanted  to  pay  the  rent  and  perform  the 
covenants,  and  to  indemnify  H.  On  the  3rd  of  December, 
1875,  C.  executed  an  underlease  to  T.  for  the  whole  term,  less 
three  days,  by  way  of  mortgage,  to  secure  advances.  In 
Febiiiary,  1881,  C.  filed  his  petition,  and  on  being  served  with 
notice  to  disclaim  the  trustee  applied  for  leave,  and  the  Dock 
Company  opposed  the  same  on  the  ground  that  if  the  lease 
was  allowed  to  be  surrendered,  their  remedy,  under  the  lease, 
against  H.,  their  lessee,  would  be  gone.  T.  and  Company 
opposed  on  the  ground  that  the  disclaimer  would  destroy  their 
security,  and  enable  the  Dock  Company  to  eject  them ;  but 
SmaXley  v.  Hardinge  having,  in  the  meantime,  been  decided, 
this  objection  was  removed,  and  the  question  as  between  the 
lessor  and  original  lessee  alone  remained.  Selbome,  L.C., 
said :  "  In  the  present  case  no  suggestion  has  been  made  that 
there  is  any  reason  for  not  allowing  the  disclaimer  which  is 
allowed  by  the  order  under  appeal,  except  the  interest  of  the 
lessor  as  between  himself  and,  not  the  bankrupt's  estate,  but 
another  person  by  whom  the  lease  was  assigned  to  the  bank- 
rupt, and  the  proposition  really  comes  to  this,  that  the  Court 
ought  never  to  allow  a  disclaimer  under  this  section,  where  the 
bankrupt  is  the  assignee  of  the  lease,  and  where  the  lessor  is 
willing  to  ofier  such  an  undertaking  as  has  now  been  offered  to 
the  Court.  .  .  .  The  whole  application  is  founded  upon  the 
apprehension  that,  notwithstanding  the  views  of  the  effect  of 
such  a  disclaimer  as  this,  which  were  expressed  by  learned 
Judges,  the  majority  of  the  Court,  in  Smyth  v.  North  («),  and 
by,  at  least,  one  most  eminent  Judge,  the  late  Lord  Justice 
James,  in  the  case  of  Ex  parte  Walton  (;r),  it  may  possibly  be 
held  in  some  other  jurisdiction  that  the  effect  of  such  a  dis- 
claimer as  this,  is  to  relieve  the  original  lessee  who  has  assigned 
the  lease  to  the  bankrupt  from  all  the  liabOities  upon  his  cove- 
nants with  the  lessor,  exactly  in  the  same  way  as  if  there  had 
been  an  actual  surrender  accepted  by  the  lessor."  His  Lord- 
ship also  referring  to  the  views  of  the  majority  of  the  Court  in 
Smyth  v,  North,  and  L.  J.  James  in  Ex  parte  Walton^  and  upon 

(u)  See  aupra.  (x)  See  iupra. 
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the  question  of  "whether  they  were  correct,  said,  he  was  "  not       I  55. 
going  to  say  anything  to  the  contrary  :  and  if  such  views  were 
correct,  the  appeal  was  wholly  unnecessary,  because  the  conse- 
quences apprehended  would  not  follow."     So  that  as  far  as  it 
goes  this  case  confirms  the  cases  already  cited,  in  so  far  as  the 
doctrine  applies  to  an  assignment  by  the  lessee  of  the  entire 
term  as  well  as  to  a  mere  sub-lease.     So,  also,  it  has  been  Leaaee  still 
held  that  where  the  trustee  of  the  assignee  of  the  lease  dis-  "°^"  ^"**'*®- 
claims,  it  does  not  affect  the  liability  of  the  lessee  to  pay  the 
rent  on  his  covenant,  although  he  may  never  have  entered  into 
actual  possession  and  the  bankrupt  assignee  has  subdemised 

it(y). 

In  this  case  of  East  and   West  India  Dock  Co.  v.  Ilill,  the  £<ut  and  WeU 
doctrine  laid  down  by  the  majority  of  the  Court  in  Smyth  v.  (^„J^,^y  y. 
Northy  and  followed  in  Ex  parte  Walton^  was  again  confirmed.  HUL, 
Selbome,  L.  C,  observed  that,  before  the  recent  authorities, 
"  Lord  Tenterden  and  the  Court  of  Queen's  Bench  in  Manning  v. 
Flight  (z),  had  decided  under  an  earlier  Act  which  said,  that 
not  only  the  assignee  disclaiming,  but  the  bankrupt  delivering 
up  the  deeds  was  to  be  absolutely  relieved  from  all  liabilities 
under  the  lease ;  that  it  operated  only  as  between  the  persons 
expressly  relieved  from  liability  by  the  statute  and  the  lessor, 
and  left  untouched  all  other  rights  which  the  lessor  might  have, 
under  the  contract  embodied  in  the  lease  against  anybody  else." 

Commenting  upon  the  words  occurring  at  the  end  of  Sect.  23 
of  the  1869  Act:  "Any  person  interested  in  any  disclaimed 
property,  may  apply  to  the  Court,  and  the  Court  may,  upon  such 
application,  order  possession  of  the  disclaimed  property  to  be 
delivered  up  to  him,  or  make  such  order  as  to  the  possession 
thereof  as  may  be  just "  (a),  his  Lordship  said  :  "  If  a  lease  is 
the  disclaimed  property,  any  person  interested  in  the  lease  may 
^Ppljy  ^^^  if  the  Court  thinks  it  just  that  the  lease  should 
be  delivered  up,  it  may  be  delivered  up.  Suppose  that  the 
original  lessee,  having  assigned  to  a  person  who  becomes 
bankrupt,  is  held  still  liable,  as  these  authorities  tend  to 
hold  him  still  liable  upon  his  covenant  to  the  lessor,  and 
being  called  upon  by  the  lessor  to  pay  his  rent,  applies  to 

{y)  EaH   and   Wat  India  Dock  B.  515. 
Co.  V.  HUl,  22  Ch.  D.  14  ;  62  L.  J.  (z)  8  B.  &  Ad.  211. 

Ch.  44  ;  47  L.  T.   270  ;  Harding  v.  (a)  See  the  altered  language  as  to 

Prtece,  9  Q.  B.  D.  281 ;  51  L.  J.  Q.  Testing  order  in  sub-as.  6  &  7. 
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155. 


As  to  venting 
order. 


Protection  of 
bondJideBCta 
of  tnutee. 


the  Court,  and  Bays :  '  The  bankrupt  to  whom  I  made  an 
assignment  and  his  trustee  have  disclaimed,  the  landlord 
holds  me  liable  for  the  rent,  and  he  therefore  is  not  content^ 
as  between  him  and  me,  to  treat  the  lease  as  at  an  end,  is 
it  not  just  and  equitable  that  I  should  have  the  possessioni'  If 
the  possession  were  beneficial,  he  would  have  an  interest  in 
making  that  application.  I  shall  not  attempt  to  decide  before- 
hand a  question  not  before  the  Court ;  but  if  it  were  just 
that  the  possession  should  be  delivered  up  to  him,  I  cannot 
help  thinking  that  the  Court  would  have  sufficient  authority  and 
power  to  do  it,  and  if,  as  in  the  present  case,  that  could  not 
be  done,  because  there  is  an  underlessee  who  would  have  a 
right  to  retain  possession  of  the  property,  still  the  question 
only  comes  to  this,  who  is  to  prove  for  the  loss  in  the  bank- 
ruptcy ?  .  .  .  .  the  Court  does  not  consider  that  it  ought 
now  to  depart  from  what  has  been  previously  decided  so  far 
as  in  previous  authorities,  this  question  has  been  dealt  with." 

It  has  been  thought  right  to  give  portions  of  the  judgments 
in  these  principal  cases,  with  due  regard  to  the  interpretations 
which  will  now  necessarily  have  to  be  given  upon  the  altered 
language  of  the  above  section.  In  many  respects,  no  doubt, 
much  that  was  laid  down  in  these  cases  will  cease  to  have  any 
bearing.  And  yet  it  is  thought  that  they  must  largely  influence 
the  application  of  the  words  now  appearing  in  this  section. 

The  result  also  of  judicial  opinion  seems  to  be  enacted  in 
Sub-BS.  2,  5  and  6,  the  latter  paragraph  in  particular  makes 
provision  for  an  order  vesting  the  property  in  <<  any  person 
entitled  thereto  :  or  to  a  trustee  for  him  and  on  such  terms  as 
the  Court  thinks  just ; "  and  to  fix  the  compensation  to  which 
such  person  is  entitled  and  which  he  may  (must)  prove  for  upon 
the  estate.  It  must,  however,  clearly  be  an  application  by  a 
person  either  (1)  claiming  (^ua^e  entitled  to  claim)  any  interest 
in  any  disclaimed  property;  (2)  or  under  any  liability  not 
discharged  by  this  Act  in  respect  of  any  disclaimed  property. 
The  first  would  seem  to  include  not  only  the  original  lessor, 
but  also  his  assignees  of  the  reversion,  and  the  second  to  include 
all  assignees  as  well  as  sub-lessees. 

It  will  be  observed  that,  by  Sub-ss.  1  and  2  the  bond  fide  acts 
of  the  trustee  prior  to  disclaimer  are  protected,  and  the  dis- 
claimer ^' shall  operate  to  determine,  as  from  the  date  of  ike 
receiving  order^  the  rights,  interest,  and  liabilities  of  the  bank* 
rupt  and  his  property  in,  or  in  respect  of  the  property  dis- 
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claimed,  but  on  the  other  hand,  the  effect  of  the  disclaimer  is       I  55. 
only  to  discharge  the  trustee  from  all  personal  liability  "i  i^^Ttowhich 
respect  of  the  property  as  from  the  date  when  the  property  diaclaimer 
Tested  in  him,  which  is,  in  fact,  the  date  of  his  certificate  of  ^^^^^ 
appointment  as  such  trustee."    And  the  disclaimer  is  "  not  to 
affect  the  rights  of  any  other  person.''    The  effect  of  such  dis-  Effect  of  dis- 
claimer within  three  months  will  therefore  be,  it  is  submitted,  ^™?L]*    ^^ 
only  a  surrender  of  all  such  interest  as  the  bankrupt  originally, 
and  his  trustee  temporarily,  possessed  and  subject  to  such 
liabilities  as  the  trustee  has  incurred  in  respect  of  rent,  but 
that  for  all  other  purposes  the  lease  still  continues  to  be  valid 
and  subsisting  and  enforceable  as  from  the  date  of  the  receiving 
order  in  favour  of  and  as  against  all  other  persons  whatsoever. 
A  proviso  has  also  been  added  to  Sub-s.  6  making  it  compul- 
sory upon  the  Court  to  make  its  vesting  order  in  favour  of  an 
iinderlessee  or  mortgagee  from  the  bankrupt,  only  upon  the 
terms  of  such  person  taking  subject  to  the  same  liabilities  as  the 
bankrupt  at  the  date  of  his  petition. 

Disclaimer  as  it  affected  the  trustees  liability  far  rent,  dx. 

As  already  stated,  the  trustee,  if  he  does  not  disclaim  when  Wben  imstee 
called  upon,  renders  himself  personally  liable  for  the  rent  which  ^^  °**^  ^^ 
accrues  due  after  he  takes  possession  (c).  And  when  the  trustee 
continues,  possession  of  the  demised  premises  not  having  dis- 
claimed, it  was  held  the  landlord  had  a  right  as  against  him  to 
distrain,  without  obtaining  leave  from  the  Court  of  Bankruptcy, 
for  rent  accruing  due  after  the  commencement  of  the  liquida- 
tion,  even  though  such  rent,  by  the  terms  of  the  lease,  was 
payable  in  advance  {d).  And  so  also  where  the  trustee  entered 
and  remained  in  possession  of  the  premises  until  the  term 
expired,  but  did  not  pay  the  rent  up  to  such  expiration  of  the 
term,  it  was  held  that  the  landlord  had  either  a  personal 
remedy  against  the  trustee,  in  which  case  the  Court  had  no 
jurisdiction,  or  if  the  Court  had  jurisdiction  (the  creditors  had 
assented  to  a  scheme  of  arrangement  under  Sect.  28  of  the 
1869  Act),  the  trustee  had  done  nothing  more  than  commit  a 
default  in  the  administration  of  the  assets,  from  liability  from 
which  he  had  been  released,  there  having  been  no  fr-aud  in 


(c)  Ex  parte  Drttder  re  Sdomon^  (cQ  Ex  parte  Hale  re  Binru,   1 

9  Cb.  D.  252  ;  48  L.  J.  Bank.  20.  Ch.  JD.  285 ;  45  L.  J.  Bank.  21. 
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155. 


Ex  parte 
Ladbury, 


Ex  parte 
GUgg, 


TitterUm  v. 
Cooper. 


obtaining  the  release  (e).     So  also  the  trustee  has  been  held 
personally  liable  in  the  absence  of  a  valid  disclaimer,  for  the  rent 
accruing  due  after  his  appointment,  and  on  the  covenants  in  the 
lease  (/).     But  in  another  case  (</),  it  was  held  that,  upon  dis- 
claimer, the  trustee  does  not  become  liable  personally  to  the 
lessor,  either  upon  an  implied  contract  of  tenancy  or  as  a  tres- 
passer in  respect  of  the  period  between  the  time  when  his  actual 
occupation  ceases  and  the  date  when  the  disclaimer  is  executed  ; 
but  in  that  case  it  was  questioned  by  Cockbum,  L.C.J.,  and 
Thesiger,  L.J.,  whether,  upon  the  execution  of  the  disclaimer, 
all  personal  liability  of  the  trustee  ceased  in  respect  of  the 
period  during  which  he  had  an  actual  occupation.     However, 
in  Ex  parte  Ladbury  re  Turner  (A),  the  Court  held  that,  in 
giving  leave  to  disclaim,  the  Court  had  power  (under  Rule  28 
of  1871)  to  impose  a  condition,  such  as  the  payment  to  the 
lessor  of  the  rent  in  full  up  to  the  date  of  the  disclaimer,  even 
though  no  third  party  had  acquired  an  interest  from  the  bank- 
rupt in  the  lease.     In  two  subsequent  cases  (i),  the  trustee's 
liability  under  the  lease  of  the  bankrupt  was  again  considered. 
Ill  jSx  parte  GUgg  (Jc),  it  was  held  that  the  disclaimer  operated 
as  a  surrender  of  the  lease  as-  from  the  date  of  the  trustee's 
appointment,  so  as  to  render  his  subsequent  assertion  of  a  right 
of  removal  invalid  ;  and  in  Ex  parte  Alien  the  ratio  decidendi  in 
Ex  parte  Glegg  was  explained,  and  the  rule  was  reaffirmed  that 
such  disclaimer  operated  to  relieve  the  trustee  from  all  liability 
under  the  lease,  and  not  merely  from  liability  as  from  the  date 
of  the  adjudication.     The  effect  of  these  decisions  being  that 
the  disclaimer  put  an  end  not  only  to  the  term  but  to  the  lease 
itself.     So,  more  recently,  in  TitterUm  v.  Cooper  (l),  on  appeal 
from  a  judgment  of  Huddleston,  B.,  the  liability  of  the  trustee 
upon  the  covenants  of  the  lease,  although  no  possession  was 
taken  by  him,  was  fully  considered,  and  the  former  cases  fully 


(e)  Ex  parte  Carter  re  Ware,  8 
Ch.  D.  781  ;  39  L  T.  185,  C.  A. ; 
and  see  White  t.  ffunt,  L.  R.  6  Ex. 
82 ;  40  L.  J.  ISoi.  2S;  Ex  parte 
Barnard,  46  L.  T.  824,  where  the 
assets  were  admmiBtered. 

(/)  Wilton  y.  WaUani,  5  Ex.  D. 
155  ;  49  L.  J.  Ex.  437. 

(g)  Lovorty  v.  Barker,  5  Ex.  D. 
170  ;  49  L.  J.  Ex.  433.  C.  A. 

(A)  17  Ch.  D.  682  ;  50  L.  J.-  Ch. 


838. 

(*)  Ex  parte  Glegg  or  Gregg  rt 
Latham,  19  Ch.  D.  7  ;  51  L.  J.  Ch. 
867  ;  and  Ex  parU  Allen  re  Fvndl, 
20  Ch.  D.  341  :  51  L  J.  Ch.  724 ; 
and  see  Ex  parte  Hart  Dyke,  22  Gb. 
D.,  at  p.  425. 

(it)  19  Ch.  D.  7. 

(0  9  Q.  B.  D,  478 ;  51  L.  J.  Q. 
B.  472. 
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discussed     The  plaintiff  in  that  case,  on  the  16th  November,        I  55. 
1880,  leased  to  one  M.  a  wharf  for  twenty-one  years  from  the  ' 

25th  December,  1879,  determinable  by  the  lessee  at  the  end  of  the 
first  three,  seven,  or  fourteen  years,  at  the  yearly  rent  of  135^., 
payable  quarterly.     The  lessee  covenanted  to  pay  the  rent  and 
to  keep  the  wharf  in  repair.     On  the  8th  December,  1880,  M. 
filed  his  petition  for  liquidation  by  arrangement,  and  the  de- 
fendant was  appointed  trustee  on  the  30th  December,  1880. 
On  the  6th  January  the  plaintiff  gave  the  defendant  notice  to 
decide  whether  he  would  disclaim  under  Sect.  28  of  the  Act  of 
1869.     The  defendant  then  applied  to  the  Court  for  an  exten- 
sion of  time  to  disclaim  ;  but  the  Court  refused  to  extend  the 
time,  and  no  disclaimer  was  executed  by  defendant.     Before  he 
petitioned,  M.  had  granted  an  underlease  to  one  R.  at  an  in- 
creased rent  of  200/.,  and  the  rent  was  considerably  in  arrear. 
M.  had  also  deposited  the  lease  with  one  S.,  as  a  security.    The 
defendant  had  not  received  any  rent,  nor  taken  steps  to  recover 
the  arrears  due  from  R.,  neither  had  he  entered ;  but  he  nego- 
tiated with  S.,  the  depositee,  for  an  assignment  of  the  lease  to 
him,  which  negotiation  fell  through.     The  defendant  had,  how- 
ever, given  a  notice  to  determine  the  lease  at  the  expiry  of  the 
three  years,  viz.,  Christmas,  1882.     The  action  was  to  recover 
the  rent  due  in  December,  1880,  and  March,  1881,  and  to  re- 
cover damages  for  breach  of  covenant  to  repair.     In  giving 
judgment  against  the  defendant,  Coleridge,  L.C.J.,  laid  stress 
upon  the  fact  that  Sect.  17  of  the  1869  Act  vested  at  once  the 
estate  in  the  registrar  and  then  in  the  trustee,  on  his  appoint- 
ment ;  whilst  under  the  Act  of  1849  (m),  before  the  property 
vested  in  the  assignees,  some  act  was  to  have  been  done  to 
declare  their  election  to  take  the  lease ;  and  said  no  liability 
to  the  lessor  can  devolve  upon  the  registrar  except  during  the 
short  period  which  may  elapse  before  the  appointment  of  the 
trustee.     "  I  do  not  think  it  a  matter  of  practical  importance, 
but  I  admit  it  raises  a  difficulty.    But  in  the  view  which  I  take 
it  is  immaterial  whether  anything  was  done  by  the  trustee  to 
manifest  his  election.     No  act  upon  his  part  was  necessary ; 
he  could  only  get  rid  of  his  liability  under  the  lease  by  a  dis- 
claimer."    His  Lordship  was  also  of  opinion  that,  even  under 
the  old  law,  there  was  in  this  case  sufficient  evidence  of  election 
to  take  the  lease  by  the  defendant's  attempt  to  get  rid  of  it  (n). 

(m)  Sb.  142  and  145.  tm,  7  East,  335  ;  Hastings  t.  WU- 

(n)  And  see  Turner  t.  Richard-      ton,  HolL  N.  P.  G.  290. 
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I  55.       But  as  to  so  much  of  the  rent  as  accrued  due  before  the  appoint- 
ment  of  the  defendant  as  trustee,  he  was  held  not  liable  (o). 

In  the  same  case,  Brett,  L.J.,  said,  as  to  the  lease :  "  It  rests 
in  the  registrar  not  when  he  accepts  it,  but  immediately  upon 
the  order  of  adjudication  being  made.  As  regards  a  trustee, 
the  time  is  fixed  :  a  lease  vests  in  him  on  the  veiy  moment  of 
his  appointment.  No  time  is  given  to  the  trustee  to  consider 
whether  he  will  make  an  election.  The  word  '  forthwith '  cannot 
be  omitted,  and  the  lease  vests  in  him  at  once."  Commenting 
on  the  words  "  notwithstanding  he  has  endeavoured  to  sell,  or 
has  taken  possession  of  such  property,  or  exercised  any  act  of 
ownership  in  relation  thereto "  (/>),  His  Lordship  said :  "  It 
may  be  said  that  these  words  are  immaterial,  or  at  all  events 
they  cannot  apply  to  property  other  than  leases.  But  perhaps 
that  is  not  the  true  construction.  Probably  they  were  inserted 
in  order  to  meet  points  similar  to  those  which  had  been  raised 
in  cases  under  former  enactments.  Without  this  provision  it 
might  have  been  said  that,  if  a  trustee  had  done  some  act 
showing  that  he  considered  himself  the  owner  of  the  lease,  he 
could  not  afterwards  disclaim  it ;  the  words  were  inserted  out 
of  caution,  in  oi*der  to  show  that  the  trustee  was  not  bound  to 
take  the  lease  merely  because  he  had  endeavoured  to  realise  it 
for  the  benefit  of  the  estate.  As  to  the  rent  accrued  due  before 
the  appointment,  His  Lordship  said :  ^*  It  seems  to  me  that, 
whether  a  positive  act  of  acceptance  is  necessary  or  not,  a  man 
cannot  be  personally  liable  as  assignee  of  a  lease  for  rent  which 
was  due  and  payable  before  he  became  such  assignee.  Until 
he  l)ecame  the  assignee  of  the  lease,  and  imtil  he  became  the 
person  holding  by  and  under  the  lease,  it  seems  to  me  impos- 
sible to  say,  on  any  theoiy  of  law,  that  he  is  liable  for  the  rent 
which  accrued  due  and  was  payable  before  that  time." 
Effect  of  Subject  to  the  three  months  limit  now  imposed,  the  result  of 

decisions.  these  cases  would  therefore  seem  to  be,  that  until  the  trustee 
disclaims,  or,  if  he  is  imable  to  disclaim,  and  whether  he 
actually  occupies  or  not,  he  becomes  personally  liable  in  respect 
of  such  rent  as  accrues  due  subsequent  to  his  appointment^  but 
is  not  personally  liable  for  such  rent  as  accrued  due  before  the 
date  of  his  appointment,  although  he  may  have  entered  and 
occupied  with  a  view  to  realising  the  estate.  It  would  seem  to 
follow,  as  rent  does  not  become  rent  due  until  the  day  fixed  for 

(o)  By  8.  54  of  the  present  Act,       the  appointment  of  a  trustee, 
the  official  receiver  is  the  trustee,  (/>)  The  same  words  occur  in  sub-s. 

and  the  property  vests  in  him  until      1  of  this  section. 
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its  pajrment,  i.«.,  accrues  due,  that  in  respect  of  the  current  I  55. 
period,  should  the  trustee  be  appointed  (i.e.,  certified  as 
appointed)  say  the  day  before  the  term  day,  the  landlord  would 
have  to  prove  upon  the  estate  for  the  current  quarter's  rent, 
although  it  accrues  due  after  the  petition ;  whereas,  if  the 
trustee  were  so  appointed  the  day  after  the  term  day,  the 
landlord  would  be  entitled  to  be  paid  by  the  trustee,  even  though 
some  part  of  the  rent  was  attributable  to  occupation  by  the 
bankrupt  prior  to  the  adjudication  (q).  On  the  other  hand, 
when  and  as  soon  as  the  trustee  disclaims,  such  disclaimer  has 
relation  back  to  the  date  when  the  property  vested  in  the  trustee, 
i.e.,  upon  his  appointment  or  certificate  of  appointment  (see  s.  21, 
sub-8.  4,  and  s.  54),  so  as  to  render  the  lease  as  if  it  never 
existed,  and  the  trustee  will  not  be  liable,  either  as  upon  an 
implied  contract  or  as  a  trespasser,  for  rent  accruing  due  between 
the  time  of  the  vesting  of  the  property  and  disclaimer,  if  he  has 
not  been  in  beneficial  occupation  of  the  premises  (r).  But  in 
the  absence  of  disclaimer,  after  three  months  elapse,  he  will  be 
personally  liable. 

As  to  the  liability  for  damages,  in  Titterton  v.  Cooper,  it  As  to  liftbility 
appears  that  the  breach  of  the  covenant  to  repair  took  place  ^°'  damages, 
after  the  appointment  of  the  trustee.  It  is  submitted  that  by 
parity  of  reason,  as  in  the  case  of  rent,  the  trustee  would  not 
be  liable  for  such  breaches  of  covenant  as  had  taken  place  before 
his  appointment  as  trustee  and  as  such  assignee,  notwithstand- 
ing such  breaches  occur  after  the  petition  (r).  As  to  the  right 
of  distress  after  bankruptcy,  see  infra  (t). 

The  Court  wiU  not  in  giving  leave  to  disclaim,  impose  terms 
upon  the  trustee  such  as  the  payment  of  compensation  for  the 
possession  of  the  land,  except  in  special  circumstances,  as 
irhere  the  possession  has  been  beneficial  to  the  bankrupt's 
estate,  or  injurious  to  the  landowner,  as  by  his  being  kept  out 
of  possession  (u). 

(2)   See  renuurka  of  Brett,   L.J.,  Arrudre  Wilton,  24  Ch.  D.  (C.  A.), 

•upro,  as  to  rent.  W.  N.,  June,  30,  1883,  in  which  the 

(r)  Lowrey  t.  BarheTf  L.  R.  5  Ex.  CSoart  held    where  a  benefit  either 

IX  170  ;  £x  parte  Ladhury,  mpra  :  aocnied  or  was  likely  to  accrue  to  the 

and  S*  parte  leherwoodf  iarfra,  estate,  the  Court  wonld,  aa  a  condition 

(e)  Bx  parte  Sir  W.  Hart  Dyke  re  of  giving  leave,  require  the  trustee  to 

Mcrritk,  22  Ch.  D.  410.  pay  compensation,  the  larger  view  of 

(v)  Eat  paarte  lAenoood  re  Knighiy  compensation  expressed  by   Cotton, 

22  Ch.  D.  (C.  A.),  385,  in  which  L.J.,  in  Ex  parte  leKerwood,  was 
Ex  parte  Ladbwy,  mpra,  is  ex-  adopted  in  preference  to  the  more 
plained.     See  also  Ex  parte  Izard,  limited  view  in  Ex  parte  Izard, 

23  Ch.  D.  (C.  A.),  115  ;  and  Ex  parte 
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t55. 

Mortgages. 


Setoff. 


Fixtures. 


The  insertion  of  an  attornment  clause  in  a  mortgage  does 
not  prevent  the  position  of  the  parties  being  that  of  mortgagee 
and  mortgagor,  and  not  that  of  landlord  and  tenant ;  this  fact 
will  weigh  with  the  Court  in  exercising  their  discretion ;  but 
quaere  per  Jessel,  M.R.,  whether  a  tenancy  at  will  was  within 
the  rule  of  sect.  28  of  the  Act  of  1869,  so  as  to  require  the 
trustee  to  apply  for  leave  to  disclaim ;  and  further  it  was  held 
that  the  rule  did  not  mean  that  in  every  case  in  which  leave  to 
disclaim  is  given,  the  lessor  is  to  be  placed  in  the  same  position 
as  regards  the  interval  before  the  execution  of  the  disclaimer  as 
if  there  had  been  no  disclaimer  (j:). 

A  landlord  cannot  set  off  rent  accrued  due  before  the  petition 
against  a  claim  by  the  trustee  {xx). 

Disclaimer  cm  it  affects  the  right  to  chattels^  Ac. 

As  a  general  rule,  the  law  under  the  recent  Act,  was  that 
after  the  date  of  the  order  of  adjudication,  if  the  trustee  dis- 
claimed, he  had  no  right  to  remove  fixtures,  though  he  was  in 
actual  possession  at  the  date  of  the  disclaimer.  And  after 
removal  of  fixtures  it  was  doubtful  whether  he  might  not  be 
said  to  have  elected  to  take  the  lease,  so  as  to  deprive  him  of 
the  right  to  disclaim  (^).  So  it  was  held  that  the  effect  of  a 
disclaimer,  was  to  give  up  to  the  lessor  the  entirety  of  that 
which  is  comprised  in  the  demise;  and  where  the  bankrupt 
was  lessee  of  both  land  and  chattels  demised  to  him  at  one 
entire  rent,  the  disclaimer  was  held  to  operate  as  a  surrender 
to  the  lessor  of  the  chattels  as  well  as  the  land ;  and  the  trustee 
could  not  claim  the  chattels  as  property,  being  at  the  commence- 
ment of  the  bankruptcy  in  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner  with  the  consent  of  the  true 
owner  (z).  And  where  a  lease  contained  a  proviso,  that  the 
lessee,  his  executors,  administrators,  and  assigns,  might  at  any 
time  during  the  continuance  of  the  term,  or  within  twelve 
months  after  its  expiration,  or  other  sooner  determination 
thereof,  but  not  afterwards,  remove  any  buildings  or  machinery 
which  he  or  they  might  have  erected  on  the  demised  premises 
for  trade  purposes ;  upon  the  subsequent  liquidation  of  the 
lessee,  the  trustee  sold  the  trade  machineiy  and  fixtures,  which 


(x)  Ex  parte  Hart  Dphe,  supra, 
(xx)  AlUyway  ?.  SteerCy  10  Q.  B.  D. 

22. 

{y),JSx  parte   Brook   re  Roberts^ 

10  Ch.  D.  100  ;  48  L.  J.  Bank.  22; 


JBb  parte  SHepkens  re  Lames,  7  Ch. 
D.  127  ;  47  L.  J.  Bank.  22. 

(z)  Ex  parte  AUen  re  Pussdl^  20 
Ch.  D.  341 ;  51  L.  J.  Ch.  724. 
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were  then  removed  by  the  purchaser,  the  trustee  afterwards  S  56. 
disclaimed  the  lease,  it  was  held  by  the  Court  of  Appeal  upon  " 
the  construction  of  the  23rd  sect,  of  the  1869  Act,  reversing 
Bacon,  C.J.,  that  the  lease  was  in  effect  surrendered  as  from 
the  date  of  the  trustee's  appointment,  and  the  proviso  for 
removal  of  the  fixtures  was  by  construction  of  law  with  all  the 
other  provisions  of  the  lease  put  an  end  to  before  the  removal, 
the  removal  could  not  be  justified,  and  the  lessor  was  entitled 
to  the  proceeds  of  the  sale  (b). 

In  Ex  parte  Sir  W.  Hart  Dyke  re  Morrisk  (c),  the  Court  of  Ex  parte 
Appeal  again  fully  considered  the  effect  of  a  disclaimer,  both  as  ^^  P?^  ^* 
it  affected  the  landlord's  right  of  distress,  and  to  damages,  as 
well  as  the  trustee's  rights  and  liabilities.  M.  occupied  a  farm 
under  a  lease  from  H.  D.,  dated  4th  October,  1873,  at  a  rent 
of  750Z.  payable  half  yearly  on  the  29th  September  and  24th 
March.  The  lease  also  contained  covenants  inter  alia^  that  the 
lessee  would  yearly  "  during  the  continuance  of  the  demise  lay 
up  and  stack  on  the  farm  all  the  com,  and  grain,  and  hay 
grown  thereon,  and  consume  upon  the  farm  such  of  the  hay, 
straw,  haulm,  clover,  and  roots  which  should  be  raised  thereon, 
and  which  should  not  have  been  sold  by  the  lessee."  With  a 
proviso  that  it  should  be  lawful  for  the  lessee  to  sell  from  time 
to  time,  and  to  carry  ofiT  and  remove  from  the  farm  any  of  the 
hay,  straw,  &c.,  which  should  be  grown  thereon,  on  his  feeding 
and  consuming  on  the  farm  a  certain  quantity  of  cattle  and  do 
other  acts.  The  lessee  had  also  the  right  to  build  labourers* 
cottages,  the  lessor  to  pay  at  the  end  of  the  term  for  such 
cottages  at  a  valuation,  and  also  for  ''  all  the  hay  and  straw 
grown  in  the  last  year  (which  shoidd  be  left  for  the  succeed- 
ing or  incoming  tenant)  at  a  feed  price,"  and  also  for  manuring 
seeds,  &c.  There  was  also  a  proviso  for  re-entry  and  forfei- 
ture for  non-payment  of  rent,  or  breach  of  covenants,  or  in  case 
the  lessee,  Ac,  should  "  by  his  own  act,  default,  or  procure- 
ment, whether  voluntary  or  not,  or  by  virtue  of  or  under  any 
Act  of  Parliament  .  .  .  lose,  be  deprived  of,  or  cease  to  be 
entitled  to  the  actual  possession,"  with  a  proviso  in  favour  of 
the  lessor's  right  of  distress.  M.  erected  three  cottages,  but 
failed  to  pay  the  rent,  which  fell  due  on  the  29th  September, 

1880,  and   24th   March,   1881 ;    and   on  the  5th  September, 

1881,  filed    his    petition ;    and   on    the    23rd  September,   a 

(6)  QUggtxparUrt  Latham,  19 Ch.  D.  7  ;  61  L.  J.  Ch.  8G7  ;  45  L.  T.  484. 
(c)  Supra. 
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8  o^*        receiver  was   appointed,   who  then  took  possession.     On  the 
13th  September,  1881,  H.  D.  levied  distress  for  671/.  9«.  9rf., 
one  year's  rent  (less  deductions)  due  up  to  March,*  1881 ;  snd 
for  33/.    10«.  the  expenses  of  the  distress,   all  of  which  the 
receiver  paid.      On   the    13th   October    three  trustees   were 
appointed  under  the  liquidation  then  resolved  upon,  and  they 
took  possession ;  and  on  the  14th  October,  H.  D.  commenced 
an   action  to   recover  possession.      Appearance  having  been 
entered,  the  action  was  not  gone  on  with ;  but  on  25th  October 
another  distress  was  levied  for  rent  and  costs,  394/.  155.,  due 
29th  September.     A  consent  order  was  afterwards  made,  direct- 
ing the  withdrawal  of  the  distress  on  payment  of  the  money 
into  Court.     On  the  14  th  November,  1881,  on  the  application 
of  the  trustees  on  notice  to  H.  D.,  leave  was  given  to  them  to 
disclaim  on  or  before  the  18th  November,  on  payment  of  pro- 
portion of  rent  from  the  5th  September  (date  of  petition)  to  the 
29th  September  (term  day),  and  to  give  up  possession.    On  the 
14th  November,  the  trustees  executed  disclaimer,  having  sent 
cheque  for  49/.  6«.  4f/.,  proportion  of  rent  to  H.  D.  (which  was 
returned),  and  on  the  same  day  withdrew  from  possession.    On 
the  2l8t  November,  H.  D.  took  possession.     Then,  as  well  as 
on  the  trustee's  appointment,  there  was  on  the  farm,  hay  and 
straw,  grown   partly  in  1880,  but   chiefly   in   1881.    H.  D. 
claimed  the  whole  of  it  without  payment ;  but  the  trustees 
also  claimed  it  as  theirs,  and  insisted  if  the  landlord  claimed 
it,  he  should  pay  for  it  at  market  prices.     They  also  claimed 
to  be  paid  for  labour  on  fallows  and  manures.     H.  D.  also 
claimed  hop-poles  which  the  trustees  had  taken  and  sold ;  also 
the   tenant's  fixtures  then   on   the   farm;  also  damages   for 
breaches  of  lessee's  covenants  alleged  to  have  been  committed 
between  the  granting  of  the  lease  and  the  filing  of  the  petition. 
The  Registrar  having  decided  that  H.  D.  was  entitled  to  the 
rent  paid  into  Court  due  up  to  the  29th  September ;  that  the 
trustees  were  entitled  to  the  hop-poles  ;  that  H.  D.  shoidd  pay 
for  hay  and  straw  at  the  market  price  on  21st  November  ;  but 
that  H.  D.  was  not  liable  to  pay  either  for  the  cottages,  nor 
for  acts  of  husbandry,  nor  for  tenant's  fixtures,  and  that  he 
was  not  entitled  to  claim  damages  in  respect  of  breaches  of 
covenant ;  the  trustees  appealed  to  the  Chief  Judge  against  so 
much  of  the  order  as  directed  the  rent  to  be  paid  to  H.  D. ; 
and  H.  D.  appealed  against  so  much  of  the  order  as  directed 
that  he  should  pay  for  "  hop-poles,"  and  the  hay  and  straw. 
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and  by  which  it  wsus  declared  that  he  was  not  entitled  to        I  66. 

damages.     The  Chief  Judge  discharged  the  order  so  far  as  it  " 

affected  the  rent,  holding  that  the  distress  for  rent  accrued 

due  after  the  petition ;  but  that  in  all  other  respects,  the  lease 

having  been  determined,   and  being  at  an   end,   the   order 

was  upheld.     From  this  decision  H.  D.  appealed,  and  subject 

to  a  slight  variation  (in  favour  of  H.  D.  as  to  the  hay  and 

straw  which  was  out  in  1880,  and  which  ought  to  have  been 

consumed),  the  decision  of  the  Chief  Judge  was  confirmed  by  the 

Court  of  Appeal,  and  the  following  propositions  laid  down : — 

(1)  The  trustee  may  disclaim  even  though  the  lease  has  been  Principles  laid 
determined  by  effluxion  of  time,  or  by  forfeiture  between  his  ap-  ^^^^""^ 
pointment  as  trustee  and  the  execution  of  the  disclaimer.  And  in 

such  a  case  the  effect  of  the  disclaimer  is  that  both  the  lease 
itself,  as  well  as  the  term,  is  put  an  end  to,  and  so  neither  the 
lessor  nor  the  trustee  can  claim  the  benefit  of  any  provisions 
contained  in  the  lease  which  were  to  come  into  operation  at  the 
expiration  or  sooner  determination  of  the  term  {(£).  But  semJbley 
that  the  trustee  may  also  disclaim  a  lease  which  has  been 
disclaimed  before  his  appointment. 

(2)  The  effect  of  Sect.  34  of  the  Act  of  1869  was  to  limit 
the  landlord's  right  of  distress  after  the  bankruptcy  to  one 
year's  rent,  accrued  due  prior  to  the  filing  of  the  petition  for 
liquidation  (t.f.,  the  commencement  of  the  liquidation)  (dd). 

(3)  In  respect  of  breaches  of  covenant  committed  by  the 
tenant  during  his  occupation,  the  landlord's  only  remedy  is 
to  prove  for  damages,  and  he  has  no  right  of  set-off  as  against 
moneys  due  by  him  to  the  trustee  for  severed  crops  {e), 

(4)  But  qmsTty  when  a  lease  contains  a  proviso  giving  the 
lessor  a  right  to  re-enter  in  the  event  of  breach  of  covenant  by 
the  lessee,  but  not  making  the  lease  ipto  facto  void  in  that 
event,  whether  under  the  present  practice,  the  mere  commence- 
ment of  an  action  by  the  lessor  to  recover  possession  of  the 
property  for  breach  of  covenant,  or  the  commencement  of 
such  action,  followed  by  appearance  by  the  trustees,  will,  with- 
out actual  entry,  operate  to  determine  the  lease  (/). 

(<2)  And  see  Ex  parte  PaUrton,  11  the  order  of  adjudication,"  and  note 

Ch.  D.  908  ;  and  Ex  parte  WaUon,  not  "receiving  order." 

17  Ch.  D.  746.  (e)  See  trab-s.  7  of  this  section ; 

{dd)  See  b.  42  of  thia  Act,  and  the  and  also  AUoway  ▼.  Steere,  10  Q.  6. 

words  **  commencement  of  the  bank-  D.  22. 

ruptcy,'*  and  **  prior  to  the  date  of  (/)  See  SHcock  v.  Farmer^  46  L. 
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8  66. 


Application  of 
rules. 


Except  as  to 
leave. 


Contract  i&  not 
determined. 


Where,  however,  there  is  an  express  stipulation  that  the 
tenant  should  have  the  fixtures,  the  trustee  was  held  justified 
in  removing  them  notwithstanding  disclaimer  (</). 

It  is  submitted  that  where  the  leave  is  now  sought  and  is 
about  to  be  given  under  Sub-s.  3,  the  rules  laid  down  in  the 
cases  cited  will  still  be  useful  as  guides  if  not  absolutely  appli- 
cable, both  as  regards  the  trustee's  liability  for  rent,  and  in 
respect  of  the  several  rights  of  landlord  and  tenant  to  fixtures, 
tenant's  improvements,  <kc. 

As  to  period  when  lease  is  to  be  deemed  surrendered,  see 
General  Rules.  See  also  C€ises  where  no  leave  is  necessary, 
General  Rules. 

Onerous  and  Unprofitable  Contracts. 

The  same  rules  substantially,  which  are  applicable  to  dis- 
claimer of  leases,  will  also  enable  the  trustee  to  disclaim  onerous 
or  unprofitable  contracts,  or  shares  or  stocks  in  companies,  and 
any  other  property  that  is  unsaleable,  or  not  readily  saleable,  by 
reason  of  its  binding  the  possessor  thereof  to  the  performance 
of  any  onerous  act,  or  to  the  payment  of  any  sum  of  money. 
And  by  this  section  the  same  limits  are  given,  i.^.,  three  months 
after  his  appointment,  for  the  trustee  to  disclaim,  and  twenty- 
eight  days  after  the  receipt  of  an  application  to  disclaim  (A). 

It  would  seem  that  no  leave  is  required  where  the  contract 
is  not  a  lea^e,  and,  therefore,  ia  all  ordinary  cases,  even  of 
tenancies,  the  trustee  can  disclaim  without  such  leave,  and 
the  party  afiected  is  left  to  the  right  to  make  application  under 
Sub-ss.  5  or  6. 

The  contract  itself  seems  not  to  be  determined  upon  the 
execution  of  the  disclaimer.  The  language  of  this  section 
determines  only  the  bankrupt's  interest  or  liability,  or  the 
liability  of  his  property  and  the  trustee's  interests,  and  no  more  ; 
the  contract  for  all  other  purposes,  as  regards  other  persons 
continues  to  subsist. 


T.  (N.  S.)  iOi ;  which  was  com- 
mented npon  ;  and  see  Lyhbe  v.  liart, 
W.  N.,  April  7,  in  which  Chitty,  J., 
held  that  56  Geo.  III.  c.  50,  s.  11, 
was  not  repealed  in  toto,  and  was  still 
in  force  to  enable  a  landlord  under 
an  absolute  covenant  by  his  lessee 
not  to  sell  without  his  permission,  to 
prevent  the  trustee  from  selling,  but 
it  is  difficult  to  reconcile  this  decision 


with  the  case  of  Ex  parte  Sir  ffari 
Dyke  ;  and  see  W.  N.  July  7,  1883, 
C.  A. 

ig)  Ex  parte   Gregg  re  Latham^ 
supra. 

{h)  Sub-s.  2.  See  also  sub-s.  5,  as 
to  rescission  of  contracts  and  the  pay- 
ment of  damages  by  or  to  either 
party ;  and  sub-s.  6  as  to  vesting  the 
property  in  person  entitled. 
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In  this  Act  there  are  no  words,  as  in  the  Act  of  1869,  §§  05,  06. 
directing  to  whom  the  property  should  revert,  but  the  Court, 
when  applied  to,  is  to  make  an  order  vesting  the  property 
either  in  the  person  entitled  or  in  such  other  person  to  whom 
the  Court  thinks  just  that  it  should  be  delivered  by  way  of 
compensation,  to  any  such  person  who  may  be  under  a  liability 
not  discharged  by  the  Act  in  respect  of  such  property  (t). 

Under  the  Act  of  1869  it  was  held  that,  after  a  disclaimer  of 
freehold  property,  subject  to  an  equitable  charge  by  the  trustee 
of  the  mortgagor,  the  legal  estate  reverted  to  the  Crown  (k). 

It  is  to  be  borne  in  mind  that,  as  to  contracts  which  are  not  Contracts  not 
leases,  the  rule  as  to  the  trustees  liability  under  the  1869  Act  J^^j*^}^^® 
was  not  the  same  as  the  rule  laid  down  as  applicable  to  leases 
in  the  cases  already  considered.  So,  where  a  trustee  on  being 
called  upon  to  decide  whether  he  would  or  would  not  disclaim 
a  contract  entered  into  with  the  bankrupt,  declined  or  neglected 
to  disclaim,  he  was  held  not  to  have  impliedly  adopted  the 
contract,  either  personally  or  on  behalf  of  the  estate,  and 
therefore  that  he  was  entitled  at  any  subsequent  time  to  cease 
to  perform  it,  leaving  to  the  party  with  whom  the  contract  was 
made  to  his  remedy,  and  the  right  of  proof  for  the  measure  of 
injury  sustained  at  the  time  of  breach  (/).  But  now  Sub-s.  1, 
2,  and  4,  seek  to  make  clear  what  effect  a  failure  to  disclaim  will 
have  as  regards  all  such  contracts,  and  the  trustee's  liability. 

66.  Subject  to  the  provisions  of  this  Act,  the  trustee  Powers  of 
may  do  all  or  any  of  the  following  things :  with  property. 

(1.)  Sell  all  or  any  part  of  the  property  of  the  bankrupt  Bankmptcy 
(including  the  goodwill  of  the  business,  if  any,  and  i.  25. 
the  book  debts  due  or  growing  due  to  the  bank- 
rupt), by  public  auction  or  private  contract,  with 
power  to  transfer  the  whole  thereof  to  any  person 
or  company,  or  to  sell  the  same  in  parcels : 

(2.)  Give  receipts  for  any  money  received  by  him, 

(t)  Snb-B.  6.  the  rights  of   a  second  mortgagee, 

{k)  Be  Mercer  and  Moore,  14  Ch.  Bell  v.  Sunderland  Building  Society , 

D.  287  ;  49  L.  J.  Ch.  201  ;  42  L.  T.  W.  N.,  August,  1883,  p.  162. 

811.     A  trustee  who  purchases  upon  {I)  Ex  parte  Davie  re  Sneezumj  8 

the  hankraptcj  of  a  mortgagor  from  Ch.  I).   463  ;  45  L.  J.  Bank.  187  ; 

the  fint  mortgagee,  although  in  the  85  L  T.  889. 

interest  of   creditors,   cannot  defeat 
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i  86.  which   receipts    shall    effectually    discharge    the 

person  paying  the  money  from  all  responsibility  in 
respect  of  the  application  thereof: 

(8.)  Prove,  rank,  claim,  and  draw  a  dividend  in  respect 
of  any  debt  due  to  the  bankrupt : 

(4.)  Exercise  any  powers  the  capacity  to  exercise  which 
is  vested  in  the  trustee  under  this  Act,  and  execute 
any  powers  of  attorney,  deeds,  and  other  instru- 
ments for  the  purpose  of  carrying  into  effect  the 
provisions  of  this  Act : 

(5.)  Deal  with  any  property  to  which  the  bankrupt  is 
beneficially  entitled  as  tenant  in  tail  in  the  same 
manner  as  the  bankrupt  might  have  dealt  with  it ; 
and  sections  fifty-six  to  seventy-three  (both  in- 
clusive) of  the  Act  of  the  session  of  the  third  and 
fourth  years  of  the  reign  of  King  William  the 
Fourth  (chapter  seventy-four),  "  for  the  abolition 
of  fines  and  recoveries,  and  for  the  substitution  of 
more  simple  modes  of  assurance/'  shall  extend  and 
apply  to  proceedings  under  this  Act,  as  if  those 
sections  were  here  re-enacted  and  made  applicable 
in  terms  to  those  proceedings. 

Powera  exer«  The  powers  contained  in  this  section  are  exercisable  by  the 
ciaable  without  trustee,  in  his  discretion,  and  without  the  express  permission 
of  the  Committee  of  Inspection ;  and  see  as  to  powers  exer- 
cisable with  such  permission,  Sect.  58.  Subject  to  these 
provisions  the  trustee  is,  by  Sect.  89,  in  the  administration  of 
the  property,  &c.,  to  have  regard  to  any  directions  that  may  be 
given  by  resolution  of  the  creditors  at  any  general  meeting,  or 
by  the  Committee  of  Inspection,  and  in  case  of  conflict  the 
directions  of  the  creditors  generally  shall  override  those  of  the 
Committee,  and  see  Sub-s.  3  and  4  of  Sect.  89. 

Sell  the  Property, 

Bftnkrupt  can       It  has  been  held  that  the  trustee  may  sell  a  right  of  action 
pnrchMe.         relating  to  the  bankrupt's  estate  (»).     The  bankrupt  himself 

(fi)  Setar  y.  Lawaon,  15  Ch.  D.  426  ;  49  L.  J.  Bank.  69 ;  42  L.  T.  89a 
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may  become  the  purchaser,  and  in  such  a  case  the  trustee  will        S  06. 
not  be  allowed  to  repossess  himself  of  the  property,  or  that 
which    grows    out    of  it  as    property  after-acquired    by  the 
bankrupt  (o). 

A  trustee  or  other  person  standing  in  a  fiduciary  capacity  as  But  not 
regards  the  estate  cannot  become  such  purchaser,  for  they  *™^*®®* 
come  within  the  rule,  as  regards  purchasers  of  the  estate  from 
eestui  gue  trusts  except,   perhaps,   upon  the  terms   of  paying 
more  than  anyone  else  ;  but  in  such  a  case  the  sanction  of  the 
Court  should  be  expressly  sought  and  obtained  {p\ 

Where  the  debts  are  sold  by  the  trustee,  the  assignee  may 
sue  in  his  own  name,  under  the  powers  conferred  by  the  Judica- 
ture Act,  1873,  Sect.  25,  Sub-s.  6,  if  the  assignment  is  in 
writing,  and  notice  in  writing  is  given  to  the  person  liable  to 

pay. 

No  section  corresponding  to  Sect  111   of  the  Act  of  1869,  Effect  of 
enabling  an  assignee  from  a  trustee  to  sue  in  his  own  name,  <>»iiP"nent. 
is  to  be  found  in  this  Act,  apart  from  the  right  of  a  joint 
contractor  with  the  bankrupt  to  sue  in  his  own  name,  so  that 
all  such  assignments  must  now  be  in  writing  and  notice  given 
to  the  debtor  {q). 

By  Sect.  27  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  the  transferee  of  a  statutory  mort- 
gage may  apparently  sue  on  it  in  his  own  name  (r). 

It  seems  a  trustee  has  a  discretion  as  to  when  and  how  he 
will  sell  a  contingent  reversionary  interest  of  the  btmkrupt, 
and  the  Court  will  not  interfere  with  the  discretion  at  the 
instance  of  a  creditor,  imless  it  is  shown  that  he  is  acting  so 
very  absurdly  that  no  reasonable  man  would  thus  act  («). 

A  trustee  cannot  sell  the  estate  to  his  partner  even  by 
auction,  and  such  a  sale  is  invalid  (t). 

See  aB  to  taking  accounts  of  mortgaged  property,  General 
Rules. 

(o)  Ex  parte  Tinker  re  France,  wa?  actaally  carried  out. 
L.  R.  9  Cfa.  716 ;  43  L.  J.  Bank.  (q)  See  alao  Turquand  v.  Fearon, 

91 ;  30  L.  T.   615  :  and  see  Kitton  4  Q..B.  D.  280. 
V.   Hardwick,  L.  R.  7  C.  P.  478 ;  (r)  See  Wilson's  Jadicature  Acts, 

Re  fFainwright,  19  Oh.  D.  140.  3  ed.,  p.  28. 

(p)    See    KiUon    y.    Hardwick,  («)  Lloyd  ex  parte  re  Peters,  47  L. 

supra  :  Ez  parte  Forder  re  Sparks,  T.  64. 

(0  Ex  parte  Moore  re  Moore,  51 


W.  N.,  1881,  p.   137,  m  Re  Ifom-  (0  Ex  parU  Moore 

wriffht  ex  parte  Oreener^  supra.  This      L.  J.  Ch.  72 ;  45  L  T. 


558. 
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§1  66,  57. 


Powers  exer- 
cisable by 
trustee  with 
permission  of 
committee  of 
inspection. 

Bankruptcy 
Act,  18o9, 
88.  27,  29. 


Prove,  Sc,  for  Bankrupt's  Debt, 

The  affidavit  should  be  a  joint  affidavit  of  the  bankrupt, 
creditor  and  the  trustee  (m).  Where  the  creditor  after  the 
adjudication  assigned  his  debt  it  was  held  the  assignee  could 
not  prove,  but  had  a  right  to  call  upon  the  assignor  (the  bank- 
rupt) to  prove  the  debt  as  a  trustee  for  him  (x). 

Exercise  Bowers^  dsc. 

See  as  to  his  powers  in  the  realization  of  property  as  a 
Receiver  of  the  High  Court,  Sect.  50,  Sub-s.  (2).  As  to  trans- 
fer of  shares,  Sect.  50,  Sub-s.  (3).  As  to  dealing  with  copy- 
hold and  customary  property,  Sect.  50,  Sub-s.  (4).  As  to 
applying  for  writ  of  sequestration,  Sect.  52.  Powers  of  dis- 
claimer, Sect.  55.  As  to  exercising  powers  in,  over,  or  in  respect 
of  property  exercisable  by  the  bankrupt,  Sect.  44,  Par.  (ii), 
and  notes  to  that  section. 

Bankrupts  Tenancy  in  Tail, 

This  section  corresponds  to  Sect.  208  of  the  Act  of  1849, 
and  also  Sect.  25,  Sub^.  (4)  of  the  Act  of  1869  (y).  As  to  the 
provisions  of  3  <b  4  Will.  IV.  c.  74,  so  far  as  they  affect  bank- 
ruptcy, see  Shelford's  Bank.,  3rd  Ed.,  p.  440  et  seq. 

67.  The  trustee  may,  with  the  permission  of  the  com- 
mittee of  inspection,  do  all  or  any  of  the  following 
things : 

(1.)  Carry  on  the  business  of  the  bankrupt,  so  far  as 
may  be  necessary  for  the  beneficial  winding  up  of 
the  same : 

(2.)  Bring,  institute,  or  defend  any  action  or  other 
legal  proceeding  relating  to  the  property  of  the 
bankrupt: 

(8.)  Employ  a  solicitor  or  other  agent  to  take  any  pro- 
ceedings or  do  any  business  which  may  be  sanc- 
tioned by  the  committee  of  inspection : 


(«)  And  see  Ex  parte  Robson  rt 
Amner,  2  M.  D.  &  D.  65. 

(x)  Ex  parte  Dickenson,  2  Dea.  k 
Ch.  620. 


(y)  And  see  as  to  disentailing 
assurances  under  this  section,  Sturffis 
▼.  Moree,  29  L.  J.  Ch-  766,  774. 
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(4.)  Accept  as  the  consideration  for  the  sale  of  any       §  67' 
property  of  the  bankrupt  a  sum  of  money  payable 
at  a  future  time  subject  to  such  stipulations  as 
to    security    and     otherwise    as    the     committee 
think  fit : 
(6.)  Mortgage  or  pledge  any  part  of  the  property  of  the 
bankrupt  for  the  purpose  of  raising  money  for  the 
payment  of  his  debts : 
(6.)  Befer  any  dispute  to  arbitration,  compromise  all 
.  debts,  claims,  and  liabilities,  whether  present  or . 
future,   certain   or  contingent,  liquidated  or  un- 
liquidated, subsisting  or  supposed  to  subsist  be- 
tween the  bankrupt  and  any  person  who  may  have 
incurred   any  liability  to  the  bankrupt,   on   the 
receipt  of  such  sums,  payable  at  such  times,  and 
generally  on  such  terms  as  may  be  agreed  on  : 
(7.)  Make  such  compromise  or  other  arrangement  as 
may  be  thought  expedient  with  creditors,  or  persons 
claiming  to  be  creditors,  in  respect  of  any  debts 
provable  imder  the  bankruptcy : 
(8.)  Make  such  compromise  or  other  arrangement  as 
may  be  thought  expedient  with  respect  to  any 
claim  arising  out  of  or  incidental  to  the  property 
of  the  bankrupt,  made  or  capable  of  being  made  on 
the  trustee  by  any  person  or  by  the  trustee  on  any 
person : 
(9.)  Divide  in  its  existing  form  amongst  the  creditors, 
according  to   its   estimated   value,   any  property 
which  from  its  peculiar  nature  or  other  special 
circumstances  cannot  be  readily  or  advantageously 
sold. 
The  permission  given  for  the  purposes  of  this  section 
shall  not  be  a  general  permission  to  do  all  or  any  of  the 
above-mentioned  things,  but  shall  only  be  a  permission  to 
do  the  particular  thing  or  things  for  which  permission  is 
sought  in  the  specified  case  or  cases. 
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Powers  under 
1869  Act. 


I  67.  An  important  change  in  the  law  as  to  the  circumstances 

under  which  the  trustee^s  power  may  be  exercised  has  taken 
place : — 

In  the  first  place,  under  the  Act  of  1869  (by  Sect.  25),  the 
trustee  (subject  to  the  provisions  of  the  Act)  had  general 
power  (1),  to  carry  on  the  business  of  the  bankrupt;  (2),  bring 
or  defend  any  action,  suit,  or  other  legal  proceeding  relating  to 
the  bankrupt's  property  ;  (3),  deal  with  estates  tail ;  (4),  exer- 
cise powers  and  execute  deeds,  &:c, ;  (5),  sell  the  bankrupt's 
property;  (6),  give  receipts  and  discharges;  (7),  prove  and 
claim  dividends  under  Sect.  26  of  the  same  Act.  Secondly 
(with  the  sanction  of  the  creditors),  he  could  appoint  the  bank- 
rupt to  manage  the  property,  or  to  carry  on  the  business. 
Thirdly,  the  sanction  of  the  committee  was  required  (t)  to 
enable  the  trustee  to  do  the  following  things  : — (1)  To  mort- 
gage or  pledge  the  property.  (2)  Refer  disputes  to  arbitra- 
tion, and  to  make  compromises  both  with  debtors  and  creditors, 
as  to  claims  arising  out  of,  or  incidental  to  the  bankrupt's 
property.  (3)  Divide  in  specie  property  from  its  nature  un- 
realisable. 

But  the  sanction  required  for  the  purposes  of  these  last 
enumerated  powers  might  have  been  a  general  permission  by 
the  committee  to  do  all  or  any  of  the  above-mentioned  things, 
or  a  permission  to  do  all  or  any  of  them  in  any  specified  case 
or  cases. 

Now  it  will  be  observed  that  Nos.  1  and  2  (a)  of  the  first 

effected  by  this  category  have  been  taken  out  of  the  general  powers  of  the  trustee, 

and  can  only  be  done  with  the  permission  of  the  committee  (6). 

Whilst  those  in  the  same  category  numbered  3,  4,  5,  6,  and  7, 

are  still  within  the  general  powers  of  the  trustee. 

Where  bank-        '^^^  powers  contained  in  the  Sects.  26  &  38  of  the  1869  Act, 

nipt  appointed  to  appoint,  with  the  sanction  of  the  creditors,  the  bankrupt  to 

manager.  manage  the  business,  &c.,  and  to  remunerate  him,  are  to  be  found 

in  Sect.  64  of  this  Act,  but  the  permission  of  the  committee  is 

to  be  first  obtained  (Sect.  64). 

And  where  either  the  bankrupt  (c)  or  a  stranger  has  been 
appointed  as  a  special  manager  of  the  business  under  Sect.  12, 


Changes 


(«)  By  B.  27. 

(a)  (1)  To  carry  on  the  bneinesB  of 
the  bankrupt ;  (2),  to  bring,  institate, 
or  defend  actions,  Ac. 

(6)  In  the  absence  of  a  committee, 
the  Board  of  Trade  can  direct  the 


trustee,  s.  22,  par.  9. 

(c)  It  is  not  clear  that  the  bank- 
rapt  can  be  appointed  at  all,  and  the 
probability  is  that  he  woold  not  b« 
appointed  under  s.  12,  but  see  i^fra. 
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upon  the  truBtee's  appointment  such  management  at  once       §  B7. 
ceases,  and  the  permission  of  the  committee  must  first  be 
obtained. 

Then  under  Sect  57  of  this  Act,  the  permission  of  the  com-  New  require- 
mittee  is  not  only  required  to  1  and  2  of  the  first  category,  and  ^^^^ 
to  1,  2,  3,  of  the  second,  but  there  have  been  added  for  the 
purposes  of  such  permission  being  obtained,  the  several  powers 
in  this  section  : — viz.,  in  8ub-&  (3),  employment  of  a  solicitor 
or  other  agent  Sub-s.  (4).  To  accept  as  consideration  for  the 
sale  of  bankrupt's  property  money  payable  in  futuro  subject  to 
securities  being  given. 

Besides  this,  the  word  "  permission "  has  been  substituted  Permission  in 
for  "sanction,"  which  occurs  in  Sect  27  of  the  1869  Act ;  ^ie»»  ^^  ^^^c- 
therefore,  the  consent  or  authority  of  the  committee  must  be 
obtained  in  the  first  instance,  and  a  resolution  ratifying  or 
sanctioning  a  previously  unauthorised  act  will  not  be  sufficient 
to  justify  the  trustee's  act  (d). 

Furthermore,  by  this  action,  general  sanction  or  permission 
has  been  taken  away,  and  now  the  permission  must  be  sought 
and  given  to  do  the  particular  thing  or  things  sought  to  be 
done  in  each  of  the  specified  cases  where  such  permission  is 
required. 

To  Carry  on  the  Btmness, 

Owing  to  the  express  words  of  Sect.  64,  it  is  submitted  the 
decision  in  Ex  parte  Gordon  re  Gomersall  («),  will  not  now  be  Ex  parte 
applicable.  Even  under  Sect  26  of  the  1869  Act,  it  was  held  ^^^^^^ 
that  the  creditors  had  no  power  to  authorise  the  trustee  to 
carry  on  the  bankrupt's  business  for  any  purpose  but  that  of  the 
beneficial  winding  up  of  the  same,  and  a  resolution  though  by 
a  majority  to  carry  on  the  business  so  as  to  make  a  profit  has 
been  held  ultrd  vires,  and  not  binding  on  a  creditor  who  dis- 
sented (/). 


{d)  See  Ex  parte  Oordon,  it\fra, 
(e)  L.  &.  20  Eq.  291 ;  in  which  it 
was  held  under  as.  26  and  SS  of  the 
Act  1869,  and  rr.  (1870)  260,  261, 
262,  that  where  the  debtor  was  em- 
pJojed  to  manage  the  bnsinesi  at  a 
weekly  salary,  the  sanction  of  the 
Court  conld  afterwards  be  given  to 
snch  payments.  As  to  adranoes  made 
by  a  receirer,  see  Ex  parte  Izard  re 
ButheU  (No.  1),  23  Ch.  D.  76. 


(/)  Ex  parte  Emamuel  re  Satejf, 
17  Ch.  B.  35  ;  50  L.  J.  Ch.  305  ;  44 
L.  T.  832.  See  also  as  to  priority  of 
creditors  when  bankrupt  has  traded, 
EngUbaek  ▼.  Nix(m,  L.  B.  10  C.  P. 
645  ;  Ex  parte  Eobertson  re  Magnue, 
L.  R.  8  Ch.  962  ;  29  L.  T.  124,  and 
as  to  right  of  old  creditors  of  un- 
discharged banknipt,  see  Re  Smithf 
Green  t.  Smithy  W.  N.,  1883, 
p.  159. 
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57.  Under  the  1849  Act,  Sect.  150,  the  assignees  could  with  the 

approbation  of  the  Court,   appoint  the   bankrupt  either  to 
manage  the  estate,  or  to  carry  on  the  trade  for  the  creditors  ; 
but  formerly  a  single   creditor  could  insist  upon  its  discon- 
tinuance (g). 
Individual  In  Williams'  Bankruptcy,  it  is  stated  that  the  modem  rule 

h^yl^C'"''^  (referring  to  the  150th  Sect,  of  the  Act  of  1849,  and  to  the  law 
prior  to  1849)  was  that  a  single  creditor  could  not  insist  on  an 
inunediate  sale,  unless  he  proved  some  particular  damage 
which  he  had  sustained,  and  that  conversely  the  Court  would 
not  interfere  to  prevent  the  assignee  from  selling,  unless  indeed 
there  was  proof  that  the  sale  would  do  irreparable  injury  to 
the  bankrupt's  estate  (A). 

It  would  therefore  seem  under  these  powers  similar  to  Sect. 
150  of  the  1849  Act,  or  Sects.  25  &  26  of  the  Act  of  1869,  if 
the  committee  sanction  such  employment  of  the  bankrupt,  a 
dissenting  creditor  will  not  have  the  right  to  insist  upon  the 
sale  of  the  business  or  estate ;  unless  indeed,  he  can  prove 
some  particular  damage  which  he  has  sustained  ;  but  the  voice 
of  the  general  body  of  creditors  upon  this  as  upon  other  matters 
will  override  the  resolution  of  the  committee  of  inspection. 


Actions  by  or  against  Trustee,  sub-s.  2. 

See  Rules  of  the  Supreme  Court,  1883,  Ord.  17,  rr.  1,  2,  aa 
to  abatement  of  action ;  r.  3,  as  to  devolution  of  estate ;  r.  4, 
as  to  bankruptcy  of  party  (t) ;  Ord.  18,  r.  3,  as  to  claims  by 
trustee ;  Ord.  16,  r.  39,  as  to  form  of  action ;  Ord.  22,  r.  5,  as 
to  denial  of  capacity ;  Ord.  16,  r.  8,  as  to  suing  trustees. 

As  to  actions  by  trustee  and  bankrupt's  partner,  see  Sect. 
113. 

As  to  injuries  to  both  person  and  property  (Jc), 


ig)  Ex  parte  Oaring^  1  Ves.  169 ; 
Ex  •parte  Lyon^  6  Yes.  622. 

(A)  And  see  Ex  parte  HaUf  2  Dea. 
268;  Ex  parU  Kendall,  17  Ves. 
514  ;  Ex  parte  Miller,  1  M.  D.  ft 
D.  89. 

(t)  Barter  v.  Dubeux,  7  Q.  B. 
D.  418  ;  ChorUon  ▼.  Dickie,  18  Ch. 
D.  160. 

{k)  Beekham  ▼.  Drake,  2  H.  L.  C. 


579  ;  BodcUngton  v.  CasUUi,  28  L. 
J.  Q.  B.  81  ;  and  see  Howard  v. 
Crowther,  8  M.  &  W.  601 ;  Bale  r. 
Bouetead,  8  Q.  B.  B.  458  ;  Be  Bop- 
Hnt,  19  Ch.  D.  61  ;  and  i2<  Cape 
Breton  Co.,  19  Ch.  D.  77.  As  to 
staying  action  on  bankraptcj  of  plain* 
tiff,  see  Warder  r.  Saunders,  10  Q. 
B.  D.  114. 
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Employing  solicitor,  §S  67,  68. 

As  to  employing  solicitor  (J),     And  see  also  Sect.  72. 

Giving  credit. 
As  to  liability  of  trustees  only  for  what  each  receives  (w). 

MortgcLging  estate. 

Formerly  the  order  of  the  Court  was  necessary.  It  has  been 
recently  held  that  a  trustee  having  no  greater  right  than  the 
debtor,  could  not  by  purchasing  from  a  first  mortgagee  thereby 
postpone  a  second  mortgagee  (rnm,) 

Referring  to  arbitration. 

As  to  the  effect  of  an  award  where  the  committee  have  not 
sanctioned  arbitration  (n). 

Compromises. 

It  was  held  the  corresponding  provision  of  the  Act  of  1869 

did  not  control  or  affect  the  right  of  the  trustee  to  compromise 

an  action   instituted   by  him   as  and   in   the   capacity  of  a 

trustee  (o). 

Divide  estate. 

This  relates  to  the  apportionment  of  the  estate  in  specie 
amongst  the  creditors,  and  there  must  be  special  sanction. 

Distribution  of  Property, 

68.  (1.)  Subject  to  the  retention  of  such  sums  as  may  Declamtion 
be  necessary  for  the  costs  of  administration,  or  otherwise,  ^^^^  ^^^  "  °" 
the  trustee  shall,  with  all  convenient  speed,  declare  and  ^^'vitiends. 
distribute  dividends  amongst  the  creditors  who  have  proved  ^g"  ise/ 
their  debts.  "•  *^- 

(2.)  The  first  dividend,  if  any,  shall  be  declared  and 
distributed  within  four  months  after  the  conclusion  of  the 
first  meeting  of  creditors,  unless  the  trustee  satisfies  the 

{l)  Ex    'parte    White,  *29   W.   R.  Society,  W.  N.,  1883,  p.  160. 

632.  (n)  Ex  parte  Wyld  re  Wyld,   30 

(to)  Primrose  ▼.  Bromley,  2  C.  &  L.  J.  Bank.  10 ;  Martk  v.  H  oorf,  9 

M.  468  ;  Smith  y.  Jameson,  5  T.  R.  6.  &  C.  659. 

601.  (o)  Lteming  t.    JHfurray,   13   Ch. 

(mm)  Bellr.  Sunderland  Building  D.  123. 
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§  68. committee  of  inspection  that  there  is  sufficient  reason  for 

postponing  the  declaration  to  a  later  date. 

(8.)  Subsequent  dividends  shall,  in  the  absence  of 
sufficient  reason  to  the  contrary,  be  declared  and  distri- 
buted at  intervals  of  not  more  than  six  months. 

(4.)  Before  declaring  a  dividend  the  trustee  shall  cause 
notice  of  his  intention  to  do  so  to  be  gazetted  in  the 
prescribed  manner,  and  shall  also  send  reasonable  notice 
thereof  to  each  creditor  mentioned  in  the  bankrupt's 
statement  who  has  not  proved  his  debt. 

(5.)  When  the  trustee  has  declared  a  dividend  he  shall 
send  to  each  creditor  who  has  proved  a  notice  showing 
the  amount  of  the  dividend  and  when  and  how  it  is  pay- 
able, and  a  statement  in  the  prescribed  form  as  to  the 
particulars  of  the  estate. 

Important  changes  have  been  made  with  respect  to  the  pay- 
ment of  dividends. 
Rights  arising  Now  proof  of  the  debt  simply  will  entitle  the  creditor  to 
upon  proof.  dividend,  subject,  of  coiu^e,  to  the  trustee's  rights  to  reject  and 
expunge  such  proof,  and  the  creditor's  right  to  establish  it. 
And  subject  to  the  retention  of  such  sums  as  may  be  necessary 
for  the  costs  of  administration,  &c.  (p). 

As  to  the  first  dividend,  a  new  provision  is,  that  the  trustee 
must,  within  four  months  of  the  first  meeting  of  creditors, 
declare  and  distribute  such  dividend,  if  there  be  any,  and  sub- 
sequent dividends  are  to  be  declared  and  distributed  as  for- 
merly, at  intervals  of  six  months. 

The  important  word  "  distributed  "  was  added  to  the  Sub-ss. 
2  and  3  during  its  progress  through  Parliament,  so  that  the 
dividend  must  now,  within  the  time  limited,  be  actually  paid 
(in  the  absence  of  sufficient  grounds  for  non-payment)  to  the 
creditors  who  have  proved. 

The  4th  sub-s.  is  a  re-enactment  of  r.  131  of  1870 ;  and 
the  5th  sub-s.  of  r.  132  of  1870,  except  that  the  requirement 
of  the  rule,  as  to  notice  in  the  Gazette,  has  been  omitted  ;  but 
see  General  Rules  as  to  notice. 

ip)  See  as  to  pirmMon  to  divide  property  itself,  s.  57,  sub-s.  9. 
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69.  (1.)  Where  one  partner  of  a  firm  is  adjudged  bank-       §  59. 
rupt,  a  creditor  to  whom  the  bankrupt  is  indebted  jointly  joint  and 
with  the  other  partners  of  the  firm,  or  any  of  them,  shall  al^Tdends. 
not  receive  any  dividend  out  of  the  separate  property  of  Bankruptcy 
the  bankrupt  until  all  the   separate  creditors  have  re-  ggf  io3  104. 
ceived  the  fiill  amount  of  their  respective  debts. 

(2.)  Where  joint  and  separate  properties  are  being  ad- 
ministered, dividends  of  the  joint  and  separate  properties 
shall,  subject  to  any  order  to  the  contrary  that  may  be 
made  by  the  Court  on  the  application  of  any  person  in- 
terested, be  declared  together ;  and  the  expenses  of  and 
incident  to  such  dividends  shall  be  fairly  apportioned  by 
the  trustee  between  the  joint  and  separate  properties, 
regard  being  had  to  the  work  done  for  and  the  benefit 
received  by  each  property. 

See  notes  to  Sect.  40  as  to  joint  and  separate  estates  and  joint 
aud  separate  debts,  and  also  as  to  partnerships  generally  (pp). 

By  r.  13  (Scbed.  1)  of  this  Act,  a  joint  creditor  may  prove  When  joint 
on  the  separate  estate  of  the  partners  for  the  purpose  of  voting,  ^^'^^^i***™  ™*y 

Where  there  are  no  separate  creditors,  or  where  the  joint 
creditors  pay  all  the  separate  creditors  of  one  of  the  firm  in 
full,  with  interest,  the  joint  creditors  may  prove  at  once,  and 
receive  dividends  out  of  the  separate  estate  (g). 

Following  the  principle  that  a  creditor  who  has  a  security,  As  to 
which  he  has  a  right  to  apply  to  one  or  other  of  two  debts  due  *^^""*y« 
to  him,  can  exercise  that  right  in  any  way  he  thinks  fit,  it  has 
been  held  that  where  a  creditor  of  two  partners,  who  was  also 
a  creditor  of  one  partner,  holding  title  deeds  of  separate  estate 
of  that  partner  to  secure  both  the  joint  and  separate  debts, 
upon  the  bankruptcy  of  both  the  firm  and  the  individual 
partner,  had  a  right  to  apportion  the  produce  of  the  security 
between  his  joint  and  separate  debts  in  whatever  way  was  most 
to  his  advantage,  and  was  entitled  to  apply  to  the  Court  to 
have  a  dividend  on  the  joint  estate  declared  before  the  declara- 
tion of  a  dividend  on  the  separate  estate  (r). 

ipp)  See  also,  as  to  old  and  new  (q)  Ex  parte  Pindlay  re  CoU.le,  1 7 

firms  and  their  respective  liabilities,  Cli.  D.  334  ;  50  L.  J.  Ch.  69G  ;  and 

Scarf  V.  Jardine,  L.  R.  7  Ap.  Ca.  see  Ex  parte  Chandler^  9  Vcs.  35. 

346,  H.  L.     Fee  Ex  parte  Postfr,  22  (r)  Ex  parte    Diclcin    re    Pnfter, 

Ch.  a  808.  L.  R.  20  Kq.  767 ;  44  L.  J.  Bank. 
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8  59.  If  a  partner  gives,  as  a  security  for  a  debt  of  the  firm,  shares 

Z"  7  !  standing  in  his  own  name,  the  right  of  the  creditor  to  prove  for 
by  one  of  a  his  whole  debt  and  retain  his  security,  depends  upon  whether, 
firm.  Q^  between  the  partners  themselves,  the  shares  are  assets  of  the 

firm  or  the  separate  property  of  the  partners  in  whose  name 
they  stand.     If  they  are  assets  of  the  firm,  they  must  be  so 
treated,  even  although  the  creditor  was  not  aware  of  the  fact 
when  he  took  them  as  security  («). 
Secured  crcdi-       The  rule  as  to  what  securities  a  secured  creditor  of  a  bank- 
tors  proof,         j^p^  jg  boimd  to  value  and  deduct,  on  proving  against  the 
bankrupt  estate,  was  recently  fully  considered  and  explained 
£x  parte  East  by  the  Court  of  Appeal  in  Ex  parte  West  Biding  Union  Banking 
and  W  fst         Company  re  Tvmer  (<).    Two  partners  interested  in  equal  shares 
Banking  Co7n-  in  the  partnership  business  dissolved  partnership.     They  held 
jxniy  re  ^  lease  of  the  mills  where  they  had  carried  on  business.     On 

the  dissolution  the  partnership  assets,  other  than  the  lease  and 
fixtures,  were  divided  equally  between  them,  and  it  was  agreed 
that  one  of  them  should  be  entitled  to  carry  on  the  business  for 
seven  years  on  his  own  account,  and  that  he  should  pay  the 
debts  of  the  firm  and  indemnify  the  retiring  partner  against 
them.  The  retiring  partner  lent  the  other  the  value  of  his  moiety 
of  the  partnership  assets  (other  than  the  lease  and  fixtures),  and 
gave  him  a  lease  for  seven  years  of  his  moiety  of  the  mills  and 
fixtures.  The  original  lease  was  deposited  by  the  continuing 
and  the  retiring  partners  with  the  bankers  of  the  former,  as 
security  for  the  balance  which  might  for  the  time  being  be  due 
from  him  to  them,  it  being  expressly  provided  that  the  retiring 
partner  should  be  liable  to  the  bankers  only  as  a  surety  for  the 
other.  On  the  liquidation  of  the  continuing  partner  subse- 
quently, within  the  seven  years,  it  was  held  that,  as  to  a  moiety 
of  the  lease  and  fixtures,  the  bankers*  security  was  upon  the 
separate  estate  of  the  liquidating  debtor,  and  that  before  prov- 
ing for  the  balance  due  to  them  by  him  they  must  deduct  a 
moiety  of  the  value  of  the  lease  and  fixtures.     Jessel,  M.R.,  in 

113  ;  33  L.  T.  37  ;  and  see  also  Re  Ex  parU  Bowden^  1  D.  &  C.   135  ; 

PlummeTf    1   Ph.    56  :    settling  the  and  Ex  parte  Manchetter  and  County 

donbts  raised  io  Ex  parte  Shepherd,  Bank,  3  Ch.  D.  481. 
1   M.   D.   &  D.   101  ;  and  Ex  parte  {t)  19  Ch.   D.    105  ;    and    distin- 

Davenportf  t6.,  313,  as  to  the  right  gnishing  Ex  parte  Shepherd,  2  M.  D- 

to  prove  against  the  firm  where  there  &  D.  204  ;  aub  noni.  Ex  parte  Plum- 

are  separate  covenants  by  each  part-  mer,   and    Ex   parte    Engfish    and 

ner.  American  Bxnk,  L.  R.  4  Ch.  49. 
(«)  See  Lindley,  p.  1183  ;  and  see 
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deliyering  judgment  (w),  said  :  "  Our  bankruptoy  law  (it  is  I  59. 
peculiar,  but  it  is  well  establisbed)  treats  the  partnership  estate 
as  an  entirely  separate  thing  from  the  individual  partner's 
estate,  so  that  you  have  a  separate  estate  of  each  individual 
partner,  and  a  joint  estate  or  a  partnership  estate  of  the  firm. 
....  The  case  arose  where  a  man  who  had  a  joint  debt  had  a 
security  on  the  separate  estate  of  a  partner,  and  the  question 
was,  whether  that  was  within  the  rule  which  enabled  a  man  to 
prove  for  the  full  amount  of  his  debt  without  giving  up  his 
security  when  the  property  pledged  was  that  of  a  stranger.  It 
was  held  that  it  was,  and  for  this  very  simple  reason,  that  his 
giving  up  his  security  would  not  augment  the  joint  estate. 
....  The  converse  case  afterwards  came  to  be  argued,  and  it 
was  decided  in  the  same  way.  The  whole  thing  was  discussed 
in  Ex  parte  Shepherd  (x),  and  Lord  Lyndhurst  there  stated 
what  the  principles  are.  (His  Lordship  lays  down  the  same 
principle  given  in  this  judgment.)  That  was  the  principle 
upon  which  Ex  parte  Feacock  (p)  proceeded,  and  that  case  was 
decided  first  by  Sir  J.  Leach,  and  afterwards  by  Lord  El^on, 
and  has  since  been  followed  in  Ex  parte  Bofwden  {z).  Now  this 
case  is  merely  the  converse  of  that,  and  the  same  principle 
applies  to  it.  Now  that  being  the  principle,  has  it  ever  been 
extended  beyond  the  case  of  joint  and  separate  estate  1  So  far 
as  I  am  aware,  never.*'  His  Lordship,  the  M.R.,  then  recites 
the  facts,  and,  after  referring  to  the  arguments,  proceeds : 
"  What  rights  the  creditors  may  have  had  cannot  affect  the 
rights  as  between  the  bank  and  these  two  gentlemen.  If  the 
creditors  had  made  them  bankrupt,  other  considerations  might 
have  arisen  ;  but  they  have  not.  Only  one  has  become  bank- 
rupt, and  we  are  dealing  with  a  proof  against  his  estate,  .... 
the  result,  therefore,  is  this,  that  we  have  a  simple  pledge  of 
Turner's  undivided  moiety  in  the  mill  for  15,000/.,  in  the 
terms  of  the  contract,  and  Turner  has  become  bankrupt ;  of 
course  you  cannot  prove  against  Turner's  estate  without  either 
giving  up  the  security,  which,  if  given  up,  would  increase  his 
estate  by  the  value  of  it,  or  deducting  the  value."  So  where 
there  was  security  upon  both  the  joint  property  of  the  firm 
and  the  separate  property  of  one  of  the  partners,  and  a  com- 


(u)  p.  112.  (y)  See  mtptu, 

(as)  Well  reported  in  1  Phil.  66,  (s)  Supra, 

iuh  nom*  re  Plummer. 

r  «• 
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159. 


Joint  secured 
creditor. 


position  was  accepted  by  the  joint  creditors  from  the  firm,  the 
security  having  been  valued  and  the  composition  paid  on  the 
balance  (but  realised  more  than  the  valuation),  upon  seeking 
to  retain  the  security  against  the  debtors,  it  was  held  by  the 
Court  of  Appeal  that  because  of  the  receipt  of  the  composition 
the  creditors  could  not  retain  the  security,  although  they  were 
not  bound  to  have  deducted  its  value  for  the  purpose  of  prov- 
ing, and  that  no  leave  could  be  given  to  amend  the  proof  (a). 

A  joint  creditor,  holding  security  of  the  separate  estate,  is 
entitled  to  realise  the  security'  without  proving  upon  the  joint 
estate,  or  giving  up  his  security,  and  in  that  case  the  joint 
estate  should  recoup  the  separate  estate  the  amount  applied 
in  payment  of  the  joint  debt  (6). 


Proof  by 
partner. 


Executors  of 

deceased 

partner. 


Proof  by  Partners, 

It  is  an  established  rule  that  a  partner  in  a  bankrupt  firm 
shall  not  prove  in  competition  with  the  creditors  of  the  firm, 
inasmuch  as  they  are  his  own  creditors,  and  he  cannot  be 
permitted  to  diminish  the  partnership  assets  to  the  prejudice 
of  those  who  are  not  only  creditors  of  the  firm  but  also  of 
himself  (c). 

So  also  as  the  estate  of  a  deceased  partner  is  liable  to  the 
debts  of  the  firm,  it  follows  that  so  long  as  any  debts  con- 
tracted in  the  lifetime  of  the  deceased  partner  are  unpaid 
his  executors  cannot  prove  against  the  joint  estate  of  the 
surviving  partners  for  the  amount  due  from  them  to  his 
estate  {d).     As  to  cases  of  breach  of  trust  («). 

But  an  exception  to  the  rule  laid  down  in  respect  of  proof 
by  a  partner  arises,  (1)  Where  the  separate  property  of  one 
partner  has  been  fraudulently  dealt  with  as  the  property  of 
the  firm ;  (2)  Where  there  are  two  distinct  trades  carried  on 
by  the  firm,  and  by  one  or  more  of  the  members  of  it  with 


(a)  CovJdery  v.  Bartrumf  19  Ch. 
D.  394  ;  51  L.  J.  Gh.  266. 

(6)  Eati^parU  Hooper,  25  Sol. 
Jour.  697  ;  and  Ex  parte  Dunlop, 
28L.  T.  0.  8.  147. 

(c)  lindley  on  Partnership,  p. 
1187:  and  see  Ex  parte  SUUtoe^  1 
Gl.  k  J.  382  ;  Ex  parte  ffargrearrs^ 
1  Cox,  440. 


(d)  Nanson  v.  Gordon,  1  App.  Oa. 
195  ;  affirming  Ex  parte  Gordon,  10 
L.  E.  Oh.  160 ;  aoeBiaoExparteByUer- 
field,  De  Gex,  570 ;  Ex  parte  Cor- 
bridge,  4  Ch.  D.  246.  And  as  to 
assets  improperly  employed,  see  Ex 
parte  Garland,  10  Ves.  110. 

(«)  Ex  parte  Garland^  supra  ;  Ex 
parU  WestcoU,  9  L.  IL  Ch.  626. 
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distinct  capitals;   (3)  Where  a  partner  hajs  obtained  his  dis-        |  59. 
charge  and  has  afterwards  become  a  creditor  of  the  firm  (/). 

This  principle  as  to  a  partner  not  competing  with  his  own 
creditors  has  no  application  as  between  one  partner  and  the 
Heparate  creditors  of  his  co-partners. 

A  dministratixyiu 

The  joint  debts  being  |)aid,  and  the  liens  of  the  individual 
partners  on  the  partnership  assets  being  satisfied,  the  surplus 
of  the  joint  estate  becomes  divisible  amongst  the  respective 
separate  estates  of  the  partners,  in  proportion  to  their  respec- 
tive shares  in  the  partnership's  property.  This  surplus  having  Sarplua  joint 
been  distributed,  loses  its  character  as  joint  estate  and  becomes  ^Htate. 
to  all  intents  and  purposes,  separate  estate  of  the  partners  to 
whose  credit  it  is  carried.  If  any  joint  estate  is  carried  to  a 
separate  estate  before  the  joint  debts  are  paid,  and  the  partner's 
liens  are  satisfied,  such  joint  estate  will  be  ordered  to  be 
restored  {g). 

The  principles  that  govern  the  administration  of  separate  Separate 
estate  in  an  adjudication  of  a  partner  alone,  are  the  same  as  «>tate. 
those  which  govern  the  administration  of  the  separate  estates 
of  the  members  of  a  bankrupt  firm,  i.e.,  to  prefer  separate  to 
joint  creditors,  as  in  the  joint  estate  joint  creditors  are  preferred ; 
but  there  is  this  distinction,  that  the  separate  creditors  of  one 
partner  are  not  creditors  of  the  firm,  whilst  the  joint  creditors 
of  the  firm  are  creditors  of  each  of  the  partners  composing 
it,  therefore,  formerly  the  rule  was  to  distribute  the  separate 
estate  of  each  partner,  pari  passu,  amongst  his  creditors, 
whether  joint  or  separate  (h).  This  rule  was  departed  from  by 
the  provision  in  Sect.  103  of  the  1869  Act,  which  is  re-enacted 
by  the  present  section. 

So  after  payment  of  separate  creditors  of  each  partner  the  Surplus 
surplus  of  his  separate  estate  is  carried  to  the  credit  of  the  separate 
joint  estate,  and  if  the  partner  is  a  member  of  several  bankrupt 
firms,  the  surplus  of  his  separate  estate  must  be  divided  amongst 

■ 

(/)  Lindley  on  Fartnenhip,  pp.  ponement  of  interest  accrued  subee- 

1190,  ei  seq.  ;    and  see    Ex  parte  qnently  to  adjudication  of  a  creditor 

AiktM,  Buck,  479.  of  separate  estate  of  bankrupt  part- 

(g)    See  lindley  on  Fartnersliip,  neis  to  the  payment  of  joint  creditors, 

p.  1194.  Bx  parte  Findlay  re  Collie,  17  Ch. 

(A)  lb.,  p.  1195.     See  as  to  post-  D.  834  ;  50  L.  J.  Ch.  696. 

c  c  2 
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Bzoeptiona 
to  rale. 


Election  and 
the  right  of. 


I  59.  their  respective  joint  estates,  in  proportion  to  the  amount  of 
the  debts  proved  against  them  respectively  (i). 

The  rule  that  joint  creditors  of  partners  are  not  entitled  to 
payment  out  of  the  separate  estates  in  competition  with  the 
separate  creditors,  is  subject  to  the  following  exceptions :  (1) 
Where  there  is  no  joint  estate  (k).  (2)  Where  the  property  of 
the  firm  has  been  fraudulently  converted  (I),  (3)  Where  there 
hajs  been  a  distinct  separate  trade  in  respect  of  which  a  separate 
debt  has  been  contracted  (m). 

Another  rule  is  that  a  person  to  whom  the  members  of  a 
firm  are  bormd  jointly  and  severally  is  not  allowed  to  rank  as 
ou  le  proof,  ^ji-g^j^r  as  against  both  the  joint  and  separate  estates,  or  any 
of  them,  he  is,  therefore,  compelled  to  elect  whether  he  will 
rank  as  a  joint  creditor,  or  as  a  separate  creditor  (n).  So  this 
rule  is  applicable  though  the  creditor  be  a  joint  creditor  by 
one  instrument  and  a  separate  creditor  by  a  distinct  instru- 
ment (o). 

The  joint  and  separate  creditor  ought,  it  seems,  to  prove 
against  both  estates,  but  elect  which  he  will  be  paid  out  of 
before  he  takes  a  dividend  ( p). 

This  rule,  however,  is  modified  by  Rule  18,  in  Sched.  11  (taken 
from  Sect.  37  of  the  Act  of  1869),  which  regulates  and  permits 
proof  in  respect  of  distinct  contracts  as  against  the  properties 
respectively  liable  upon  such  contracts,  where  the  debtor  is  a 
member  of  two  or  more  distinct  firms,  or  is  a  sole  contractor  ; 
therefore,  where  the  members  of  a  firm  give  a  joint  and  several 
promissory  note,  the  holder  will  be  entitled  to  prove  as  weU 
against  the  joint  estate  as  against  the  separate  estates  of  the 
partners  (q). 


Proof  in  re- 
spect of  dis- 
tinct contracts. 


(i)  Lindley,  p.  1196 ;  Ex  parte 
Wood,  2  M.  D.  &  D.  283 ;  ExparU 
Franklyn,  Buck,  882. 

{k)  See  Bx  parte  ffayden,  1  Bro. 
0.  C.  453  ;  ExpaHe  Sadler,  15  Yes. 
52  ;  Ex  parte  Kennngton,  14  Vee, 
447 ;  Ex  parte  Janton^  8  Madd. 
229. 

(I)  Ex  parte  Lodge  A  Fendtd,  1 
Yes.  J.  166 ;  Ex  parte  Watkine, 
Mont,  k  McA.  57 ;  Ex  parte  Oust 
{Fordyee*»  Case),  Gooke'i  Bank.  Lav, 
8  ed.,  53U 

(m)  Ex    parte  ffeeham,    1   Rose, 


146 ;  Ex  parte  CasteU,  2  Gl.  k  J., 
124  ;  JSx  parte  Johns f  Cooke's  Bank. 
Law,  584. 

(n)  Lindley  on  Partneraliip^  p. 
1208,  and  cases  cited. 

(o)  Ex  parU  Hill,  2  Deac.  249  ; 
and  see  Ex  parte  Honey,  L.  B.  7  Ch. 
178. 

(p)  Ex  parte  BenUey,  2  Cox, 
218. 

{q)  Simpson  v.  BentUttg,  L.  R. 
10  Q.  B.  406  ;  &  parU  Honey,  7 
Ch.  178. 
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Another  rule  is,  that  a  secured  creditor  who  is  also  a  joint  U  59,  60. 
and  separate  creditor,  may  split  his  demand,  that  is  to  say,  p  ^  secured 
following  the  rule  as  to  election  but  saving  his  rights,  he  may  creditor, 
either : — 

(1)  Prove  for  his  whole  debt  against  the  estate  to  which  the 
security  does  not  belong  and  retain  and  make  what  he  can  of 
his  security  (r) ;  or, 

(2)  He  may  give  up  his  security,  prove  for  the  whole  debt 
due  on  it,  against  the  estate  to  which  the  security  belongs,  and 
then  prove  for  the  residue  of  his  debt  against  the  other  estate, 
thus,  in  fact,  splitting  his  demand  and  proving  for  part  against 
the  joint  estate,  and  for  tho  residue  against  the  separate  estates 
of  the  partners,  or  tdce  versd  («). 

An  individual  petitioner,  it  has  been  held,  who  is  also  a 
partner  must,  in  his  statement  o&  affairs,  set  forth  his  own  and 
also  the  partnership  debts  and  liabilities,  and  also  a  list  of 
debtors,  otherwise  he  must  submit  to  bankruptcy  {t). 

60.  In  the  calculation  and  distribution  of  a  di\ddend  Provision  for 
the  trustee  shall  make  provision  for  debts  provable  in  residing  at  a 
bankruptcy   appearing  from  the  bankrupt's  statements,   ^**°^' 
or  otherwise,  to  be  due  to  persons  resident  in  places  so  Act,  1869, 
distant  from  the  place  where  the  trustee  is  acting  that  in  "' 
the  ordinary  course  of  communication  they  have  not  had 
sufficient  time  to  tender  their  proofs,  or  to  establish  them 
if  disputed,  and  also  for  debts  provable  in  bankruptcy,  the 
subject  of  claims  not  yet  determined.   He  shall  also  make 
provision  for  any  disputed  proofs  or  claims,  and  for  the 
expenses  necessary  for  the  administration  of  the  estate  or 
otherwise,  and,  subject  to  the  foregoing  provisions,  he 
shall  distribute  as  dividend  all  money  in  hand. 

The  reservation  is  now  to  be  not  only  in  respect  of  non- 
resident creditors  and  also  for  debts  provable  tlie  subject  of  claims 

(r)  Lindley,   p.    1214,   and  cases  (0  Ex  parU  Amor  re  Amor,  21 

cited.  Ch.    D.    594  ;    and  see    refusal    to 

(i)  Ih.,  9XidiweExparULadhrok€,  register  resolutions  for  same  reason, 

2  Gl.  &  J.  81  ;  Ex  parU  J^iU,  3  M.  Ex  parte  BwUey,  16  Ch.  D.  513. 
k  Ayr.  175  ;  and  2  Deac.  249. 
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60,  61.  not  determined^  as  was  the  case  under  Sect.  42  of  the  1869  Act^ 
but  under  this  section  the  last  clause  entitles  a  creditor  whose 
proof  or  claim  is  disputed  to  have  a  reservation  made  also  in. 
his  favour,  but  the  words  do  not  seem  to  cany  the  provisions 
any  further  than  did  the  provision  in  the  last  Act.  The  claim 
of  a  secured  creditor,  for  instance,  who  has  not  had  sufficient 
opportunity  of  valuing  or  realising  his  security,  may  be  said  to 
come  within  this  new  provision,  and  see  Sched.  2. 

As  to  money  paid  into  the  Bank  of  England  and  local  banks 
(see  Sect.  74). 

As  to  payment  over  to  the  Treasury  by  the  Board  of  Trade 
of  such  cash  balance  as  is  in  excess  of  the  amounts  required 
to  answer  the  demands  in  respect  of  bankrupt's  estates  (see 
Sect.  76,  Sub-8.  1),  and  as  to  payment  back  by  Treasury  for 
such  purposes  (see  Sub-s.  2).    • 


Right  of  61.  Any  creditor  who  has  not  proved  his  debt  before 

has  not  prored  ^^  declaration  of  any  dividend  or  dividends  shall  be  en- 
debt  \x)ioTQ      titled  to  be  paid  out  of  any  money  for  the  time  being  in 

a  dividend. 


Bankruptcy 
Act,  1869, 
B.  43. 


the  hands  of  the  trustee  any  dividend  or  dividends  he  may 
have  failed  to  receive  before  that  money  is  applied  to  the 
payment  of  any  future  dividend  or  dividends,  but  he  shall 
not  be  entitled  to  disturb  the  distribution  of  any  dividend 
declared  before  his  debt  was  proved  by  reason  that  he  has 
not  participated  therein. 


This  is  a  re-enactment  of  Sect  43  of  the  1869  Act 
It  was  however  held  («)  that  Rule  136  of  the  Act  of  1869 
applied  only  to  the  case  of  a  secured  creditor  who  desired 
to  value  instead  of  .realise  his  security ;  and  even  then 
only  gave  the  trustee  a  power  to  compel  indirectly  such 
realisation  by  refusing  to  admit  the  creditor's  proof  till  he 
realised  ;  but  that  until  he  either  valued  or  realised  his  se- 
curity he  had  no  debt  provable  in  respect  of  which  the 
trustee  was  bound  to  make  a  reserve. 

Formerly  it  seems  that  a  creditor  could  disturb  a  dividend 
at  any  time  before  payment,  and  a  creditor  could  enter  a 
claim,  and  then,  if  a  dividend  was  declared,  a  reserve  was  made 


(u)  Ex  parte  Good  re  Lee,  eupra. 
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for  him,  but  neither  under  the  1869  Act,  nor  under  this  Act,  U  61,  62. 
is  there  any  provision  for  entering  a  "  claim."  So  it  was 
held  in  the  case  of  Ex  parte  Good  re  Lee  cited  above,  that  ^^  P^rte  Good 
the  liability  of  the  trustee,  who  had  notice  of  the  particular 
security,  was  not  a  personal  liability.  In  that  case  the  ra/to 
decidendi  was  based  upon  the  language  of  Sect.  42,  in  which 
it  was  said  the  words  "  the  subject  of  claims  not  yet  deter- 
mined "  could  not  enlarge  the  other  words  preceding  '*  debts 
provable  in  bankruptcy."  And  Brett,  L.J.,  said  that,  suppos- 
ing the  creditor  had  sent  in  all  requisite  particulars,  includ- 
ing the  description  and  value  of  the  security  or  siun  at 
which  it  was  realised,  and  if  the  trustee  was  advised  or  was 
inclined  to  dispute  them,  then  he  might  declare  a  dividend, 
''but  if,  after  a  claim  has  been  made  upon  him  in  that  form 
(».e.,  with  every  particular  required  by  the  Act  and  Rules), 
he  does  declare  a  dividend,  he  is  bound  to  make  a  sufficient 
reserve  in  respect  of  the  claim,  and  if  he  does  not  he  will 
have  failed  of  his  duty." 

As  observed  already,  it  seems  doubtful  whether  the  addi- 
tional words  in  Sect  60  as  to  making  a  reserve  for  disputed 
debts,  dec.,  will  render  this  case  inapplicable.  However,  the 
ndes  in  Sched.  2  as  to  proof  by  secured  creditors  are  now  more 
specific,  and  the  creditor  must  either  surrender  his  security 
and  prove  for  the  debt,  or  realise  his  security  and  prove  for  the 
balance  (x). 

62.  When  the  trustee  has  realised  all  the  property  of  Final  dividend, 
the  bankrupt,  or  so  inuch  thereof  as  can,  in  the  joint  Bankruptcy 

Act)  1869, 

opinion  of  himself  and  of  the  committee  of  inspection,  be  b.  44. 
realised  without  needlessly  protracting  the  trusteeship, 
he  shall  declare  a  final  dividend,  but  before  so  doing  he 
shall  give  notice  in  manner  prescribed  to  the  persons 
whose  claims  to  be  creditors  have  been  notified  to  him, 
but  not  established  to  his  satisfaction,  that  if  they  do  not 
establish  their  claims  to  the  satisfaction  of  the  Court 
within  a  time  limited  by  the  notice,  he  will  proceed  to 
make  a  final  dividend,  without  regard  to  their  claims.  After 
the  expiration  of  the  time  so  limited,  or,  if  the  Court  on 

(a;)  And  see  Sched.  2  as  to  securities. 
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i§  62,  68.  application  by  any  such  claimant  grant  him  farther  time 
for  establishing  his  claim,  then  on  the  expiration  of  such 
further  time,  the  property  of  the  bankrupt  shall  be  divided 
among  the  creditors  who  have  proved  their  debts,  without 
regard  to  the  claims  of  any  other  persons. 


Notice  to 
claimanta. 


No  action  for 
diTidend. 

Bankruptcy 
Act,  1869, 
s.  46. 


Provision  is  made  for  express  notice  to  be  given  to  persons 
''  whose  claims  to  be  creditors  have  been  notified  to  him  but 
not  established  to  his  satisfaction/'  requiring  them  to  establish 
such  claims. 

It  will  then  be  necessary  for  the  trustee  to  make  a  reserve  in 
respect  of  all  such  claims  as  have  been  notified  to  him  within 
the  meaning  of  the  concluding  words  of  Sect.  60,  notwith- 
standing such  "  claims  "  are  not  proved,  or  are  incapable  at  the 
time  when  mad^  of  proof,  either  from  their  nature,  or  on  account 
of  his  objection  to  them  as  not  being  debts  provable  in  the 
bankruptcy.  And  see  Sect.  37  as  to  debts  provable  in  bank- 
ruptcy, and  contingent  and  unliquidated  demands. 

The  words  "  joint  opinion  of  himself  and  the  Committee  of 
Inspection  "  were  inserted  subsequently  to  the  introduction  of 
the  bill. 

See  Sect  89  as  to  the  opinion  of  the  general  creditors  over- 
riding the  opinion  of  the  committee  as  to  the  administration 
and  distribtUioii  of  the  property  of  the  bankrupt. 

63.  No  action  for  a  dividend  shall  lie  against  the 
trustee,  but  if  the  trustee  refuses  to  pay  any  dividend  the 
Court  may,  if  it  thinks  fit,  order  him  to  pay  it,  and  also 
to  pay  out  of  his  own  money  interest  thereon  for  the  time 
that  it  is  withheld,  and  the  costs  of  the  application. 


Remedy  of 
creditor. 


The  proper  course  to  be  pursued  by  a  creditor  where  im- 
properly excluded  firom  dividend,  or  where  there  is  no  reserve 
made,  is  to  apply  to  the  Court  under  its  general  powers  to 
adjudicate  upon  the  matter  and  to  compel  the  trustee  to  make 
good  the  loss  resulting  from  his  laches  (Sect.  102)  (y). 

This  section  applies  to  such  a  dividend  the  retention  of  which 
(but  for  the  provision  itself)  would  have  rendered  the  trustee 


(y)  Ex  parte  Good  rt  Lee,  suprcr. 
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liable  to  the  creditor  bo  bb  to  be  sued  for  money  had  and  received   U  63,  64, 
to  and  for  his,  the  creditor's,  use.  65. 

A  creditor  has  now  the  right,  under  Sect.  91,  to  complain  to 
the  Board  of  Trade,  and  the  Board  may  inquire  of  and  examine 
the  trustee. 

64.  (1.)  The  trustee,  with  the  permission  of  the  com-  Power  to  allow 
mittee  of  inspection,  may  appoint  the  bankrupt  himself  to  ^aaiBge  ^- 
Buperintend  the  management  of  the  property  of  the  bank-  P^'^y- 
rupt  or  of  any  part  thereof,  or  to  carry  on  the  trade  (if  any)  j^  i869^ 
of  the  bankrupt  for  the  benefit  of  his  creditors,  and  in  any  '-  ^^' 
other  respect  to  aid  in  administering  the  property  in  such 
manner  and  on  such  terms  as  the  trustee  may  direct. 

(2.)  The  trustee  may  from  time  to  time,  with  the  per-  Allowance  to 
mission  of  the  committee  of  inspection,  make  such  allow-  mainteuukM 
ance  as  he  may  think  just  to  the  bankrupt  out  of  his°''"*'^^ 
property  for  the  support  of  the  bankrupt  and  his  family.  Act,  1869, 
or  in  consideration  of  his  services  if  he  is  engaged  in^*  ^^' 
winding  up  his  estate,  but  any  such  allowance  may  be 
reduced  by  the  Court. 

As  to  power  of  trustee  to  carry  on  business,  see  Sect.  57. 

Under  Sect.  26  of  the  1869  Act,  the  trustee  had  a  discre- 
tion in  the  matter,  but  Sect  38  required  the  resolution  of 
the  creditors,  passed  at  a  general  meeting  during  the  con- 
tinuance  of  the  bankruptcy,  to  enable  him  to  make  an  allow- 
ance to  the  bankrupt. 

Where  the  bankrupt  has  been  authorised  to  carry  on  the  liability  of 
business  as  the  agent  of  the  trustees  for  the  benefit  of  creditors,  *"*■***• 
they  will  be  liable  to  an  action  for  the  price  of  goods  ordered 
by  him  which  are  used  in  the  business,  although  ordered  in  the 
bankrupt's  own  name  (z). 

66.  The  bankrupt  shall  be   entitled  to   any  surplus  Eight  of 
remaining  after  payment  in  full  of  his  creditors,  with  in-  garpinai 
terest,  as  by  this  Act  provided,  and  of  the  costs,  charges,  Bankraptcy 
and  expenses  of  the  proceedings  under  the  bankruptcy  ,45       ' 
petition. 

(2)  KindfT  ▼.  Howarth,  2  Stark.  N.  P.  0.  364. 
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§§  65,  66,       See  Sect.  162  as  to  the  disposition  of  unclaimed  dividends. 
67,         As  to  what  is  meant  by  payment  of  debts  in  fuU,  see  and  com- 
pare Sect  36.      See  Sect.  40  as  to  payment  of  interest  to 
creditors. 


Appointment 
by  Board  of 
Trade  of 
official  re- 
ceivers of 
debtors' 
estates. 


Deputy  for 

official 

receiver. 


PART    IV. 
Official  Receiver  and  Staff  of  Board  of  Trade. 

66.  (1.)  The  Board  of  Trade  may,  at  any  time  after 
the  passing  of  this  Act,  and  from  time  to  time,  appoint  such 
persons  as  they  think  fit  to  be  official  receivers  of  debtors' 
estates,  and  may  remove  any  person  so  appointed  from 
such  office.  The  official  receivers  of  debtors*  estates  shall 
act  under  the  general  authority  and  directions  of  the 
Board  of  Trade,  but  shall  also  be  officers  of  the  Courts  to 
which  they  are  respectively  attached. 

(2.)  The  number  of  official  receivers  so  to  be  appointed^ 
and  the  districts  to  be  assigned  to  them,  shall  be  fixed  by 
the  Board  of  Trade,  with  the  concurrence  of  the  Treasury. 
One  person  only  shall  be  appointed  for  each  district 
unless  the  Board  of  Trade,  with  the  concurrence  of  the 
Treasury,  shall  otherwise  direct ;  but  the  same  person 
may,  with  the  like  concurrence,  be  appointed  to  act  for 
more  than  one  district. 

(8.)  Where  more  than  one  official  receiver  is  attached 
to  the  Court,  such  one  of  them  as  is  for  the  time  being 
appointed  by  the  Court  for  any  particular  estate  shall  be 
the  official  receiver  for  the  purposes  of  that  estate.  The 
Court  shall  distribute  the  receiverships  of  the  particular 
estates  among  the  official  receivers  in  the  prescribed 
manner. 

67.  (1.)  The  Board  of  Trade  may  from  time  to  time, 
by  order  direct  that  any  of  its  officers  mentioned  in  the 
order  shall  be  capable  of  discharging  the  duties  of  any 
official  receiver  during  any  temporary  vacancy  in  the  office, 
or  during  the  temporary  absence  of  any  official  receiver 
through  illness  or  otherwise. 
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(2.)  The  Board  of  Trade  may,  on  the  application  of  an  M  67,  68. 
official  receiver,  at  any  time  by  order  nominate  some  fit 
person  to  be  his  deputy,  and  to  act  for  him  for  such  time 
not  exceeding  two  months  as  the  order  may  fix,  and  under 
such  conditions  as  to  remuneration  and  otherwise  as  may 
be  prescribed. 

68.  (1.)  The  duties  of  the  official  receiver  shall  have  status  of 
relation  both  to  the*  conduct  of  the  debtor  and  to  the  °®®l*^ 

receiTer. 

administration  of  his  estate. 

(2.)  An  official  receiver  may,  for  the  purpose  of  affi- 
davits verifying  proofs,  petitions,  or  other  proceedings 
under  this  Act,  administer  oaths. 

(8.)  All  expressions  referring  to  the  trustee  under  a 
bankruptcy  shall,  unless  the  context  otherwise  requires, 
or  the  Act  otherwise  provides,  include  the  official  receiver 
when  acting  as  trustee. 

(4.)  The  trustee  shall  supply  the  official  receiver  with 
such  information,  and  give  him  such  access  to,  and 
facilities  for  inspecting  the  bankrupt's  books  and  docu- 
ments and  generally  shall  give  him  such  aid,  as  may  be 
requisite  for  enabling  the  official  receiver  to  perform  his 
duties  under  this  Act. 

See  Sect.  5  as  to  receiving  order ;  Sects.  9  and  10  as  to  the 
Receiver's  appointment.  Also  Sect.  12  as  to  appointment  of 
special  manager. 

See  also  Sect.  70  as  to  the  powers  of  the  Receiver  when 
acting  as  manager. 

This  section  must  be  compared  with  Sect.  121  (Summary 
Administration  in  small  cases),  by  which  (Sub-s.  1),  the  Official 
Receiver  is  to  be  trustee  (Sub-s.  2).  The  permission  of  the 
Board  of  Trade  is  to  be  obtained  where  there  is  no  Committee 
of  Inspection.  But  subject  to  the  subsequent  appointment  of 
a  trustee  by  the  creditors  if  they  think  fit.  (See  also  General 
Rules.) 

The  office  of  the  Official  Receiver  corresponds  most  nearly  Comparison  of 
with  that  of  the  Official  Assignee  under  the  1849  Act,  who  ^."**«»  ?^  °** 
held  office  by  appointment  of  the  Lord  Chancellor,  and  was  and  receiver. 


cial  receiTor. 
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I  68.  attached  to  a  DiBtrict  Court,  and  was  appointed  assignee  of  the 
debtor's  estate  immediately  upon  adjudication  taking  place,  and 
in  whom,  for  the  purposes  of  protection  and  until  a  creditor's 
assignee  was  appointed,  all  the  debtor's  property  vested ;  but 
he  had,  in  the  meantime,  only  power  to  sell  perishable  property 
of  the  bankrupt -under  order  of  Court. 

But  whereas  under  the  Acts  of  1849  and  1861  the  Official 
Assignee  continued  to  be  the  person  entitled  to  receive  the 
estate  and  to  distribute  it,  rmder  this  Act,  imless  he  become  ex 
officio  trustee,  the  Official  Receiver's  control  over  the  assets 
ceases  upon  the  appointment  of  trustee,  and  the  estate  not  only 
vests  in  the  trustee,  but  the  trustee  becomes  the  actual  recipient 
and  paymaster,  subject  to  the  control  of  the  Board  of  Trade, 
not  as  represented  by  the  Official  Receiver,  but  to  its*  Central 
Department. 
Status  of  offi-  The  general  status  of  the  Official  Receiver  was  thus  defined 
by  the  Lord  Chancellor  on  the  motion  in  the  House  of  Lords 
for  going  into  committee  upon  the  bill,  on  the  20th  August, 
1883.  "  With  regard  to  the  question  of  patronage.  ...  if 
the  Board  of  Trade  were  to  appoint,  all  over  the  country,  the 
persons  who,  from  beginning  to  end,  were  to  deal  with  the 
property  of  bankrupts  and  to  administer  it,  it  would,  no  doubt, 
be  a  serious  matter ;  but  the  functions  of  the  Official  Receiver 
were  of  an  entirely  different  character  from  that.  The  creditors 
were  to  have  the  right  to  appoint  their  own  trustees  as  they 
did  under  the  present  law  (1869  Act),  but  during  the  short 
interval  that  might  elapse  between  the  initiation  of  proceedings 
and  the  choice  of  the  trustee,  in  order  that  the  estate  might 
not  suffer,  these  officers,  the  Official  Receivers,  were  to  be 
appointed  to  protect  the  interests  of  the  general  public  in 
regard  to  fraudulent  and  reckless  trading,  and  also  to  protect 
the  interests  of  the  creditors  at  an  early  stage  of  the  proceed- 
ings by  providing  them  with  the  information  without  which 
they  would  be  helpless,  and  which  experience  showed  they  could 
not  obtain  for  themselves.  These  officers  were  to  be  ocf  interim 
receivers,  pending  the  appointment  of  the  trustee  and  the 
manager  by  the  creditors.  The  other  officers  were  only  that 
portion  of  the  existing  staff  who  discharged  what  were  called 
administrative  duties  "  (a). 

(a)  See  Report  Law  Times  Newsp.,  August  25,  p.  303. 


THE   BANKRUPTCY   ACT,    1888.  397 

69.  As  regards  the  debtor,  it  shall  be  the  duty  of  the       J  69. 
official  receiver —  Duties  of 

AS         1 

(1.)  To  investigate  the  conduct  of  the  debtor  and  tOj^oeiveraB 
report  to  the  Court,  stating  whether  there  is  reason  to  S^J^?,**** 
believe  that  the  debtor  has  committed  any  act  which  con-  conduct, 
stitutes   a  misdemeanor  under   the  Debtors  Act,   1869, 
or  any  amendment  thereof,  or  under  this  Act,  or  which 
would  justify  the  Court  in  refusing,  suspending  or  qualify- 
ing an  order  for  his  discharge. 

(2.)  To  make  such  other  reports  concerning  the  conduct 
of  the  debtor  as  the  Board  of  Trade  may  direct. 

(8.)  To  take  such  part  as  may  be  directed  by  the  Board 
of  Trade  in  the  public  examination  of  the  debtor. 

(4.)  To  take  such  part,  and  give  such  assistance,  in 
relation  to  the  prosecution  of  any  fraudulent  debtor  as  the 
Board  of  Trade  may  direct. 

Apart  from  the  right  to  examine  the  debtor  at  the  public 
examination,  or  to  summon  and  examine  him  before  the  Court, 
under  Sect.  27,  there  would  seem  to  be  no  power  given  to  the 
official  receiver  to  examine  the  debtor  upon  oath,  but  only  to 
receive  from  him  such  information  as  he  is  bound  to  give,  nor 
has  the  official  receiver  power  (except  as  provided  in  Sect.  68, 
Sub-s.  2,)  to  administer  the  oath. 

The  several  offences,  amounting  in  each  case  to  a  misde- 
meanor, are  to  be  found  in  the  Debtors  Act,  1869.  and  are 
supplemented  by  Sect.  31  of  this  Act. 

The  practice  and  indeed  requirement  under  the  Debtors  Proceedings 
Act,  1869  (6),  is  for  application  to  be  made  to  the  Court  for  an  ^"  ^^*°" 
order  to  prosecute,  and  the  Court,  if  it  appears  either  from 
the  report  of  the  trustee,  or  upon  the  representation  of  any 
creditor  or  member  of  the  Conunittee  of  Inspection  that  there 
is  ground  to  believe  that  the  bankrupt  has  been  guilty  of 
any  offence  under  that  Act,  may,  if  it  thinks  there  is  a 
reasonable  probability  that  the  bankrupt  may  be  convicted, 
order  the  trustee  to  prosecute  the  bankrupt.  Now  this  section 
of  the  Debtors  Act  has  not  been  repealed,  and  Sect.  164  of 
this  Act  enacts  that    Sect.   16    of  the  Debtors  Act,    1869, 

ib)  S.  16. 
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8  69.  shall  be  construed  and  have  eflfect  as  if  the  term  "  a  trustee  in 
any  bankruptcy  included  the  official  receiver  of  a  bankrupt's 
estate  and  shall  apply  to  offences  under  this  Act  as  well  as 
to  offences  under  the  Debtors  Act,  1869."  If  a  trustee  should 
so  report,  or  a  member  of  the  committee  or  a  creditor  make 
such  representation  to  the  Court,  it  is  submitted  that,  notwith- 
standing the  express  provision  of  this  section  and  of  Sect.  164 
that  the  Court  would  still  have  to  exercise  its  jurisdiction  to 
entertain,  and  if  necessary,  order  a  prosecution  with  respect, 
at  any  rate,  to  the  offences  specified  imder  the  Debtors  Act, 
1869. 

Where  a  trustee,  under  the  1869  Act,  reported  fmd  asked  for 
leave  to  prosecute,  it  was  held  that  he  was  entitled  to  do  so  er 
parte  and  without  notice  to  the  debtor  (c).  And  an  order  to 
prosecute,  it  was  held,  should  not  be  refused  merely  because 
the  trustee  has  recovered  the  property  wrongfully  concealed  or 
removed  {d).  Refusal  to  give  leave  to  prosecute  was  also  a 
ground  of  appeal  by  the  trustee  {e)  ;  but  neither  the  bankrupt 
nor  an  accomplice  had  such  right  of  appeal  (/). 

As  to  the  punishment  of  fraudulent  debtors  and  their  prose- 
cution generally,  see  Sects.  163,  164,  165,  166  and  167. 

It  is  to  be  borne  in  mind  that  a  prosecution  may  be 
directed  under  this  Act  and  the  Debtors  Act,  although  only 
a  "receiving  order"  has  been  made,  and  notwithstanding 
there  may  have  been  no  bankruptcy,  see  Sub-s.  2  of  Sect. 
163. 

And  the  liability  to  prosecution  remains  though  the  debtor 
has  succeeded  either  in  obtaining  his  discharge  or  has  carried 
a  composition  or  effected  a  scheme  of  arrangement. 

The  real  prosecutor  is  now  to  be  the  Public  Prosecutor 
and  not  the  trustee,  and  the  Bankruptcy  Court  is  to  deal 
with  the  evidence,  and  if  necessary,  commit  for  trial  (see 
Sect,  165) ;  but  this  section  requires  the  official  receiver  to 
take  such  part  and  give  such  assistance  in  relation  to  the 
prosecution  as  the  Board  of  Trade  may  direct. 

(c)  Ex  parte  Marsden  re  Maraden^  (d)  Ex  parte  Monkhouae  re  Ward, 

2  Ch.  B.  786  ;  45  L.  J.  Bank.  141 ;  40  L.  T.  296. 

bat    where    a    creditor    makes    the  («)  Ex  parte  PrietUy,  10  Ch.  B. 
repreBentation,  it  shotild  be  supported  ,    774  ;  48  L.  J.  Bank.  48 ;  Ex  parte 

by  proper  endence,  and  be  in  writing,  Demptey,  tupra. 

Ex parU Leonard,  L.  B.  19  Bq.  269  ;  (f)  Ex  parte  Brown  re  Appleby, 

44  L.  J.  Bank.  80.  2  Ch.  D.  799. 
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70.  (1.)  As  regards  the  estate  of  a  debtor  it  shall  be i  70* 

the  duty  of  the  official  receiver —  Duties  of 

officud 

(a.)  Pending  the  appointment  of  a  trustee,  to  act  as  receirer  as  to 
interim  receiver  of  the  debtor's  estate,  and,  where  e^ato!* 
-  a  special  manager  is  not  appointed,  as  manager 
thereof : 
(b.)  To  authorise  the  special  manager  to  raise  money 
or  make  advances  for  the  purposes  of  the  estate  in 
any  case  where,  in  the  interests  of  the  creditors, 
it  appears  necessary  so  to  do : 
(c.)  To  summon  and  preside  at  the  first  meeting  of 

creditors : 
(d.)  To  issue  forms  of  proxy  for  use  at  the  meetings 

of  creditors : 
(e.)  To  report  to  the  creditors  as  to  any  proposal  which 
the  debtor  may  have  made  with  respect  to  the 
mode  of  liquidating  his  affairs : 
(/.)  To  advertise  the  receiving  order,  the  date  of  the 
creditors'  first  meeting  and  of  the  debtor's  public 
examination,  and  such  other  matters  as  it  may  be 
necessary  to  advertise : 
(^.)  To  act  as  trustee  during  any  vacancy  in  the  office 

of  trustee. 
(2.)  For  the  purpose  of  his  duties  as  interim  receiver 
or  manager  the  official  receiver  shall  have  the  same  powers 
as  if  he  were  a  receiver  and  manager  appointed  by  the 
High  Court,  but  shall,  as  far  as  practicable,  consult  the 
wishes  of  the  creditors  with  respect  to  the  management  of 
the  debtor's  property,  and  may  for  that  purpose,  if  he 
thinks  it  advisable,  summon  meetings  of  the  persons 
claiming  to  be  creditors,  and  shall  not,  unless  the  Board 
of  Trade  otherwise  order,  incur  any  expense  beyond  such 
as  is  requisite  for  the  protection  of  the  debtor's  property 
or  the  disposing  of  perishable  goods. 

Provided  that  when  the  debtor  cannot  himself  prepare 


the  estate. 
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§  70'  a  proper  statement  of  afiiEurs,  the  official  receiver  may, 
subject  to  any  prescribed  conditions,  and  at  the  expense 
of  the  estate,  employ  some  person  or  persons  to  assist  in 
the  preparation  of  the  statement  of  affairs. 

(8.)  Every  official  receiver  shall  account  to  the  Board 
of  Trade  and  pay  over  all  monies  and  deal  with  all  securi- 
ties in  such  manner  as  the  Board  from  time  to  time  direct. 

Under  the  1869  Act  the  business  of  the  receiver  was  simply 
to  collect  the  estate  of  the  debtor,  and  he  had  no  right  to 
make  himself  a  party  to  proceedings  {g). 
As  to  sale  of  And  the  Court  had  no  power  on  his  application  to  order 
a  sale  of  a  debtor's  effects  where  no  valid  meeting  of  the 
creditors  had  been  held,  but  where  he  was  appointed  to 
manage  the  business,  upon  proper  application  to  the  Court, 
it  did,  in  practice,  give  him  authority  to  make  advances  for 
the  purpose  solely  of  management.  But  the  Court  has  granted 
leave  to  sell,  upon  an  advantageous  offer  having  been  made 
for  the  estate,  before  the  meeting  (h)  ;  and  leave  also  to  sell 
the  residue  of  stock  in  trade,  the  landlord  having  dis- 
trained and  being  about  to  sell  (t). 

Besides  the  several  duties  prescribed  in  Clauses  (a),  (c),  (d), 
(e)f  (/),  (g)y  there  is  the  important  power  to  authorise  advances 
conferred  by  Clause  (6). 

By  Sub-s.  2  the  official  receiver  is,  for  the  piurpose  of  his 
duties  as  interim  receiver  or  manager,  to  have  the  same  powers 
as  if  he  were  a  ''  receiver  and  manager  appointed  by  the  High 
Court."  By  Sect.  92  the  High  Court  and  the  County  Courts 
now  exercise  Bankruptcy  jurisdiction. 

By  Sect.  93  the  London  Bankruptcy  Court  is  consolidated 
with  and  forms  part  of  the  Supreme  Court.  And  the  provisions 
of  the  Judicatiure  Act,  1873,  as  amended  by  subsequent  Acts 
(subject  to  the  provisions  of  this  Act)  have  effect,  and  the  Acts 
are  (subject  as  aforesaid)  to  be  read  and  construed  together,  and 
see  Sect.  94. 

Upon  his  appointment,  therefore,  as  an  '^  interim  receiver  and 
manager,"  the  official  receiver  is,  in  fact,  appointed  by,  and 
becomes  an  officer  of  the  High  Court  (but  subject  to  his  obliga- 

ig)  JU  Grtgary,  14  S.  J.  529.  (t)  Be  Byrne,  25  S.  J.  157. 

(A)  Re  MauhuU,  25  S.  J.  157. 
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tion  to  consult  the  wishes  of  the  creditors  with  respect  to  the       gg  79 
management  of  the  debtor's  property)  (k).  7I  72. 

As  to  the  nature  of  a  receiver's  office  generally,  and  his 

rights  and  liabilities  (/). 

The  Court  will  in  no  case  assume  the  management  of  a 
business  or  undertaking  except  with  a  view  to  the  winding-up 
and  sale  of  the  business  or  undertaking.  The  management  is 
an  interim  management,  its  necessity  and  its  justification  spring 
out  of  the  jurisdiction  to  liquidate  and  sell ;  the  business  or 
imdertaking  is  managed  and  continued  in  order  that  it  may  be 
sold  as  a  going  concern,  and  with  the  sale  the  management 
ends  (m).  When  a  mortgagee  was  restrained  at  the  instance 
of  a  Receiver,  and  the  business  carried  on  by  the  latter,  he  was 
held  the  agent  of  the  creditors  and  liable  to  the  mortgagee  (mm), 

71.  The  Board  of  Trade  may,  at  any  time  after  the  pass-  Power  for 
ing  of  this  Act,  and  from  time  to  time,  with  the  approval  Trade  to 
of  the  Treasury,  appoint  such  additional  officers,  including  ^^^ 
official  receivers,  clerks,  and  servants  (if  any)  as  may  be 
required  by  the  Board  for  the  execution  of  this  Act,  and 
may  dismiss  any  person  so  appointed.' 


PART    V. 

Trustees  in  Bankruptcy. 
Remuneration  of  Trustee. 

72.  (1.)  Where  the  creditors  appoint  any  person  to  be  Remuneration 
trustee  of  a  debtor's  estate,  his  remuneration  (if  any)  shall  _   , 

,  ,    Bankruptcy 

be  fixed  by  an  ordinary  resolution  of  the  creditors  or  if  Act,  1869, 

B.  14. 

{k)  Ab  to  the  districts  to  which  he  BeU  ▼.  Sunderland  Building  Society, 

is  attached,  and  from  which  his  ap-  W.  N.,  1883,  p.  162. 

pointment  is  deriTed,  see  ss.  95,  96.  (m)  And  see  Gardner  ▼.   London, 

And  by  whom  appointed,  s.  99.      See  CkcUhum  and  Dover  RaUvxiy  Com' 

as  to    payments    by    Receirers,  Ex  pany,  L.   R.  2  Ch.    211,    212,   per 

parte  Gordon  re  GomeraaU^  L.  R.  20  Lord    Oaims  ;    and    see    Ex  parte 

Eq.  291  ;  44  L  J.  Bank.  97.  Emanuel,  17  Ch.  D.  35. 

(I)  See  Kerr  on  Receivers,  p.  2 ;  (^mm)  Ex  parte  Warren  re  Joyce, 

and  Evans  r.  Coventry,  3  Drew.  80 ;  L.  R.  10  Ch.  222. 
Wright  ▼.  Vernon,  ib.,  121  ;  and  see 
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8  y^'  the  creditors  so  resolve  by  the  Committee  of  Inspection, 
and  shall  be  in  the  nature  of  commission  or  percentage, 
of  which  one  part  shall  be  payable  on  the  amount  realised, 
after  deducting  any  sums  paid  to  secured  creditors  out  of 
the  proceeds  of  their  securities,  and  the  other  part  on  the 
amount  distributed  in  dividend. 

(2.)  If  one-fourth  in  number  or  value  of  the  creditors 
dissent  from  the  resolution,  or  the  bankrupt  satisfies  the 
Board  of  Trade  that  the  remuneration  is  unnecessarily 
large,  the  Board  of  Trade  shall  fix  the  amount  of  the 
remuneration. 

(8.)  The  resolution  shall  express  what  expenses  the 
remuneration  is  to  cover,  and  no  liability  shall  attach  to 
the  bankrupt's  estate,  or  to  the  creditors,  in  respect  of  any 
expenses  which  the  remuneration  is  expressed  to  cover. 

(4.)  Where  no  remuneration  has  been  voted  to  a  trustee 
he  shall  be  allowed  out  of  the  bankrupt's  estate  such 
proper  costs  and  expenses  incurred  by  him  in  or  about 
the  proceedings  of  the  bankruptcy  as  the  taxing  oflScer 
may  allow. 

(5.)  A  trustee  shall  not,  under  any  circumstances  what- 
ever, make  any  arrangement  for  or  accept  from  the  bank- 
rupt, or  any  solicitor,  auctioneer,  or  any  other  person 
that  may  be  employed  about  a  bankruptcy,  any  gift,  re- 
muneration, or  pecuniary  or  other  consideration  or  benefit 
whatever  beyond  the  remuneration  fixed  by  the  creditors 
and  payable  out  of  the  estate,  nor  shall  he  make  any 
arrangement  for  giving  up,  or  give  up,  any  part  of  his 
remuneration,  either  as  receiver,  manager,  or  trustee  to 
the  bankrupt,  or  any  solicitor  or  other  person  that  may 
be  employed  about  a  bankruptcy. 

Definition  of         An   "  ordinary  resolution  '*   is  a  resolution  decided  by  a 
ordinary  majority  in  value  of  the  creditors  present,   personally  or  by 

proxy,  at  a  meeting  of  creditors  and  voting  on  the  resolution. 
Although  Sub-8.  2  does  not  say  what  creditors  are  to  be 
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reckoned,  either  in  number  or  value,  to  constitute  the  dissen-   §§  72,  78* 

tient  fourth,  it  is  presumed  the  words  refer  to  those  only  who 

are  voting  upon  the  resolution,  and  not  to  those  who  have  not 

proved  or  voted.  So  it  seems  although  the  resolution  be  carried 

by  the  majority  in  value,  a  minority,  and  whether  in  value  or 

in  number,  since  they  represent  a  fourth,  have  the  right  to  veto 

the  resolution .  as  such  and  to  secure  the  interference  of  the 

Board  of  Trade. 

The  Court,  upon  the  report  of  the  Comptroller,  could  dis- 
allow the  trustees  remuneration  (p.mrn). 

Costs. 
73.    (1.)    Where   a   trastee  or  manager  receives  re-  AUowancxe  and 
miineration  for  his  services  as  such  no  payment  shall  be  costs, 
allowed  in  his  accounts  in  respect  of  the  performance  by  Bankruptcy 

,      _  Act,  1869, 

any  other  person  of  the  ordinary  duties  which  are  required  a.  29. 
by  statute  or  rules  to  be  performed  by  himself.  R-  4,  1871. 

(2.)  Where  the  trustee  is  a  solicitor  he  may  contract 
that  the  remuneration  for  his  services  as  trustee  shall 
include  all  professional  services. 

(3.)  All  bills  and  charges  of  solicitors,  managers, 
accountants,  auctioneers,  brokers,  and  other  persons,  not 
being  trustees,  shall  be  taxed  by  the  prescribed  officer, 
and  no  payments  in  respect  thereof  shall  be  allowed  in 
the  trustee's  accounts  without  proof  of  such  taxation 
having  been  made.  The  taxing  master  shall  satisfy  him- 
self before  passing  such  bills  and  charges  that  the  em- 
ployment of  such  solicitors  and  other  persons,  in  respect 
of  the  particular  matters  out  of  which  such  charges  arise, 
has  been  duly  sanctioned. 

(4.)  Every  such  person  shall,  on  request  by  the  trustee 
(which  request  the  trustee  shall  make  a  sufficient  time 
before  declaring  a  dividend),  deliver  his  bill  of  costs  or 
charges  to  the  proper  officer  for  taxation,  and  if  he  fails 

(mmm)    Ex    parte    Simmons    re  they  could  not  charge  the  estate  for 

Litter f   2  Ch.    D.    749  ;    45    L.  J.  business  done  as  accountants,  see  Ex 

Bank.  113.    Where,  under  the  former  parte  liead^  1  G.  &  J.  77. 
Acts,    assignees    were    accountants, 

D  D  2 
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73,  74.  to  do  so  within  seven  days  after  receipt  of  the  request,  or 
such  further  time  as  the  Court,  on  application,  may  grant, 
the  trustee  shall  declare  and  distribute  the  dividend 
without  regard  to  any  claim  by  him,  and  thereupon  any 
such  claim  shall  be  forfeited  as  well  against  the  trustee 
personally  as  against  the  estate. 


i^nBuccessfuI 
applications. 


Under  the  recent  Act  (n),  it  was  held  that  a  trustee  who  made 
an  unsuccessful  application  to  the  Court  was,  in  the  absence  of 
special  circumstances,  liable  to  pay  the  costs,  and  if  there  were 
insufficient  assets  he  was  personally  liable,  but  the  general  rule 
was,  unless  it  could  be  shown  that  the  proceedings  were  im- 
proper, to  order  his  costs  out  of  the  estate  (o).  And  the  prac- 
tice was,  where  the  estate  was  small  and  the  result  of  the 
application  doubtful,  to  obtain  the  indemnity  of  the  creditors. 


Payment  of 
money  into 
Bank  of 
England. 


Receipts,  Payments,  Accounts,  Avdit 

74.  (1.)  An  account  called  the  Bankruptcy  Estates 
Account  shall  be  kept  by  the  Board  of  Trade  with  the 
Bank  of  England,  and  all  moneys  received  by  the  Board 
of  Trade  in  respect  of  proceedings  under  this  Act  shall 
be  paid  to  that  account. 

(2.)  The  account  of  the  Accountant  in  Bankruptcy  at 
the  Bank  of  England  shall  be  transferred  to  the  Bank- 
ruptcy Estates  Account. 

(3.)  Every  trustee  in  bankruptcy  shall,  in  such 
manner  and  at  such  times  as  the  Board  of  Trade  with  the 
concurrence  of  the  Treasury  direct,  pay  the  monej^  re- 
ceived by  him  to  the  Bankruptcy  Estates  Account  at  the 


(n)  And  see  as  to  cases  of  com- 
position/ £x  parte  Shepherd  re 
Dixon,  2  Gh.  D.  430  ;  45  L.  J.  Bank. 
103  ;  Ex  parte  Ranby  re  JUanhy,  14 
Ch.  D.  467  ;  Ex  parte  Ottsh  re  Pratt, 
12  Ch.  D.  916  ;  48^  L.  J.  Bank.  69. 
See  also  as  to  allowances,  Bx  parte 
Joyner,  2  Mont.  &  A.  I  ;  Ex  parte 
Molineaux,   2   Dea.   33 ;    Ex  parte 


Shaw,  1  De  a.  242. 

(o)  Ex  paHe  Prater,  2  M.  ft  A. 
364 ;  Ex  parte  Angerttein,  L.  R.  9 
Ch.  479 ;  43  L.  J.  Bank.  131  ;  30 
L.  T.  446.  See  also  as  to  appeal 
against  taxation,  poH,  p.  445,  and  Re 
Terrdl,  22  Ch.  D.  473  :  and  see  Ex 
parte  Qeiad,  22  Ch.  D.  436. 
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Bank  of  England,  and  the  Board  of  Trade  shall  fumiflh       8  74. 
him  with  a  certificate  of  receipt  of  the  money  so  paid. 

(4.)  Provided  that  if  it  appears  to  the  committee  of  Bankruptcy 
inspection  that  for  the  purpose  of  carrying  on  the  debtor's  g.  30.  ' 
business,  or  of  obtaining  advances,  or  because  of  the  pro- 
bable amount  of  the  cash  balance,  or  if  the  committee 
shall  satisfy  the  Board  of  Trade  that  for  any  other  reason 
it  is  for  the  advantage  of  the  creditors  that  the  trustee 
should  have  an  account  with  a  local  bank,  the  Board  of 
Trade  shall,  on  the  application  of  the  committee  of  in- 
spection, authorise  the  trustee  to  make  his  payments 
into  and  out  of  such  logal  bank  as  the  committee  may. 
select. 

Such  account  shall  be  opened  and  kept  by  the  trustee  in 
the  name  of  the  debtor's  estate ;  and  any  interest  receivable 
in  respect  of  the  account  shall  be  part  of  the  assets  of  the 
estate. 

The  trustee  shall  make  his  payments  into  and  out  of 
such  local  bank  in  the  prescribed  manner. 

(6.)  Subject  to  any  general  rules  relating  to  small  bank- 
ruptcies under  Part  VII.  of  this  Act,  where  the  debtor  at 
the  date  of  the  receiving  order  has  an  account  at  a  bank, 
such  account  shall  not  be  withdrawn  until  the  expiration 
of  seven  days  from  the  day  appointed  for  the  first  meeting 
of  creditors,  unless  the  Board  of  Trade,  for  the  safety  of 
the  account,  or  other  sufficient  cause,  order  the  with- 
drawal of  the  account.     (See  General  Rules.) 

(6.)  If  a  trustee  at  any  time  retains  for  more  than  ten 
days  a  sum  exceeding  fifty  pounds,  or  such  other  amount 
as  the  Board  of  Trade  in  any  particular  case  authorise 
him  to  retain,  then,  unless  he  explains  the  retention  to 
the  satisfaction  of  the  Board  of  Trade,  he  shall  pay  in- 
terest on  the  amount  so  retained  in  excess  at  the  rate  of 
twenty  pounds  per  centum  per  annum,  and  shall  have 
no  claim  for  remuneration,  and   may  be   removed  fi-om 
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§§  74,      his  office  by  the  Board  of  Trade,  and  shall  be  liable  to  pay 

*^»  '^'      any  expenses  occasioned  by  reason  of  his  default. 

(7.)  All  payments  out  of  money  standing  to  the  credit  of 

the  Board  of  Trade  in  the  Bankruptcy  Estates  Account 

shall  be  made  by  the  Bank  of  England  in  the  prescribed 

manner. 

Trustee  not  to       76.  No  trustee  in  a  bankruptcy  or  under  any  com- 

private  position  or  scheme  of  arrangement  shall  pay  any  sums 

^^^^^^  received   by  him   as   trustee  into   his   private    banking 

account. 

See  and  compare  Sect.  60  as  to  the  manner  of  dealing  with 
the  dividends  of  creditors  residing  at  a  distance. 

Penal  Interest, 

It  was  held  that  the  20  per  cent,  was  only  chargeable  as 
against  a  solvent  assignee,  under  the  4th  sect,  of  49  Geo.  3, 
c.  121  (po). 

Investment  of  76.  (1.)  Whenever  the  cash  balance  standing  to  the 
credit  of  the  Bankruptcy  Estates  Account  is  in  excess  of 
the  amount  which  in  the  opinion  of  the  Board  of  Trade 
is  required  for  the  time  being  to  answer  demands  in 
respect  of  bankrupts*  estates,  the  Board  of  Trade  shall 
notify  the  same  to  the  Treasury,  and  shall  pay  over  the 
same  or  any  part  thereof  as  the  Treasury  may  require  to 
the  Treasury,  to  such  accoimt  as  the  Treasury  may 
direct,  and  the  Treasury  may  invest  the  said  sums  or  any 
part  thereof  in  Government  securities  to  be  placed  to  the 
credit  of  the  said  account. 

(2.)  Whenever  any  part  of  the  money  so  invested  is, 
in  the  opinion  of  the  Board  of  Trade,  required  to  answer 
any  demands  in  respect  of  bankrupts'  estates,  the  Board  of 
Trade  shall  notify  to  the  Treasury  the  amount  so  required, 
and  the  Treasury  shall  thereupon  repay  to  the  Board  of 
Trade  such  sum  as  may  be  required  to  the  credit  of  the 

(oo)  Ex  parte  GoUlsmith,  L.  J.  £20  is  upon  the  gross  sum  or  during 
2  Ch.  160 ;  WackerbarOt  v.  Powell^  the  whole  period,  Ex  parte  Lmcc, 
L.  J.  5  Ch.  9  ;  and  as  to  whether  the       1  Dea.  k  Ch.  137. 


surplus  funds. 
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Bankruptcy  Estates  Account,  and  for  that  purpose  may  §§  76, 
direct  the  sale  of  such  part  of  the  said  securities  as  may  ' '»  '^' 
be  necessary. 

(8.)  The  dividends  on  the  investments  under  this 
section  shall  be  paid  to  such  account  as  the  Treasury 
may  direct,  and  regard  shall  be  had  to  the  amount  thus 
derived  in  fixing  the  fees  payable  in  respect  of  bankruptcy 
proceedings. 

77.  The  Treasury  may  from  time  to  time  issue  to  the  Certoin 
Board  of  Trade  in  aid  of  the  votes  of  Parliament,  out  of  fe^  to  be 
the  receipts  arising  from  fees,  fee  stamps,  and  dividends  Jf  o™n^it*ure. 
on  investments  under  this  Act,  any  sums  which  may  be 
necessary  to  meet  the  charges  estimated  by  the  Board 

of  Trade  in  respect  of  salaries  and  expenses  under  this 

Act. 

These  proviaions  as  to  the  investment  of  the  surplus  funds 
are  entirely  new. 

78.  (1.)  Every  trustee  shall,  at  any  such  times  as  may  Audit  of 
be  prescribed,  but  not  less  than  twice  in  each  year  during  accounta. 
his  tentire  of  office,  send  to  the  Board  of  Trade,  or  as  Bankruptcy 

*  _x     1  Dan 

they  direct,  an  account  of  his  receipts  and  payments  as  as.  20,  65,'  68. 
such  trustee. 

(2.)  The  account  shall  be  in  a  prescribed  form,  shall 
be  made  in  duplicate,  and  shall  be  verified  by  a  statutory 
declaration  in  the  prescribed  form. 

(8.)  The  Board  of  Trade  shall  cause  the  accounts  so 
sent  to  be  audited,  and  for  the  purposes  of  the  audit  the 
trustee  shall  furnish  the  Board  with  such  vouchers  and 
information  as  the  Board  may  require,  and  the  Board 
may  at  any  time  require  the  production  of  and  inspect  any 
books  or  accounts  kept  by  the  trustee. 

(4.)  When  any  such  account  has  been  audited  one  copy 
thereof  shall  be  filed  and  kept  by  the  Board,  and  the  other 
copy  shall  be  filed  with  the  Court,  and  each  copy  shall  be 
open  to  the  inspection  of  any  creditor,  or  of  the  bank- 
rupt, or  of  any  person  interested. 
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M78, 
79,  80. 


Audit. 

Under  Sect.  20  of  the  1869  Act  the  trustee's  accounts  were 
required  to  be  audited  once,  at  least,  every  three  months  by 
the  Committee  of  Inspection ;  he  was  also,  under  Sect  55  of 
the  same  Act,  required  to  forward  a  certified  statement  of 
accounts  so  audited  to  the  Comptroller,  and  the  Comptroller 
could  require  trustee  to  answer  inquiries  and  also  examine  the 
trustee. 

See  Sect.  91  as  to  control  of  Board  of  Trade  in  respect  of 
trustee's  conduct. 

See  Sect.  81  as  to  the  annual  statement  to  be  submitted 
by  trusteea 

See  Sect  130  as  to  the  annual  account  of  receipts,  &c., 
to  be  made  by  the  Treasury  and  laid  before  Parliament 

Thetnwteeto       79.    The    trustee    shall,   whenever  required  by  any 

creditors!    ^    Creditor  so  to  do,  and  on  payment  by  such  creditor  of 

the  prescribed  fee,  furnish  and  transmit  to  such  creditor 

by  post  a  list  of  the  creditors,  showing  in  such  list  the 

amount  of  the  debt  due  to  each  of  such  creditors. 


List  to  be 
corrected  by 
statenent. 


Books  to  be 
kept  by 
trustee. 

Baxikmi)tcy 
Act»  1869, 
B.  2*2. 


List  of  Creditors. 

This  is  entirely  new.  It  is  presumed  the  list  must  be  one 
corrected  from  the  list  of  creditors  contained  in  the  debtor''s 
statement  of  affairs  by  such  proofii  as  have  been  made.  Under 
Sect  16  a  creditor  is  entitled,  either  personally  or  by  agent,  to 
inspect  the  statement  of  affairs  and  to  make  copies  thereof  or 
extracts  therefrom. 

80.  The  trustee  shall  keep,  in  manner  prescribed, 
proper  books,  in  which  he  shall  from  time  to  time  cause 
to  be  made  entries  or  minutes  of  proceedings  at  meetings, 
and  of  such  other  matters  as  may  be  prescribed,  and  any 
creditor  of  the  bankrupt  may,  subject  to  the  control  of  the 
Court,  personally  or  by  his  agent  inspect  any  such  books. 

Books  to  be  Kept. 

See  General  Rules  as  tr)  the  books  to  be  kept  by  the 
trustee. 
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81.  (1.)  Every  trustee  in  a  bankruptcy  shall  from  time    §§  81,  82. 
to  time,  as  may  be  prescribed,  and  not  less  than  once  in  Annual  state- 
every  year  during  the  continuance  of  the  bankruptcy,  ^m^^™" 
transmit  to  the  Board  of  Trade  a  statement  showing  the  Bankraptcy 

Aft    1  AftO 

proceedings  in  the   bankruptcy   up  to  the  date  of  the  ss.  56,  57.' 
statement,   containing  the    prescribed    particulars,   and 
made  out  in  the  prescribed  form. 

(2.)  The  Board  of  Trade  shall  cause  the  statements 
so  transmitted  to  be  examined,  and  shall  call  the  trustee 
to  account  for  any  misfeasance,  neglect,  or  omission  which 
may  appear  on  the  said  statements  or  in  his  accounts  or 
otherwise,  and  may  require  the  trustee  to  make  good  any 
loss  which  the  estate  of  the  bankrupt  may  have  sustained 
by  the  misfeasance,  neglect,  or  omission. 

Annual  Statement 

This  annual  statement  wajs  under  the  1869  Act,  Sect  56, 
required  to  be  sent  to  the  Comptroller,  and  failure  to  do  so 
was  punishable  as  a  contempt  of  Court. 

Mere  neglect  to  account  after  resignation,  is  not  in  itself  a 
default  justifying  committal  of  trustee  (ooo). 

Release  of  Trustee. 

82.  (1.)  When  the  trustee  has  realised  all  the  property  Release  of 
of  the  bankrupt,  or  so  much  thereof  as  can,  in  his  opinion,  *'^***®®' 

Bankruptcy 

be  realised  without  needlessly  protracting  the  trustee-  Act,  1869, 
ship,  and  distributed  a  final  dividend,  if  any,  or  has  "*  ' 
ceased  to  act  by  reason  of  a  composition  having  been 
approved,  or  has  resigned,  or  has  been  removed  from  his 
office,  the  Board  of  Trade  shall,  on  his  application,  cause 
a  report  on  his  accounts  to  be  prepared,  and,  on  his 
complying  with  all  the  requirements  of  the  Board,  shall 
take  into  consideration  the  report,  and  any  objection 
which  may  be  urged  by  any  creditor  or  person  interested 
against  the  release  of  the  trustee,  and  shall  either  grant 
or  withhold  the  release  accordingly,  subject  nevertheless 
to  an  appeal  to  the  High  Court. 

{ooo)  Re  Pookes  or  re  Royle,  7  Q.  B.  D.  9  ;  50  L.  J.  Q.  B.  656. 
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§  82.  (2.)  Where  the  release  of  a  trustee   is  withheld  the 

Court  may,  on  the  application  of  any  creditor  or  person 
interested,  make  such  order  as  it  thinks  just,  charging 
the  trustee  with  the  consequences  of  any  act  or  default  he 
may  have  done  or  made  conti*ary  to  his  duty. 

(3.)  An  order  of  the  Board  releasing  the  trustee  shall 
discharge  him  from  all  liability  in  respect  of  any  act  done 
or  default  made  by  him  in  the  administration  of  the  affidrs 
of  the  bankrupt,  or  otherwise  in  relation  to  his  conduct  as 
trustee,  but  any  such  order  may  be  revoked  on  proof  that 
it  was  obtained  by  fraud  or  by  suppression  or  conceal- 
ment of  any  material  fact. 

(4.)  Where  the  trustee  has  not  previously  resigned  or 
been  removed,  his  release  shall  operate  as  a  removal  of 
him  from  his  office,  and  thereupon  the  official  receiver 
shall  be  trustee. 

Asto  releaae  of      Under  Sect.  51  of  the  1869  Act  the  trustee  could  only  apply 
trufltoe.  f-Qj.  jjjg  release  when  the  bankruptcy  was  closed,  and  the  creditors 

were  the  persons  to  be  consulted  prior  to  his  application  for 
such  release  to  the  Court ;  and  they  had  the  right  to  express 
their  opinion  as  to  his  conduct,  and  to  appear  before  the  Court 
to  oppose  his  release.  The  Court  could  also  grant  or  withhold 
such  release  or  suspend  the  same,  and  also  charge  him  with  the 
consequences  of  his  acts  and  defaults  as  trustee. 

The  circumstances  under  which  he  may  now  apply  for  his 
release  are  as  follows  : — 
When  release        (1.)  When  the  property  (or  so    much   as    can    be  realized 
may  be  asked.  without  needless  delay),  has  been  realized  and  final 

dividend  (if  any)  paid  (/>). 
(2.)  When  composition  approved  (».«.,  under  Sect.  23,  inas- 
much as,  under  Sect.  18,  it  is  presumed  there  will  be 
no  trustee,  except  for  the  purpose  of  carrying  out  the 
scheme  when  this  section,  by  the  express  provision 
of  Sub-8.  12  of  Sect.  18,  becomes  applicable). 
(3.)  When  the  trustee  resigns  (the  word  here  is  not  vacate), 

( ;))  Where  the  estate  is  bwallowed       prospect  of  a  divideod,   he  may  it 
up  by  the  expenses,  and  there  is  no      seems  apply. 
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and  see  Sect.  85  as  to  vacating  upon  a  receiving  order  |§  82,  83. 
being  made  against  him. 
(4.)  When  he  is  removed  from  office  (see  Sect.  86,  Sub-s.  1, 
which  enables  the  creditors,  at  their  option,  to  remove 
a  trustee,   apart    from    conduct  or  complaint,   and 
•    Sub-s.  2,  which  enables  the  Board  of  Trade  to  remove 
a  trustee  for  misconduct,  &c.). 
The  power  given  to  the  Board  seems  to  be  either  to  "  grant "  Aa  to  suspend- 
or  "  withhold  "  the  release.  Nothing  is  said  in  this  section  as  to  ^^^  ^  ^^^' 
either  the  Board  of  Trade  or  the  Court  itself  "  suspending  "  the 
release  subject  to  the  performance  of  a  charging  order,  as  was 
the  case  under  Sect.  51  of  the  1869  Act ;  but,  probably,  upon 
the  principle  of  the  major  including   the   minor,   the  Court 
itself,  when  appealed  to  as  to  the  withholding  of  the  order,  may 
order  the  suspennon  of  such  release  subject  to  the  charging 
order  being  complied  with  by  the  trustee. 

As  to  the  mode  in  which  the  creditors  are  to  be  affected  with 
notice  of  the  trustee's  intention  to  apply  to  the  Board,  see 
General  Rides. 

Effect  of  Rehouse, 

In  substance  Sub-s.  2  is  a  re-enactment  of  Sect.  63  of  the 
1869  Act,  mutatis  mutandis.  Where  imder  the  1869  Act  the 
trustee  under  a  liquidation  was  released,  it  was  held  that  the 
release  barred  the  right  of  a  landlord,  creditor  in  respect  of 
unpaid  rent,  and  that  only  in  the  case  of  fraud,  as  where  the 
money  came  to  his  hands,  could  the  Court  interfere  ((/). 

There  is  now  no  provision  made  for  the  closing  of  a  bank- 
ruptcy other  than  is  to  be  found  in  this  section  {qq). 

See  Sect.  28  as  to  bankrupt's  discharge. 

Official  Name, 
83.  The  trustee  may  sue  and  be  sued  by  the  official  Official  name 
name  of  **  the  trustee  of  the  property  of  «    ,       * 

*      '^       "  Bankruptcy 

a  bankrupt,"  inserting  the  name  of  the  bankrupt,  and  Act,  1869, 

fl.  83 

.  by  that  name  may  in  any  part  of  the  British  dominions 
or  elsewhere   hold  property  of  every  description,  make 

{g)  Ex  parte  Carter  re  Ware,   8  damages  against  receiver,  Ex  parte 

Ch.   D.  731  ;   39  L.    T.   185.      See  Hall  re  Wood,  49  L.  T.  276. 

also  Ex  parte  Witt  re  Armstrong,  (qq)  See  as  to  death  of  intestate 

40  L  T.  886  ;  and  Ex  parte  Soci^U  undischarged   bankrupt,    Ee  Smith- 

CockriU,  3  Ch.  D.  116  :  and  sec  as  to  Green  ▼.  Smith,  49  L.  T.  297. 
delay   in    enforcing  undertaking   in 
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H  83,  84.  contracts,  Bue  and  be  sued,  enter  into  any  engagements 
binding  on  himself  and  his  successors  in  office,  and  do  all 
other  acts  necessary  or  expedient  to  be  done  in  the 
execution  of  his  office. 

Official  Name. 

See  Supreme  Court  Rules,  1883,  also  notes  to  Sect.  57,  as  to 
actions  by  and  against  trustees. 

See  Sect.  54  as  to  vesting  and  transfer  of  property,  and  as 
to  his  certificate  being  evidence. 

As  to  sequestration  of  ecclesiastical  benefice,  see  Sect.  52. 

Where  a  trustee  refuses  to  proceed  with  an  action  brought 
by  debtor  before  the  bankruptcy,  it  may  be  stayed  by  order  in 
Chambers  {qqq). 

Appointment  and  Removal. 

84.  (1.)  The  creditors  may,  if  they  think  fit,  appoint 
more  persons  than  one  to  the  office  of  trustee,  and  when 
more  persons  than  one  are  appointed  they  shall  declare 
whether  any  act  required  or  authorised  to  be  done  by  the 
trustee  is  to  be  done  by  aU  or  any  one  or  more  of  such 
persons,  but  all  such  persons  are  in  this  Act  included 
under  the  term  ''  trustee,"  and  shall  be  joint-tenants  of 
the  property  of  the  bankrupt. 

(2.)  The  creditors  may  also  appoint  persons  to  act  as 
trustees  in  succession  in  the  event  of  one  or  more  of  the 
persons  first  named  declining  to  accept  the  office  of 
trustee,  or  failing  to  give  security,  or  not  being  approved 
of  by  the  Board  of  Trade. 

There  was  a  similar  enactment  in  the  1869  Act. 

As  to  the  liabilities  of  joint  assignees  or  trustees,  see  notes 
to  Sect.  57. 

Trustees  are  jointly  liable  for  the  due  payment  of  all 
dividends,  although,  as  a  fact,  only  one  trustee  may  have 
acted  (r). 

And  as  to  contribution  between  co-trustees  for  loss,  see  {rr), 

{qqq)  Warder    ▼.    Sauttdera,    10  4  Esp.  220. 

Q.  B.  D.  114.  {rr)  Lingard  v.  Bromley,  1  Vea. 

(r)  Ex  parte  Winnall^  3  D.  &  G.  &  B.  114. 
22 ;  and  see  also  Williams  ▼.  WaUby^ 


Power  to 
appoint  joint 
or  sucoeasiye 
trustees. 

Bankmptcy 
Act,  1869, 
s.  83. 


As  to  liability 
of  joint 
trustees. 
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Where  the  resolution  does  not  specify  a  particular  act  to  be       M  84, 
done  by  some  individual  trustee,  it  is  presumed  that  the  acts      86,  86. 
of  a  trustee  will  be  deemed  the   lawful  acts  of  himself  and 
co-trustee,  but  the  rule  as  to  the  liability  of  a  trustee  for  the 
acts  of  his  co-trustee  will  then  be  applicable  (*). 

86.  If  a  receiving  order  is  made  against  a  trustee  he  Office  of 

shall  thereby  vacate  his  office  of  trustee.  by  insolvency. 

The  office,  it  will  be  seen,  is  vacated  upon  the  making  of  a  Bankruptcy 
receiving  order,  and  whether  the  trustee  become  bankrupt  or  ^^  *^g       ' 
not  (m). 

86.  (1.)  The  creditors  may,  by  ordinary  resolution,  at  Removal  of 
a  meeting   specially   called   for  that  purpose,  of  which  ^^^  ^ 
seven  days  notice  has  been  given,  remove  a  trustee  ap-  Act.  1869, 
pointed  by  them,  and  may  at  the  same  or  any  subsequent 
meeting  appoint  another  person  to  fill  the  vacancy   as 
hereinafter  provided  in  case  of  a  vacancy  in  the  office  of 
trustee. 

(2.)  If  the  Board  of  Trade  are  of  opinion  that  a  trustee 
appointed  by  the  creditors  is  guilty  of  misconduct,  or  fails 
to  perform  his  duties  under  this  Act,  the  Board  may  re- 
move him  from  his  office,  but  if  the  creditors,  by  ordinary 
resolution,  disapprove  of  his  removal,  he  or  they  may 
appeal  against  it  to  the  High  Court. 

Memoval  of  Trustee, 

The  creditors  may  by  ordinary  resolution  (majority  in  value)  By  Board  of 
at  a  meeting  specially  called  for  that  purpose,  remove   the  ^(^  ^Z 
trustee. 

Under  the  1869  Act  the  Court,  as  well  as  the  creditors  (by 
special  resolution  only,  t.6.,  majority  in  number  and  three-fourths 
in  value,)  had  power  to  remove  a  trustee. 

No  such  power  has  been  expressly  given  to  the  Court  under 
this  section,  but  probably  the  Court,  under  its  general  jurisdic- 
tion, may  exercise  its  power  where  the  grounds  are  sufficient  to 
warrant  it. 

(s)  And  see  Primrote  v.  Braml-ey,  695. 
1   Atk.    88  ;    Lingard  v.  Bromley,  (m)  See  Re  Barker't  Trust,  1   Ch. 

tupra;  Smith  v.  Jam>eton,    1   Bap.  D.  43  ;  and  Adam^aTrtut,  12  Qh.  D. 

N.  P.  C.  114  ;  Can  v.  Reed,  3  Atk.  634. 
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§§  86,  It  may  be  intended  however  (Sub-s.  2)  to  vest  the  right  of 

87,  88.  removal  of  the  trustee  for  misconduct,  <fec.,  in  the  Board  of 
Trade  in  substitution  for  the  Court,  with  an  ultimate  appeal  to 
the  Court,  and  in  lieu  of  the  power  the  Court  had  under  the  Act 
of  1869.  In  that  case  the  creditors  themselves  may  appeal 
against  the  act  of  the  Board  of  Trade. 

Proceedings  in      87.  (1.)  If  a  vacancv  occurs  in  the  office  of  a  trustee 

case  of  vacancy 

in  office  of        the  creditors  in  general  meeting  may  appoint  a  person  to 

■  fill  the  vacancy,  and  thereupon  the  same  proceedings  shall 

Act,  1869,       be  taken  as  in  the  case  of  a  first  appointment. 

'  (2.)  The  official  receiver  shall,  on  the  requisition  of 

any  creditor,  summon  a  meeting  for  the  purpose  of  filling 

any  such  vacancy. 

(3.)  If  the  creditors  do  not  within  three  weeks  after  the 

occurrence  of  a  vacancy  appoint  a  person  to  fill  the  vacancy, 

the  official  receiver  shall  report  the  matter  to  the  Board  of 

Trade,  and  the  Board  may  appoint  a  trustee  ;  but  in  such 

case  the  creditors  or  committee  of  inspection  shall  have 

the  same  power  of  appointing  a  trustee  as  in  the  case  of  a 

first  appointment. 

(4.)  During  any  vacancy  in  the  office  of  trustee  the 

official  receiver  shall  act  as  trustee. 

As  to  necessary      This  section  does  not  say  by  what  majority  the  resolution  is 
majority.  ^  ^  carried,  but  probably,  from  the  language  of  the  section, 

is  meant  the  same  resolution  as  is  required  in  a  first  appoint- 
ment under  Sect.  21,  i.e.,  an  "ordinary  resolution,"  that  is  to 
say,  a  majority  in  value  of  creditors  who  have  proved  and  who 
are  voting. 

See  as  to  convening  general  meetings,  Sched.  1,  Rule-  6. 
A  retiring  assignee  must  allow  his  name  to  be  used  in  any 
proceeding  already  begun  (sss). 

Voting  powers  of  Trustee, 
Limiution  of        88.  The  vote  of  the  trustee,  or  of  his  partner,  clerk, 
of  tras^*"  solicitor,   or   solicitor's  clerk,   either  as  creditor  or  as 
proxy  for  a  creditor,  shall  not  be  reckoned  in  the  majority 
required  for  passing  any  resolution  affecting  the  remunera- 
tion or  conduct  of  the  trustee. 

(«S9)  Be  JtoberUf  Buck,  465. 
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This  section  is  new.  §§  88,  89. 

There  is  nothing,  it  seems,  to  prevent  a  person  voting  as  a 
proxy  in  favour  of  his  own  appointment ;  and  also  in  regard  to 
the  administration  of  the  estate  generally,  for  the  word  used 
here  restrictively,  is  "conduct,"  and  strictly  relates  to  the 
trustee's  personal  conduct. 

See,  as  to  voting  by  proxies,  Sched.  1,  Rules  15,  18. 

Control  over  Trustee. 

89.  (1.)  Subject  to   the   provisions   of  this   Act   the  DiBcretionaiy 
trustee  shall,  in  the  administration  of  the  property  of  the  trustee  and 
bankrupt   and  in  the   distribution  thereof  amongst  his  ^^^} 
creditors,  have  regard  to  any  directions  that  may  be  given  Bankruptcy 
by  resolution  of  the  creditors  at  any  general  meeting,  or  f  ^q^^^^' 
by  the  committee  of  inspection,  and  any  directions  so 
given  by  the  creditors  at  any  general  meeting  shall  in 
case  of  a  conflict  be  deemed  to  override  any  directions 
given  by  the  committee  of  inspection. 

(2.)  The  trustee  may  from  time  to  time  summon  general 
meetings  of  the  creditors  for  the  purpose  of  ascertaining 
their  wishes,  and  it  shall  be  his  duty  to  summon  meetings 
at  such  times  as  the  creditors,  by  resolution,  either  at  the 
meeting  appointing  the  trustee  or  otherwise  may  direct, 
or  whenever  requested  in  writing  to  do  so  by  one-fourth 
in  value  of  the  creditors. 

(3.)  The  trustee  may  apply  to  the  Court  in  manner 
prescribed  for  directions  in  relation  to  any  particular 
matter  arising  under  the  bankruptcy. 

(4.)  Subject  to  the  provisions  of  this  Act  the  trustee 
shall  use  his  own  discretion  in  the  management  of  the 
estate  and  its  distribution  among  the  creditors. 

Control  over  Trustee, 

This  section  must  be  read  in  conjunction  with  Sects.  56  and 
57,  as  to  such  acts  as  the  trustee  may  perform,  both  with  and 
without  the  permission  of  the  Committee  of  Inspection.  Refer- 
ence must  likewise  be  made  to  the  sanctions  and  directions 
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Resolutions' 
must  not  be 
ultra  vires. 


Directions. 


89,  90-  contained  in  other  sections  of  the  Act,  as,  for  instance,  "  dis- 
claimer  "  under  Sect.  55,  and  "  dividend  "  under  Sects.  68,  69, 
60,  61,  62  and  63,  and  chiefly  Sect.  62  as  to  the  permissiou  of 
the  committee  to  declare  a  final  dividend.  Also  Sect.  64  as  to 
the  permission  of  the  committee  to  appoint  the  bankrupt  to 
manage  the  property  or  carry  on  the  business.  Also  to  Sect. 
50,  which  places  the  trustee  in  the  position  of  a  receiver  of  the 
High  Court. 

The  resolutions  of  the  creditors  must  be  consistent  with  and 
not  contrary  to  the  provisions  of  the  Act  itself,  otherwise  they 
will  be  deemed  ultra  vires^  and  the  Court  will  intervene,  but  if 
the  resolution  is  within  the  authority  of  the  creditors,  although 
in  the  opinion  of  the  Court  an  erroneous  exercise  of  such 
authority,  the  Court  cannot  intervene  (t).  And  it  has  also  been 
recently  held  that,  imder  Sects.  14  and  20  of  the  1869  Act, 
the  Court  could  order  the  trustee  to  disregard  directions  given 
him  by  resolutions  not  bond  fide  passed  in  the  interest  of 
creditors  {u). 

As  to  applications  to  the  Court  for  directions,  it  has  been 
held  that  they  are  in  substitution  of  actions  at  law  and  that 
if  unsuccessful  the  trustee  will,  in  the  absence  of  special  cir- 
cumstances, be  ordered  to  pay  the  costs,  and  that  if  the  estate 
be  insufficient  for  the  purpose,  the  trustee  will  be  ordered  to 
pay  them  personally  (a?). 

See  Sect.  22,  Sub-s.  9,  as  to  the  sanction  of  the  Board  of 
Trade  when  there  is  no  committee. 


Appeal  to 
Court  against 
trustee. 

Bankruptcy 
Act,  1869, 
8.  20. 


90.  If  the  bankrupt  or  any  of  the  creditors,  or  any  other 
person,  is  aggrieved  by  any  act  or  decision  of  the  trustee, 
he  may  apply  to  the  Court,  and  the  Court  may  confirm, 
reverse,  or  modify  the  act  or  decision  complained  of,  and 
make  such  order  in  the  premises  as  it  thinks  just. 

Appeal  to  Court, 

As  to  appeals  generally,  see  Sect.  104. 

As  to  the  general  power  and  jurisdiction  of  the  Bankruptcy 
Courts,  see  Sect  102,  and  notes. 


(t)  Ex  parte  Emmanuel  re  BaUy, 
17  Ch.  D.  36  ;  60  L.  J.  Oh.  805  ;  44 
L.  T.  832. 

(u)  Ex  parte  Cocks  re  Poole^  21 


Ch.  D.  897. 

(x)  Ex  parte  A-ngerttein  re  Anger' 
stein,  9  Ch.  479  ;  48  L.  J.  Bank. 
131. 
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Person  Aggrieved. 


91. 


persons. 


"Bankrupt,"  "creditor,"  or  "any  other  person,"  are  included  Who  are 
within  the  scope  of  the  section.  aggrieved 

Where  a  trustee  has  been  guilty  of  a  misfeasance,  either  the 
bankrupt  or  any  of  the  creditors  it  waa  held,  under  similar 
words,  were  entitled  to  make  an  application  of  his  own  to  the 
Court,  and  if  dissatisfied  with  the  order  made,  to  appeal,  but 
the  refusal  of  the  Court  to  act  upon  the  report  of  the  Comp- 
troller in  bankruptcy  was  held  not  to  afford  to  such  person  the 
right  to  apply  (y).  So  also  it  was  held  that  a  bill  of  sale 
holder  was  entitled  to  appeal  from  the  adjudication  founded 
upon  an  act  of  bankruptcy  alleged  to  have  been  committed  by 
the  execution  of  the  bill  of  sale  (z).  The  words  "person  aggrieved  " 
do  not  really  mean  a  person  disappointed  of  a  benefit  which  he 
might  have  received  if  some  other  order  had  been  made  by  the 
Court;  but  he  must  be  a  person  who  has  suffered  a  real 
grievance  and  against  whom  a  decision  has  been  pronounced 
which  has  wrongfully  deprived  him  of  something,  or  wrongfully 
refiised  him  something,  or  wrongfully  affected  his  title  to  some- 
thing (a).  The  Court  can  order  the  trustee,  as  its  oflicer,  to 
deliver  up  a  chattel  in  his  possession  which  the  debtor  has 
wrongfiiUy  detained  against  its  rightful  owner,  and  after  judg- 
ment in  an  action  of  detinue  (6).  Where  it  is  desired  to 
enforce  against  a  receiver  an  undertaking  to  pay  damages 
there  should  be  no  unreasonable  delay  {hh). 

By  Rule  25,  Sched.  2,  a  creditor,  if  dissatisfied  with  the 
decision  of  a  trustee  as  to  his  proof,  is  also  entitled  to  apply  to 
the  Court  to  reverse  or  vary  the  decision,  and  under  Rule  26, 
the  Court  can  expunge  or  reduce  a  proof  if  the  trustee  declines 
to  interfere. 

As  to  appeals  from  the  Board  of  Trade  to  the  High  Court, 
see  Sect.  139. 


{y)  Ex  parte  Sidebotkam,  14  Ch.  D. 
458. 

(z)  Ex  parU  EUU,  2  Ob.  D. 
797. 

(a)  See  Judgment  of  James,  L.J., 
in  Ex  parte  tSidebotham,  mipra.  See 
as  to  receivers,  Ex  parte  Brovme  re 
Maliby,  16  Ch.  D.  497. 

(6)  Ex  parte  Drake  re  Ware^  5 
Ch.  D.   866 ;  46  L.  J.  Bank.  105  ; 


S6  L.  T.  677  ;  and  see  also  Ex  parte 
James  re  Condon,  L.  B.  9  Ch.  609 ; 
43  L.  J.  Bank.  107. 

{bb)  Ex  parU  HaU  re  Wood,  49 
L.  T.  275.  Ab  to  the  right  of  an 
uncertificated  bankrupt  to  an  account, 
see  Tarl^ton  ▼.  Hornby y  1  Y.  &  C. 
172  ;  and  Ex  parte  Carew,  L.  R. 
10  Ch.  308. 
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i  91'  91.  (1.)  The  Board  of  Trade  shall  take  cognizance 

Control  of        the  conduct  of  trustees,  and  in  the  event  of  any  trustee 

over  trustees.    ^^^  faithfully  performing  his  duties,  and  duly  observing 

Bankruptcy      ^^  ^®  requirements  imposed  on  him  by  statute,  rules,  or 

k?^'k^^^*^\  otherwise,  with  respect  to  the  performance  of  his  duties, 

or  in  the  event  of  any  complaint  being  made  to  the  Board 

by  any  creditor  in  regard  thereto,  the  Board  shall  inquire 

into  the  matter  and  take  such  action  thereon  as  may  be 

deemed  expedient. 

(2.)  The  Board  may  at  any  time  require  any  trustee  to 
answer  any  inquiry  made  by  them  in  relation  to  any 
bankruptcy  in  which  the  trustee  is  engaged,  and  may,  if 
the  Board  think  fit,  apply  to  the  Court  to  examine  on 
oath  the  trustee  or  any  other  person  concerning  the 
bankruptcy. 

(8.)  The  Board  may  also  direct  a  local  investigation 
to  be  made  of  the  books  and  vouchers  of  the  trustee. 

The  control  which  the  Board  of  Trade  by  virtue  of  many  of 
the  sections  of  this  Act  now  exercises  over  trustees  and  official 
receivers,  is  a  new  and  important  feature  in  this  Act 

Examine  the  Trustee. 

The  Comptroller  formerly  could  make  inquiries  and  direct  the 
trustee's  examination,  and  have  his  books  and  vouchers  examined. 
This  power  now  belongs  to,  and  will  be  exercised  by,  the  Board 
of  Trade. 

It  would  seem,  therefore,  that  where  the  complaint  of  the 
party  is,  in  respect  of  disputed  rights  and  liabilities,  his  appli- 
cation should  be  to  the  Court,  but  where  his  complaint  is  in 
respect  of  conduct  merely,  or  of  any  matters  expressly  within 
the  control  of  the  Board,  then  to  the  Board  of  Trade.  But 
this  distinction  should  be  kept  in  mind,  that  the  official  receiver 
is  the  officer  of  the  Board  of  Trade,  and  acting  under  the 
general  authority  and  direction  of  the  Board  of  Trade,  as  well 
as  the  officer  of  the  Court  to  which  he  is  attached  (see  Sect,  66), 
and  having  the  same  powers  as  a  receiver  of  the  High  Court 
(see  Sect.  70) ;  but  the  trustee  is  the  nominee  of  the  creditors, 
subject  to  the  special  control  given  to  the  Board  of  Trade  by 
this  Act,  and  is  only  in  relation  to  and  for  the  purpose  of 
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acquiring  or  retaining  possession  of  the  property  of  the  bank-  II  91, 
rapt  in  the  same  position  as  if  he  were  a  receiver  appointed  by  92»  93. 
the  High  Court.     As  to  the  liability  of  trustees  (bbb). 

As  to  the  appointment  and  approval  of  trustee  by  Board  of 
Trade,  see  Sect.  21. 

And  as  to  appeal  from  the  Board  of  Trade  to  the  High  Court, 
see  Sect.  139. 

PART    VI. 

Constitution,  Procedure,  and  Powers  of  Court. 

Jurisdiction. 

92.  (1.)  The  Courts  having  jurisdiction  in  bankruptcy  Juriadiction  to 
shall  be  the  High  Court  and  the  County  Courts.  ^y  ^gh  court 

(2.)  But  the  Lord  Chancellor  may  from  time  to  time,  ^"^^^^^ 
by  order  under  his  hand,  exclude  any  County  Court  from  Bankruptcy 
having  jurisdiction  in  bankruptcy,  and  for  the  purposes '^*^»'^^^^» 
of  bankruptcy  jurisdiction  may  attach  its  district  or  any 
part  thereof  to  the  High  Court,  or  to  any  other  County  Court 
or  courts,  and  may  from  time  to  time  revoke  or  vary  any 
order  so  made.      The   Lord    Chancellor  may,   in  like 
manner  and  subject  to  the  like  conditions,  detach  the 
district  of  any  County  Court  or  any  part  thereof  from  the 
district  and  jurisdiction  of  the  High  Court. 

(3.)  The  term  "  district,"  when  used  in  this  Act  with 
reference  to  a  County  Court,  means  the  district  of  the 
Court  for  the  purposes  of  bankruptcy  jurisdiction. 

(4.)  A  County  Court  which,  at  the  commencement  of 
this  Act,  is  excluded  from  having  bankruptcy  jurisdiction, 
shall  continue  to  be  so  excluded  until  the  Lord  Chancellor 
otherwise  orders. 

(5.)  Periodical  sittings  for  the  transaction  of  bank- 
ruptcy business  by  County  Courts  having  jurisdiction  in 
bankruptcy  shall  be  holden  at  such  times  and  at  such 
intervals  as  the  Lord  Chancellor  shall  prescribe  for  each 
such  Court. 

93.  (1.)  From   and  after  the  commencement  of  this  Consolidation 

of  London 
(bbb)  Levy  v.  Aifmert,  38  L.  T.  725  ;  L.  R.  3  App.  Cai.  842. 

s  s  2 
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§§  93,  94.    Act  the  London  Bankruptcy  Court  shall  be  united  and 
Bankruptcy      Consolidated  with  and  form  part  of  the  Supreme  Court  of 

Supreme  Court ''^^^^^^^^^»  ^^^  ^®  jurisdiction  of  the  London  Bank- 
o(  Judicature,   ruptcy  Court  shall  be  transferred  to  the  High  Court. 
Act,  1869,  (2.)  For  the  purposes  of  this  union,  consolidation,  and 

"•  ^^'  transfer,  and  of  all  matters  incidental  thereto  and  con- 

sequential thereon,  the  Supreme  Court  of  Judicature  Act, 
1873,  as  amended  by  subsequent  Acts,  shall,  subject  to 
the  provisions  of  this  Act,  have  effect  as  if  the  union, 
consolidation,  and  transfer  had  been  efifected  by  that  Act, 
except  that  all  expressions  referring  to  the  time   ap- 
pointed for  the  commencement  of  that  Act  shall  be  con- 
strued as  referring  to  the  commencement  of  this  Act,  and, 
subject  as  aforesaid,  this  Act  and  the  said  above-men- 
tioned Acts  shall  be  read  and  construed  together. 
Tmiuactionof      94.  (1.)  Subject  to  general  rules,  and  to   orders  of 
b^inere  1^      transfer  made  under  the  authority  of  the  Supreme  Court 
S1h*VS^  of  Judicature  Act,  1873,  and  Acts  amending  it,— 

(a.)  All  matters  pending  in  the  London  Bankruptcy 

Court  at  the  commencement  of  this  Act ;  and 
(6.)  All  matters  which   would  have   been  within  the 
exclusive  jurisdiction  of  the  London  Bankruptcy 
Court,  if  this  Act  had  not  passed  ;  and 
(c.)  All  matters  in  respect  of  which  jurisdiction  is 
given  to  the  High  Court  by  this  Act, 
shall  be  assigned  to  such  Division  of  the  High  Court  as 
the  Lord  Chancellor  may  from  time  to  time  direct. 

(2.)  All  such  matters  shall,  subject  as  aforesaid,  be 
ordinarily  transacted  and  disposed  of  by  or  under  the 
direction  of  one  of  the  Judges  of  the  High  Court,  and  the 
Lord  Chancellor  shall  from  time  to  time  assign  a  Judge 
for  that  purpose. 

(3.)  Provided  that  during  vacation,  or  during  the 
illness  of  the  Judge  so  assigned,  or  during  his  absence,  or 
for  any  other  reasonable  cause  such  matters,  or  any  part 
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thereof^  may  be  transacted  and  disposed  of  by  or  tinder       I  94. 
the  directions  of  any  Judge  of  the  High  Court  named  for 
that  purpose  by  the  Lord  Chancellor. 

(4.)  Subject  to  the  provisions  of  this  Act,  the  officers, 
clerks,  and  subordinate  persons  who  are,  at  the  com- 
mencement of  this  Act,  attached  to  the  London  Bank- 
ruptcy Court,  and  their  successors,  shall  be  officers  of  the 
Supreme  Court  of  Judicature,  and  shall  be  attached  to 
the  High  Court. 

(5.)  Subject  to  general  rules,  all  bankruptcy  matters 
shall  be  entitled,  "  In  bankruptcy.*' 

The  district  of  a  County  Court  for  bankruptcy  jurisdiction,  is 
wider  than  the  district  for  County  Court  jurisdiction  as  deter- 
mined by  the  County  Court  Acts.  The  County  Coiuia  having 
bankruptcy  jurisdiction  at  the  time  of  the  passing  of  the  Act 
wiU,  subject  to  such  further  order  as  may  be  made,  continue  to 
be  the  Courts  exercising  bankruptcy  jurisdiction. 

See  Sect.  95  as  to  district  in  which  petition  should  be 
presented. 

For  definition  of  the  London  Bankruptcy  district,  see 
Sect.  96. 

For  the  transfer  of  proceedings  from  Court  to  Court,  see 
Sect.  97. 

For  the  purposes  of  its  bankruptcy  jurisdiction  the  County 
Court,  in  addition  to  its  ordinary  powers,  has  all  the  powers 
and  jurisdiction  of  the  High  Court,  and  its  orders  may  be 
enforced  accordingly.    (Sect.  100.) 

The  Judicature  Act,  1873,  s.  3,  imited  and  consolidated  the 
then  existing  Superior  Courts,  including  the  London  Court  of 
Bankruptcy  into  one  Supreme  Court  of  Judicature,  and  Sect.  16 
transferred  the  business  of  the  Court  to  the  High  Court.  But 
by  Sects.  9  and  33  of  the  Judicature  Act  of  1875,  so  much  of 
the  Act  of  1873  as  related  to  the  Bankruptcy  Court  was 
repealed,  and  the  Court  was  left  a  separate  Court ;  and  Sect.  9 
of  the  Judicature  Act,  1875,  provided  that  the  oflice  of  Chief 
Judge  in  Bankruptcy  should  be  filled  by  a  Judge  of  the  High 
Court. 

The  effect  of  Sect.  93  of  this  Act  is  again  to  unite  and 
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I  94.       coDBolidate  the  London  Bankruptcy  Court  with  the  Supreme 
Court,  and  to  transfer  its  jurisdiction  to  the  High  Court. 

And  Sect.  100  of  this  Act,  as  we  have  seen,  also  confers  upon 
the  County  Courts  exercising  bankruptcy  jurisdiction  the  powers 
and  jurisdiction  of  the  High  Court. 

The  London  Bankruptcy  Courts  therefore,  once  again  is  con- 
stituted one  of  the  divisions  of  the  Supreme  Court,  as  if  the 
union  and  consolidation  and  transfer  had  been  effected  under 
the  Judicature  Act  of  1873  as  subsequently  amended  ;  but  the 
time  appointed  for  the  commencement  of  the  Act  for  the 
purposes  of  such  union  is  to  be  the  time  for  the  "  commence- 
ment of  the  present  Act,"  and  subject  thereto  "  this  Act  and 
the  above-mentioned  Acts  shall  be  read  and  construed  together." 

By  Sect.  17  of  the  Judicature  Act,  1873,  it  was  provided 
that  there  should  not  be  transferred  to  or  vested  in  the  High 
Court  of  Justice  any  appellate  jurisdiction  of  the  Court  of 
Appeal  in  Chancery,  or  of  the  same  Court  sitting  as  a  Court  of 
Appeal  in  Bankruptcy. 

And  by  Sect.  18,  the  Court  of  Appeal  established  by  the 
Act  was  declared  to  be  a  Superior  Court  of  Record,  and  there 
was  transferred  to  and  vested  in  such  Court  aU  the  powers  and 
jurisdiction  of  the  Courts  inter  alia,  "  All  jurisdiction  and  powers 
of  the  Lord  Chancellor  and  of  the  Court  of  Appeal  in  Chancery 
in  the  exercise  of  his  and  its  appellate  jurisdiction  and  of  the 
same  Court  as  a  Court  of  Appeal  in  Bankruptcy."  And  it  was 
held  under  the  construction  of  this  section,  that  the  Court  of 
Appeal  had  no  power  to  rehear  an  appeal  from  the  High 
Court  (c).  And  it  was  doubtful  whether  it  had  any  power  to 
rehear  a  bankruptcy  appeal  (d). 

The  rights  of  parties  with  respect  to  appeals  will  now  be 
regtdated  by  the  provisions  of  Sect.  104.  See  General  Rides ; 
and  see  R.  S.  C.  Ord.  68. 

By  the  Supreme  Court  of  Judicature  Act,  1881,  Sect  2, 
the  Master  of  the  Rolls  after  the  passing  of  that  Act  ceased 
to  be  a  Judge  of  the  High  Courts  but  by  virtue  of  his  office 
continued  to  be  a  Judge  of  the  Court  of  Appeal,  retaining 
the  same  rank,  t;^tle,  salary,  right,  pension,  patronage,  powers, 

(c)  Plovfer  T.  Lloyd,  6  Ch.  D.  297,  ereiy  Court   to  review,   rescind,  or 

C.  A.  ^^ary   its  orders.     And  a  Judge  can 

{d)  Ex  parte  Banco  de  Portugal^  Re  always  reconsider  Uis  decision  before  an 

Hooper,  H  Ch.  D.  1,  C.  A.     But  see  order  is  drawn  up,  /2e  St.  Nataire  Co.^ 

s.  104,  as  to  appeals  and  the  power  of  12  Ch.  D.,  at  p.  91,  Jessel,  M.IL 
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privileges  and   disqualifications  belonging  to  the  office,  and        §  94. 
also  all  other  duties  of  the  said  office,  except  that  of  a  Judge 
of  the  High  Court  of  Justice. 

Section  94  (subject  to  the  Judicature  Act,  1873,  and 
to  general  rules  and  orders  of  transfer  made  there- 
under), transfers  all  bankruptcy  business  pending  in  the 
London  Bankruptcy  Court,  or  otherwise,  and  all  bankruptcy 
business  in  respect  of  which  this  Act  gives  jurisdiction  to 
the  High  Court  to  such  division  of  the  High  Court  as  the 
Lord  Chancellor  may  direct,  with  power  to  assign  a  Judge 
of  the  High  Court  to  be  a  Judge  of  such  division. 

For  the  respective  Divisions  of  the  High  Court  and  the 
Judges  of  such  Divisions,  see  Judicature  Act,  1873,  Sect.  31, 
one  of  the  clauses  of  which  section  is  as  follows : — 

"  Any  Judge  of  any  of  the  said  Divisions  may  be  trans- 
ferred by  Her  Majesty,  under  her  royal  sign  manual,  from 
one  to  another  of  the  said  divisions." 

Sect.  36  of  the  Judicatiu*  Act,  1873,  is  as  follows  : — 
*'  Any  cause  or  matter  may  at  any  time  and  at  any  stage  thereof, 
and  either  with  or  without  application  from  any  of  the  parties  thereto, 
be  transferred  by  such  authority  and  in  such  manner  as  Rules  of 
Court  may  direct  from  one  division  or  Judge  of  the  High  Court  of 
Justice  to  any  other  division  or  Judge  thereof,  or  may,  by  the  like 
authority  be  retained  in  the  division  in  which  the  same  was  com- 
menced, although  such  may  not  be  the  proper  division  to  which  the 
same  cause  or  matter  ought  in  the  first  instance  to  have  been 
assigned." 

Order  49  of  the  Rules  of  the  Supreme  Court,  1883,  Rules 
1,  2,  3,  4,  prescribe  the  mode  of  transfer  (e). 

It  would  seem  to  be  the  intention  of  the  Legislature  by 
the  employment  of  the  words  "  subject  to  the  general  rules 
and  to  orders  of  transfer  made  under  the  authority  of  the 
Supreme  Court  of  Judicature  Act,  1873,  and  Acts  amending 
it,"  that  where  any  matter  before  any  one  of  the  divisions 
is  deemed  to  be  more  strictly  within  the  bankruptcy  juris- 
diction, the  Judge  may  transfer  such  matter,  and  vice  versd. 

The  12th  Sect,  of  the  Judicature  Act,  1881,  enables  any 
Judge,  in  cases  of  urgency,  who  consents  to  do  so,  to  sit  for 
another,  and  to  hear  and  dispose  of  applications  for  injunc- 
tions or  other  interlocutory  matters. 

(«)  And  aa  to  orders  for  adminlB-      solidaiion  of  causes,  &c.,  see  Or.  50, 
tration  of  assets.  Or.  49,  r.  5 ;  and      r.  8. 
Or.   50,  rr.  3,  4,  6,  11.     As  to  con- 
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§§  94,  95, 

96. 

Petition  where 
to  be  pre- 
sented. 

Bankruptcy 
Act,  1869, 
8.  59. 


Definition  of 
the  London 
Bankmptcy 
District. 

Bankruptcy 
Act,  1869, 
8.60. 


96.  (1.)  If  the  debtor  against  or  by  whom  a  bankruptcy 
petition  is  presented  has  resided  or  carried  on  business 
within  the  London  Bankruptcy  District  as  defined  by  this 
Act  for  the  greater  part  of  the  six  months  immediately 
preceding  the  presentation  of  the  petition,  or  for  a  longer 
period  during  those  six  months  than  in  the  district  of 
any  County  Court,  or  is  not  resident  in  England,  or  if 
the  petitioning  creditor  is  unable  to  ascertain  the  re- 
sidence of  the  debtor,  the  petition  shall  be  presented  to 
the  High  Court. 

(2.)  In  any  other  case  the  petition  shall  be  presented 
to  the  County  Court  for  the  district  in  which  the  debtor 
has  resided  or  carried  on  business  for  the  longest  period 
during  the  six  months  immediately  preceding  the  pre- 
sentation of  the  petition. 

(8.)  Nothing  in  this  section  shall  invalidate  a  proceed- 
ing by  reason  of  its  being  taken  in  a  wrong  Court. 

96.  The  London  Bankruptcy  District  shall,  for  the 
purposes  of  this  Act,  comprise  the  City  of  London  and  the 
liberties  thereof,  and  all  such  parts  of  the  Metropolis  and 
other  places  as  are  situated  within  the  district  of  any 
County  Court  described  as  a  Metropolitan  County  Court 
in  the  list  contained  in  the  Third  Schedule. 

Bankruptcy  District, 

As  to  the  London  Courts,  see  note  (/). 

The  petition  is  to  be  presented  to  the  High  Court,  but  all 
bankruptcy  matters  are  to  be  entitled  "  bankruptcy." 

The  section  applies  whether  the  petition  be  presented  by  a 
creditor  or  by  the  debtor. 

To  justify  presentation  within  the  London  District,  there 
must  have  been,  on  the  part  of  the  debtor, 

(1.)  Either  residence  or  the  carrying  on  of  business  within 
such  district  for  the  greater  part  of  the  six  months 
immediately  preceding ;  or, 

(/)  The  following  are  the  Courts  Marylebone,  Shoreditch,  South wark, 
referred  to  ;  tIz.,  Bloomsbury,  Bow,  Westminster,  Whitechapel,  in  their 
Brompton,     ClerkenwelJ,    Lambeth,       respective  Counties. 
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(2.)   For  a  longer  period  (although  not  the  greater  part    §§  96,  97. 
of  six  months)  during  the  six  months  immediately 
preceding  than  the  debtor  has  resided  in  the  district 
of  a  County  Court,  Le.,  longest  residence  or  trade 
during  the  six  months  preceding. 
(3.)  Non-residence   in   England.     And  see   Sect.   14    as  to 
amending  receiving   order  where  a  majority  of  the 
creditors  reside  in  Scotland  or  for  other  causes  (^). 
(4.)  Inability  to  ascertain  (from  want  of  definite  residence) 

such  residence. 
And  in  all  other  cases  the  petition  is  to  be  presented  to  the 
County  Court  for  the  district  (for  bankruptcy  purposes)  in 
which  the  debtor  has  resided  or  carried  on  business  for  the 
longest  period  (not  the  greater  part  of  six  months)  during  the 
six  months  immediately  preceding  the  presentation  of  the 
petition. 

A  man  is  said  to  reside  where  he  is  to  be  found  daily.  So  a 
debtor  may  be  properly  described  as  residing  or  carrying  on 
business  at  the  place  where  he  is  employed  as  a  clerk  during 
the  daytime  although  he  may  live  elsewhere  (/t).  And  a 
bankrupt  cannot,  by  leaving  the  district  to  avoid  service,  deprive 
the  Court  of  jurisdiction,  if  it  has  once  attached  (t).  To  present 
a  petition  in  the  wrong  Court  will  not  invalidate  it,  but  it  may  be 
transferred.  See  Sub-s.  3,  and  Sect  97.  As  to  taking  objection 
to  order  for  service  (u). 


97.  (1.)  Subject  to  the  provisions  of  this  Act,  every  Transfer  of 
Coui-t  having   original  juiisdiction  in  bankruptcy  shall  ^IJ^Ji^fto 
have  jurisdiction  throughout  England.  •  ^^^ 

(2.)  Any  proceedings  in  bankruptcy  may  at  any  time,  Act,  1869,^ 
and  at  any  stage  thereof,  and  either  with  or  without  ap-  "*  ®^' 
plication  from  any  of  the  parties  thereto,  be  transferred 
by  any  prescribed  authority  and  in  the  prescribed  manner 


(g)  As  to  what  is  residence  in 
England,  see  Ex  parte  Blain  re 
Sawert,  12  Gh.  D.  522 ;  and  as  to 
foieigner  beyond  jurisdiction,  Ex 
parU  Crispin,  L.  B.  8  Gfa.  374  ;  42 
L.  J.  Bank.  65  ;  Ex  parte  Pascal^  1 
Oh.  D.  509.  The  Conrt  has  a  dis- 
cretion whether  to  adjudge  a  debtor  a 
bankrupt,  against  whom  there  is  an 


existing  Scotch  sequestration,  and  will 
decline  where  there  are  no  assets  in 
England,  nor  new  debts,  Ex  parte 
BMnMtm,  22  Ch.  D.  816. 

(/t)  Ex  parte  BrexUl  re  Bowie,  16 
Ch.  D.  484  ;  60  L.  J.  Ch.  884. 

(t)  Ee  WiUiams,  L.  R.  8  Ch.  690  j 
42  L.  J.  Bank.  28. 

(«)  Ex  parte  Blain,  supra. 
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I  97.  from  one  Court  to  another  Court,  or  may  by  the  like 
authority  be  retained  in  the  Court  in  which  the  proceed- 
ings were  commenced,  although  it  may  not  be  the  Court 
in  which  the  proceedings  ought  to  have  been  commenced. 
(8.)  If  any  question  of  law  arises  in  any  bankruptcy 
proceeding  in  a  County  Court  which  all  the  parties  to  the 
proceeding  desire,  or  which  one  of  them  and  the  Judge  of 
the  County  Court  may  desire,  to  have  determined  in  the 
first  instance  in  the  High  Court,  the  Judge  shall  state  the 
facts,  in  the  form  of  a  special  case,  for  the  opinion  of  the 
High  Court.  The  special  case  and  the  proceedings,  or 
such  of  them  as  may  be  required,  shall  be  transmitted  to 
the  High  Court  for  the  purposes  of  the  determination. 

As  togeneral  jurisdiction  to  transfer,  see  Ss.  92, 93, 94,  and  notes. 

Sub-s.  2  is  an  extension  or  consolidation  of  the  provisions 
as  to  transfer  contained  in  Sect.  80,  sub-ss.  3,  5,  and  6  of  the 
1869  Act,  which  enabled  the  London  and  other  Bankruptcy 
Courts  in  certain  events  to  transfer  bankruptcy  proceedings, 
and  on  the  application  of  creditors,  to  transfer  from  a  local 
Court  to  the  London  Court 

Proceedings  hy  Special  Case. 

Special  case.  Under  Sect.  72  of  the  1869  Act  the  Court  had  power  to 

decide  all  questions  of  priorities  and  all  other  questions  what- 
soever, whether  of  law  or  fact  arising  in  any  case,  and  direct 
issues  to  be  tried  before  a  jury,  and  might  likewise,  under 
Sect.  71,  review  its  decisions.  And  whilst  also  there  were 
abundant  provisions  for  appeal,  there  was  no  express  provision 
giving  a  County  Court  Judge  power  to  state  a  special  case 
for  the  opinion  of  the  Court  as  in  this  Act  is  provided,  and 
the  provision  will,  no  doubt,  be  widely  used  as  a  means  of 
saving  expensive  litigation. 

The  power  of  stating  a  special  case  in  the  Common  Law 
Courts  depended  upon  3  &  4  Will.  IV.  c.  42,  s.  25  ;  and  also 
upon  Sects.  46,  47  and  179  of  the  Common  Law  Procedure 
Act,  1852.  In  Chancety  the  power  to  proceed  by  special 
case  depended  on  13  ik  14  Vict.  c.  35  (k), 

{k)  See  Wilson's  Jndicatare  Acts,       Bolivia  t.  B<Aivian  Navigation  Co, , 
3  ed.,   p.    806.     As  to  what  facts      24  W.  R.  361,  M.  R. 
should  be  stated,  see   Republic   of 
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The  method  and  proceedings  are  now  prescribed  by  Rules      §§  97, 
of  the  Supreme  Court,  1883,  Order  34,  Rules  1  to  8,  which,      98,  99. 
subject  to  such  special  rules  as  are  framed  imder  this  Act,  will 
govern  the  proceedings  by  special  case. 

98.  Subject  to  the  provisions  of  this  Act  and  to  general  Exerciie  in 
roles  the  Judge  of  the  High  Court  exercising  jurisdiction  High  Court 
in  bankruptcy  may  exercise  in  chambers  the  whole  or  ^'^™^'***^*^°* 

,      /.!_•     •      •    J'  j.»  Bankruptcy 

any  part  of  his  jurisdiction.  Act,  1869, 

99.  (1.)   The   registrars  in  bankruptcy  of  the  High  ^  ^\  ^^• 
Court,  and  the  registrars  of  a  County  Court  having  juris-  bankruptcy  of 
diction  in  bankruptcy,  shall  have  the  powers  and  jurisdic-  '^8^**™'* 
tion  in  this  section  mentioned,  and  any  order  made  or  act 

done  by  such  registrars  in  the  exercise  of  the  said  powers 
and  jurisdiction  shall  be  deemed  the  order  or  act  of  the 
Court. 

(2.)  Subject  to  general  rules  limiting  the  powers  con- 
ferred by  this  section,  a  registrar  shall  have 
power — 

(a.)  To  hear  bankruptcy  petitions,  and  to  make  re- 
ceiving orders  and  adjudications  thereon : 

(6.)  To  hold  the  public  examination  of  debtors  : 

(c.)  To  grant  orders  of  discharge  where  the  application 
is  not  opposed : 

(d.)  To  approve  compositions  or  schemes  of  arrange- 
ment when  they  are  not  opposed  : 

(e.)  To  make  interim  orders  in  any  case  of  urgency : 

(/.)  To  make  any  order  or  exercise  any  jurisdiction 
which  by  any  rule  in  that  behalf  is  prescribed  as 
proper  to  be  made  or  exercised  in  chambers  : 

(g.)  To  hear  and  determine  any  unopposed  or  ex  parte 
application : 

(Ji,)  To  summon  and  examine  any  person  known  or 
suspected  to  have  in  his  possession  effects  of  the 
debtor  or  to  be  indebted  to  him,  or  capable  of 
giving  information  respecting  the  debtor,  his  deal- 
ings or  property. 
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§  99,  (3.)  The  Begistrars  in  bankruptcy  of  the  High  Court 

shall  also  have  power  to  grant  orders  of  discharge  and 
certificates  of  removal  of  disqualifications,  and  to  approve 
compositions  and  schemes  of  arrangement. 

(4.)  A  registrar  shall  not  have  power  to  commit  for 
contempt  of  Court. 

(5.)  The  Lord  Chancellor  may  firom  time  to  time  by 
order  direct  that  any  specified  registrar  of  a  County 
Coui-t  shall  have  and  exercise  all  the  powers  of  a  bank- 
ruptcy registrar  of  the  High  Court. 

Under  the  1869  Act  not  only  could  the  Judge  of  the  London 
Court  and  of  the  County  Court  sit  in  Chambers,  but  certain  of 
their  judicial  functions  could  have  been  and  were  delegated 
to  the  Registrars,  but  not  the  power  to  commit  for  contempt. 

Sect.  99  of  this  Act  now  defines  which  of  the  powers  are 
to  be  exercised  by  the  Registrars  (1)  of  the  London  Court, 
and  (2)  the  County  or  Local  Courts. 

The  ministerial  acts  of  the  Registrars  generaUy  have  now 
been  supplemented  by  other  and  important  functions.  The 
most  notable  would  seem  to  be  the  powers  given  to  local 
Registrars  under  Sub-s.  2,  Clause  (6),  to  hold  the  public  ex- 
amination of  debtors,  and  Clause  (c),  to  grant  orders  of  dischai^e 
in  unopposed  cases.  And  their  former  powers  seem  to  have 
been  cut  down  or  limited  in  the  cases.  Clause  (d),  to  approve 
compositions,  (kc,  when  opposed,  and  Clause  9,  as  to  hearing  and 
determining  opposed  applications,  both  of  which  formerly  they 
might  have  done. 

The  powers  of  the  London  Registrars  do  not  appear  to 
have  been  either  enlarged  or  diminished. 

But  there  is  now  the  important  new  provision  of  Sect.  103 
as  to  the  exercise  of  powers  under  the  Debtors  Act,  1869, 
and  see  notes  to  that  section. 

See  Sect.  116  as  to  Registrars  acting  as  sohcitors  in  any 
matter. 

See  Sect.  122  as  to  Registrars  making  administration  orders, 
and  Sect.  125  as  to  deceased  insolvent  estates,  and  orders 
therein. 

See  Sect.  158  as  to  superannuation  of  Registrar,  and  Sect. 
161  as  to  transfer  of  estates  from  Loudon  Registrara. 
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A  Registrar  under  the  Act  of  1849,  could,  when  acting  for  the  II  99, 100. 
Commissioner,  grant  discharges  in  unopposed  cases  {kk), 

100.  A  County  Court  shall,  for  the  purposes  of  its  Powe«  of 
bankruptcy   jurisdiction,    in    addition   to   the   ordinary     "°*^   °"^ 

Bankraptcy 

powers  of  the  Court,  have  all  the  powers  and  jurisdiction  Act,  1869, 

a    Aft 

of  the  High  Court,  and  the  orders  of  the  Court  may  be 
enforced  accordingly  in  manner  prescribed. 

See  Sect.  92  conferring  bankruptcy  jurisdiction  on  the 
County  Courts,  and  as  to  which  County  Courts  may  have  such 
jurisdiction. 

It  must  be  borne  in  mind  that  Sect.  93  unites  and  con- 
solidates with  the  Supreme  Court  of  Judicature  and  transfers 
to  the  High  Court  only  the  jurisdiction  of  the  London  Bauk- 
ruptcy  Court ;  and  see  Sub-s.  2  of  Sect.  93. 

See  also  Sect.  97  as  to  transfer  of  proceedings  fix)m  Court 
to  Court. 

See  Sect.  99  as  to  the  powers  and  duties  of  the  Registrars 
of  local  Bankruptcy  Courts,  and  Sect.  103,  Sub-s.  4,  as  to  the 
new  and  special  powers  under  the  Debtors  Act,  1869,  for- 
merly exercised  by  the  High  Court. 

See  Sect.  104  as  to  appeals. 

See  Sect.  105,  Sub-s.  5,  enabling  County  Courts  to  take  evid- 
ence by  interrogatories  or  on  commission. 

The  above  enactment,  like  Sect.  66  of  the  1869  Act,  confers  Transfer  of 
upon  the  County  Court,  in  conjunction  with  the  powers  con-  P">ce®din«8» 
ferred  by  Sects.  9  and  10  of  this  Act,  the  right  to  restrain 
by  injunction,  an  action  or  proceeding  in  the  High  Court,  and 
notwithstanding  the  provisions  of  Sect.  24  of  the  Judicature  Act, 
1873,  which  abolishes  prohibition  in  any  cause  pending  in  the 
High  Court.  And  see  also  Sub-s.  3  of  Sect.  102,  limiting  the 
right  of  any  Court  to  restrain  a  Court  having  jurisdiction  in 
bankruptcy,  and  Sub-s.  4  of  Sect.  102,  enables  the  Bankruptcy 
Judge  of  the  High  Court  to  transfer  to  himself  pending  actions. 
But  regard  must  also  be  had  to  the  fact  that  "  Any  Court  in 
which  proceedings  are  pending  against  a  debtor  may,  on  proof 
that  a  bankruptcy  petition  has  been  presented  by  or  against 
the  debtor,  either  stay  the  proceedings,  or  allow  them  to  continue 
on  such  terms  as  it  may  think  just."     (Sect.  10.) 

{kk)  Ex  parte  Lees,  33  L.  J.  Bank,  trar  could  not  order  delivery  up  of 
25  ;  but  the  CommiBsioner  had  alBO  documents,  Ex  part^  Thwaitef,  16 
to  sign  the  certificate,  and  the  Regis-     W.  B.  660. 
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101  102       ^®®  ^^^^  proviso  in  Sub-s.  1  of  Sect  102,  limiting  CJounty 
Court  jurisdiction. 


Board  of  Trade       101.  Where  any  moneys  or  funds  have  been  received 

ments  in  ac-     ^7  ^^  oflScial  receiver  or  by  the  Board  of  Trade,  and 

cordanoe.         ^y^e  Court  makes  an  order  declaring  that  any  person  is 

entitled  to  such  moneys  or  funds,  the  Board  of  Trade 

shall  make  an  order  for  the  payment  thereof  to  the  person 

so  entitled  as  aforesaid. 

General  power       102.  (1.)  Subject  to  the  provisions  of  this  Act,  every 

court*.  Court  having  jurisdiction  in  bankruptcy  under  this  Act 

Bankruptcy      shall  have  full  power  to  decide  all  questions  of  priorities, 

8.  72.  and  all  other  questions  whatsoever,  whether  of  law  or 

fact,  which  may  arise  in  any  case  of  bankruptcy  coming 

within  the  cognizance  of  the  Court,  or  which  the  Court 

may  deem  it  expedient  or  necessary  to  decide  for  the 

purpose  of  doing  complete  justice  or  making  a  complete 

distribution  of  property  in  any  such  case. 

Provided  that  the  jurisdiction  hereby  given  shall  not 
be  exercised  by  the  County  Court  for  the  purpose  of  ad- 
judicating upon  any  claim,  not  arising  out  of  the  bank- 
ruptcy, which  might  heretofore  have  been  enforced  by 
action  in  the  High  Court,  unless  all  parties  to  the  pro- 
ceeding consent  thereto,  or  the  money,  money's  worth, 
or  right  in  dispute  does  not  in  the  opinion  of  the  Judge 
exceed  in  value  two  hundred  pounds. 

(2.)  A  Court  having  jurisdiction  in  bankruptcy  under 
this  Act  shall  not  be  subject  to  be  restrained  in  the 
execution  of  its  powers  under  this  Act  by  the  order  of 
any  other  Court,  nor  shall  any  appeal  lie  from  its  de- 
cisions, except  in  manner  directed  by  this  Act. 

(8.)  If  in  any  proceeding  in  bankruptcy  there  arises  any 
question  of  fact  which  either  of  the  parties  desire  to  be  tried 
before  a  jury  instead  of  by  the  Court  itself,  or  which  the 
Court  thinks  ought  to  be  tried  by  a  jury,  the  Court  may 
if  it  thinks  fit  direct  the  trial  to  be  had,  with  a  jury,  and 
the  trial  may  be  had  accordingly,  in  the  High  Court  in  the 
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same  manner  as  if  it  were  the  trial  of  an  issue  of  fact  in      8  102. 
an  action,  and  in  the  Comity  Comi  in  the  manner  in  which 
jmy  trials  in  ordinary  cases  are  by  law  held  in  that  Court. 

(4.)  Where  a  receiving  order  has  been  made  in  the 
High  Court  under  this  Act,  the  Judge  by  whom  such 
order  was  made  shall  have  power,  if  he  sees  fit,  without 
any  further  consent,  to  order  the  transfer  to  such  Judge 
of  any  action  pending  in  any  other  division,  brought  or 
continued  by  or  against  the  bankrupt. 

(6.)  Where  default  is  made  by  a  trustee,  debtor,  or 
other  person  in  obeying  any  order  or  direction  given  by  the 
Board  of  Trade  or  by  an  official  receiver  or  any  other 
officer  of  the  Board  of  Trade  under  any  power  conferred 
by  this  Act,  the  Court  may,  on  the  application  of  the 
Board  of  Trade  or  an  official  receiver  or  other  duly 
authorised  person  order  such  defaulting  trustee,  debtor, 
or  person  to  comply  with  the  order  or  direction  so  given ; 
and  the  Court  may  also,  if  it  shall  think  fit,  upon  any 
such  application  make  an  immediate  order  for  the  com- 
mittal of  such  defaulting  trustee,  debtor,  or  other  person  ; 
provided  that  the  power  given  by  this  subsection  shall  be 
deemed  to  be  in  addition  to  and  not  in  substitution  for 
any  other  right  or  remedy  in  respect  of  such  default* 

The  above  Sub-ss.  1,  2,  and  3  are,  with  some  slight  verbal 
changes,  a  re-enactment  in  a  subdivided  form  of  Sect.  72  of  the 
1869  Act  so  frequently  the  cause  of  litigation,  and  the  only 
change  of  importance  appears  to  be  in  Sub-s.  3,  where  the 
Court  when  it  directs  a  question  of  fact  to  be  tried  by  a  juiy 
may  direct  such  trial  to  be  had  in  the  High  Court  (in  lieu  of 
the  London  Bankruptcy  Court  as  in  Sect.  72  of  the  1869  Act). 

But  most  important  new  provisions  are  to  be  found  in 
Sect.  1,  which  found  no  place  in  the  1869  Act. 

Sect.  1  imposes  a  limit  upon  the  County  Court  jurisdiction  in  Limit  of 
respect  to  claims  not  aruing  out  of  the  bankruptcy ^  which  might  y^^^^J^,^^^ 
heretofore  have  been  enforced  by  action  in  the  High  Court  unless 
all  parties  to  tJie  proceedings  consent  thereto^  or  the  money  money's 
worth  or  right  in  dispute  does  not,  in  the  opinion  of  the  Judge, 


Mlis  Y.  Silber. 
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§  102.  exceed  in  value  ttvo  hundred  pounds,  and  which  appears  to  have 
been  introduced  so  as  to  obviate  some  of  the  difl&culties  which 
formerly  arose  as  to  exercise  of  jurisdiction  by  the  local  Courts 
and  which  will  elsewhere  be  referred  to.  And  see  Ex  parte 
Price,  and  notes,  post,  pp.  433  and  436. 

General  Jurisdiction, 

Subject  to  the  special  enactment  above,  it  is  proposed  to 

refer  to  some  of  the  principal  cases  afifecting  the  jurisdiction  of 

the  Court.      And  first,  as  to  when  the  Court  may  exercise 

jurisdiction. 

As  to  auitfl  in        In  Ellis  v.  Silber  (kk),  it  was  held  that  where  a  suit  would, 

^f^^^Qiih^  ^^^  ^^^  *^®  ^^^^  ^^  *  bankruptcy,  be  fit  to  be  entertained  by  the 
Court  of  Chancery,  the  jurisdiction  of  the  Court  of  Chancery 
was  not  taken  away  by  the  Bankruptcy  Act  of  1869,  and  there- 
fore in  that  case,  where  a  trustee  in  bankruptcy  had,  in  respect 
of  the  estate,  a  claim  against  a  third  person,  it  was  held  (re- 
versing the  decision  of  the  Master  of  the  Rolls)  that  such  claim 
might  be  prosecuted  at  law  or  in  equity,  and  was  not  subject  to 
the  jurisdiction  of  the  Court  of  Bankruptcy  (/).  So  in  Ex  parte 
Fannell  (m),  where  an  action  was  commenced  in  the  Chancery 
Division  by  an  equitable  mortgagee  by  deposit  of  deeds  against 
the  trustee  in  the  bankruptcy  for  an  account  and  foreclosure  in 
default  of  payment,  and  the  trustee  alleged  that  nothing  was 
due,  but  that  it  had  been  concocted  to  defeat  the  creditors,  and 
examined  the  mortgagee  and  other  witnesses  in  the  Court  of 
Bankruptcy,  and  applied  to  the  Court  (after  the  action  was 
begun)  for  an  order  for  delivery  up  of  the  title-deeds,  it  was 
held  that  an  order  made  by  the  registrar  dismissing  the  appli- 
cation (with  liberty  to  either  party  to  apply  after  the  conclu- 
sion of  the  proceedings  in  the  action)  was  right.  James,  L.J., 
said  (n) :  "  It  was  not  the  intention  of  the  Act  that  the  Court 
of  Bankruptcy  should  draw  within  its  jurisdiction  all  property 
that  may  be  claimed  as  against  the  trustee  of  a  bankrupt  by  a 
third  party :  there  are  proper  tribunals  for  the  determination 
of  such  questions.     Where  there  is  a  question  like  this,  which 

ikk)  L.  R.  8  Gh.  83.  WhiU,  21  W.   R.  132  ;  ffutchinwn 

(I)    And    distinguiBhing  Stone  y.  y.  Batlamj  35  L.  T.  467. 

Thomm,   L.    R.    5   Oh.    219  ;    and  (m)  6  Oh.  D.  335. 

PhiUips  Y.  Purher,  L.  R.  5  Oh.  746 ;  (n)  Quoting  the  worda  of  Selborne, 

and  Ex  parte  Anderson,  L.  R.  6  Oh.  L.O.   in   Re  Motion,   L.   R.   9  Oh. 

473  ;    bnt    see  JEr  parte  Baggs  re  192,  210. 
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goes  to  the  very  root  of  the  title  of  a  man  who  claims  to  be  the       §  102. 
owner  of  property  under  a  mortgage  from  a  bankrupt,  and 
which  he,  in  the  exercise  of  his  legal  right,  has  brought  before 
the  Chancery  Division  of  the  High  Court,  we  have  no  pow^er  to 
withdraw  it  from  the  jurisdiction  of  that  Court." 

So  in  ^^  parte  North  Wettem  Bank  re  Slee  (wn),  it  was  held 
that  the  Court  could  not  try  the  right  of  a  principal  to 
securities  pledged  by  a  factor  on  account  of  advances. 

So  in  Ex  parte  Harrison  (o),  where  a  mortgage  had  been  Ex  parte 
given  by  a  bankrupt  more  than  twelve  months  prior  to  the  •"*'''***^ 
bankruptcy,  w^as  impeached  by  the  trustee,  on  the  ground  of 
its  having  been  executed  with  intent  to  defeat  and  delay  cre- 
ditors, and  trial  of  issues  was  ordered  by  the  County  Court  in 
an  action  in  which  the  trustee  was  plaintiff  and  the  mortgagee 
defendant,  and  the  jury,  having  found  for  the  plaintiff,  and  the 
registrar  having  made  an  order  for  the  delivery  up  of  the 
instruments  to  be  cancelled,  it  was  held  on  appeal  that  the 
trustee  had  no  right  to  have  the  question  tried  in  bankruptcy, 
and  that  the  whole  proceeding  had  been  irregular. 

So,  again,  in  Ex  parte  Price  re  Roberts  (p),  it  was  held  by  the  Ex  parte 
Qo\xct  of  Appeal  thatj  when  a  trustee  in  bankruptcy  which  is  dJJ^* 
proceeding  in  the  County  Court  impeaches  a  deed  executed  by 
the  bankrupt  (such  as  a  settlement  under  Sect.  91  of  1869 
Act),  as  fraudulent  under  the   Statute  of  Elizabeth,  if  the 
amount  at  stake  is  beyond  the  ordinary  jurisdiction  of  the  Where  amount 
County  Court,  and  serious  questions  of  character  are  involved,  ^  ^**^  Court 
and  the  person  interested  under  the  deed  desires  that  the  ques-  limit  of  juriB- 
tion  should  not  be  tried  in  the  County  Court,  the  Judge  ought  dictio^^* 
to  decline  to  exercise  the  jurisdiction  conferred  by  Sect.  72  of 
the  Act  of  1869,  and  ought,  under  such  circumstances,  to  leave 
the  matter  to  be  tried  in  an  action  in  the  High  Court  in  the 
ordinary  way  {q),     Jessell,  M.R.,  said,  referring  to  the  powers 
conferred  by  Sect.  72  :  "  But  a  discretion  is  given  to  the  Court 
whether  it  will  or  will  not  try  the  case,  and  the  mode  in  which 
that  discretion  ought  to  be  exercised  is  clearly  pointed  out  in 
Ex  parte  Armita(/e"     (His  Lordship  refers  to  the  facts  of  the 
case),  and  proceeds  :  "  The  father  is  not  a  bankrupt,  and  he  is 

(nn)  41  L.  J.  Bank.  72.     See  alBO  suit  not  restrained. 

ExparU  Smith  re  CoUle,  2  Ch.'  D.  (o)  13  Ch.  D.  603. 

51  ;  45   L   J.  Bank.  116  ;  and  see  (l>)  21  Ch.  D.  553. 

Ex  parte  Hide  re  Turner,  20  W.  R. ,  {q)  Following  and    approYing  Ex 

where  bankrupt  sole  defendant  in  a  parte  Armitage,  17  Ch.  D.  13. 

F  F 
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§  102.  not  directly  amenable  to  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy. He  says  he  desires  that  the  case  should  not  be  tried 
in  the  County  Court,  and  says  that  he  should  like  to  have  it 

tried  by  the  ordinary  tribunal Ought  we  to  compel  him 

to  submit  to  the  jurisdiction  of  the  County  Court  in  a  case  in 
which  the  amount  at  stake  is  so  much  beyond  the  ordinary 
jurisdiction  of  that  Court,  except  in  bankruptcy,  and  in  which 
such  serious  questions  of  character  arise  1  The  County  Court 
Judge  seems  to  have  thought  that  he  had  not  any  discretion  in 
the  matter,  much  less  to  have  exercised  any  discretion."  Brett^ 
L.  J.,  also  said :  "  If  the  sum  in  dispute  had  been  small,  say 
under  50/.,  I  should  have  thought  we  ought  not  to  interfere 
with  the  exercise  of  discretion  by  the  County  Court  Judge,  if 
he  had  said  that  he  would  try  the  case  himself  ....  I  do  not 
wish  to  put  the  case  on  any  different  footmg  from  that  on 
which  it  would  have  stood  if  the  allegation  had  been  that  the  ' 
deed  was  void,  not  under  the  Statute  of  Elizabeth,  but  afi  a 
fraudulent  preference.  I  think  the  fact  that  the  question 
arises  under  the  Statute  of  Elizabeth  has  some  bearing  on  the 
exercise  of  the  jurisdiction.  But  I  do  not  preclude  myself  from 
saying  that  if  the  case  were  one  of  fraudulent  preference,  it 
ought  not  to  be  tried  in  the  Coimty  Court  if  the  third  party 
objected  "  (r). 
Am  to  land-  So  a  landlord  seizing  goods  prior  to  the  bankruptcy,  but  sold 

after,  has  been  held  not  liable  to  damages  for  wrongful  distress 
or  to  be  restrained  (rr). 


lordB. 


WTiere  the  Court  hcu  Jurtsdictton, 

Where  trustee  As  a  general  proposition  it  may  be  laid  down  that  where  the 
f^.**""  J^y  trustee  claims  (but  subject  to  the  qualifications  made  in  Ex 
parte  Price,  and  the  remarks  of  the  present  Master  of  the  Rolls 
in  that  case),  but  by  a  higher  title  than  the  bankrupt,  that  is 
to  say,  where  the  trustee  is  seeking  to  impeach  a  transaction 
under  some  one  or  other  of  the  clauses  of  the  Bankruptcy  Act^ 
as,  for  instance,  as  a  fraudulent  preference,  then  it  seems  (but 

(r)  And  see  also  Ex  parte  Cohen  trustee  ;  see  also  Sutehintan  re  Holt, 

re  Spark,  L.  B.   7  Ch.  20  ;  41  L.  J.  Ex  parU,  47  L  T.  483  ;  and  see  as 

Bank.    17  ;    Ex    parte    Winter   re  to  where  a  lien  is  claimed  by  a  rail- 

£urtonj  W.  N.,  1881,  p.   112 ;  and  way    company,     Ex    parte     Cheat 

see  Ex  parte  Dichin  re  Pollard,  8  Weetem  Hailioay  Company,  22  Qh.l>, 

Ch.  D.  877  ;  and  Ex  parte  Mueffrave  470. 

re  Wood,  10  Ch.  D.  96,  as  to  claims  (rr)  Ex  parte  Eatough  re  CUfe, 

for    mere    money  demands    by  the  42  L.  T.  95. 
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again  subject  to  the  qualification  above  referred  to  where  the      I  102. 
amount  is  large  and  character  is  at  stake)  that  the  Court  of 
Bankruptcy  had  jurisdiction. 

So  in  Ex  parte  Anderson  («),  it  was  held  that  the  Court  had  Ex  parte 
jurisdiction  to  grant,  in  a  summary  way,  an  injunction  to  Anderaotu 
restrain  a  person  not  a  party  to  the  proceedings  from  dealing 
with  property  alleged  to  have  been  fraudulently  ajssigned  before 
the  bankruptcy  (<).  So  also  in  Ex  parte  Brown  re  Yates  (u)j  Ex  parte 
where  an  order  had  been  made,  on  the  application  of  the  y^*!^  *** 
trustee,  directing  that  a  mortgage  executed  by  him  should  be 
delivered  up  to  be  cancelled,  on  the  ground  that  the  deed  was 
a  contrivance  to  defeat  the  creditors  of  the  bankrupt,  and  also 
that  it  was  a  conveyance  of  substantially  the  whole  of  his 
available  assets  to  secure  a  pre-existing  debt,  and  the  mort- 
gagees appealed.  James,  L.J.,  said  :  "  Questions  of  fraudulent 
preference  and  acts  of  bankruptcy  are  the  very  things  which 
were  intended  to  be  dealt  with  by  the  Court  of  Bankruptcy. 
Where  the  trustee  takes  only  that  which  the  bankrupt  himself 
would  have  taken,  the  matter  should  be  left  to  the  ordinsiry 
tribunals.  But  where,  by  the  operation  of  the  bankrupt  law, 
the  trustee  claims  by  a  higher  and  better  title  than  the  bank- 
rupt, the  matter  is  one  which  was  intended  to  be  dealt  with  by 
the  Court  of  Bankruptcy  (x).  So  also  it  has  been  held  the 
Court  can  take  an  account  between  a  debtor  and  the  trustees 
under  a  composition  deed  (y).  But  there  is  nothing  to  prevent 
a  stranger  to  the  bankruptcy  submitting  his  rights  to  the 
determination  of  the  Court ;  but  such  a  person  ought  not  to  be 
encouraged  to  submit  to  the  jurisdiction  (z).  Now,  whatever 
the  claim,  the  County  Court  has  jurisdiction  limited  to  two 


it)  L.  R.  6  Ch.  473. 

(0  And  see  judgment  of  Giffard, 
L.J. ,  at  p.  479,  in  which  he  contrastB 
8.  72  of  the  1869  Act  with  the  12th 
section  of  the  1849  Act ;  and  on  the 
words  "parties  to  the  bankruptcy," 
and  "  parties  to  the  litigation." 

(m)  11  Ch.  D.  148. 

(x)  But  see  remarks  of  Brett, 
M.&.,  supra,  in  Ex  parte  Price. 

iy)  Ex  parte  Carew,  L.  R.  10  Oh. 
808  ;  44  L.  J.  Bank.  67. 

(z)  Ex  parte  Fletcher  re  ffart,  9 
Ch.  B.  881  ;  see  as  to  action  for 
fraudalent      misrepresentation,    Ex 


parte  Baum,  L.  R.  9  Oh.  678 ;  44 
L.  J.  Bank.  25  ;  Ex  parte  Coker  re 
Blake,  L.  R.  10  Oh.  652  ;  44  L.  J. 
Bank.  126.  As  to  an  administration 
action,  see  Ex  parte  ChaHton,  38  L. 
T.  295.  As  to  equitable  second 
mortgagee  not  restrainable.  Ex  parte 
Hirst,  11  Oh.  D.  278.  As  to  Ad- 
miralty claim,  Harris  v.  HaUiday, 
L.  R.  9  0.  P.  668.  As  to  damages 
for  excessiye  distress,  see  Ex  paite 
Eatnoughf  42  L  T.  95.  As  to  per- 
sonal demand  against  debtor,  see 
Ex  parte  Lacey,  16  Oh.  D.  131  ;  60 
L.  J.  Oh.  207. 

F  F  2 
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Exception  as  to 
the  Bank- 
ruptcy Division 
of  High  Court. 


§§  102, 103.  hundred  pounds,  but,  on  the  other  hand,  all  parties  may,  by 
consent,  extend  the  jurisdiction  of  the  County  Court  to  all  cases 
triable  in  the  High  Court  although  not  arising  out  of  the  bank- 
ruptcy, and  whatever  the  amount  or  right  may  happen  to  be. 

At  the  same  time  it  seems,  now  that  the  London  Banklnptcy 
Court  has  been  imited  and  consolidated  as  a  branch  or  division 
of  the  High  Court,  that  its  limit  of  jurisdiction  is  left  practically 
where  it  was  as  to  third  parties,  but  the  doctrines  laid  down  in 
the  cases  cited,  and  decided  under  Sect.  72  of  the  1869  Act  will 
be  modified  by  the  enactment  of  Sub-s.  5,  by  which  the  Bank- 
ruptcy Division  of  the  Court,  or  the  Judge  of  such  Court 
making  the  receiving  order,  has  power  (without  consent)  to  order 
the  transfer  to  himself  of  any  action  pending  in  any  other  division 
brought  or  continued  by  or  against  the  bankrupt. 

Objection  to  jurisdiction  should  be  taken  at  the  earliest 
opportunity,  and  not  after  the  chances  of  a  favourable  decision 
on  the  merits  (aa). 

Defaulting  Trustee, 

See  Debtors  Act,  1869,  Part  I.,  Sect.  4,  Sub-s.  3,  excepting 
from  the  section  abolishing  imprisonment  for  debt,  "  default  by 
a  trustee  or  person  acting  in  a  fiduciary  capacity  and  ordered 
to  pay  by  a  Court  of  Equity  any  sum  in  his  possession  or 
under  his  control." 

"  Trustee  "  here  means  a  trustee  in  bankruptcy. 

See  as  to  vacating  office  upon  receiving  order  being  made, 
Sect.  85  ;  removal,  Sect.  86. 

See  also  control  by  Board  of  Trade  over  trustees.  Sect.  91. 

Under  Sect.  30  of  the  1869  Act  the  trustee  was  rendered 
liable  to  pay  interest  if  he  retained  in  his  possession  for  more 
than  ten  days  sums  exceeding  fifty  pounds;  and  see  now 
Sect  74,  Sub-s.  6. 


Committal  of 
tniBtee. 


Vacating  and 
removal. 


Judgment 
debtor's 
Bummons  to 


Judgment  Debtors. 

103.  (1.)  It  shall  be  lawful  for  the  Lord  Chancellor  by 
order  to  direct  that  the  jurisdiction  and  powers  under 
be  bankruptcy  gection  five  of  the  Debtors  Act,  1869,  now  vested  in  the 

busmeas. 

High  Court,  shall  be  assigned  to  and  exercised  by  the 
Judge  to  whom  bankruptcy  business  is  assigned. 

{cm)  ExparUStoinbanksre  Shankty  aon,  13  Ch.  D.  603  ;  49  L.  J..  Bank. 
11  Ch.  D.  626  ;  48  L.  J.  Bank.  120.  80  :  Ex  parU  Daviei  re  Sadler^ 
See  also  Ex  parte  BvUera  re  Harri-      19  Ch.  D.  86. 
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(2.)  It  shall  be  lawful  also  for  the  Lord  Chancellor  in      8  ^08. 
like  manner  to  direct  that  the  whole,  or  any  part  of  the 
said  jurisdiction  and  powers  shall  be  delegated  to  and 
exercised    by  the    bankruptcy  registrars    of  the  High 
Court. 

(8.)  Any  order  made  under  this  section  may,  at  any 
time,  in  like  manner,  be  rescinded  or  varied. 

(4.)  Every  County  Court  within  the  jurisdiction  of 
which  a  judgment  debtor  is  or  resides  shall  have  juris- 
diction under  section  five  of  the  Debtors  Act,  1869, 
although  the  amount  of  the  judgment  debt  may  exceed 
fifty  pounds. 

(5.)  Where,  under  section  five  of  the  Debtors  Act,  1869, 
application  is  made  by  a  judgment  creditor  to  a  Court, 
having  bankruptcy  jurisdiction,  for  the  committal  of  a 
judgment  debtor,  the  Court  may,  if  it  thinks  fit,  decline 
to  commit,  and  in  lieu  thereof,  with  the  consent  of  the 
judgment  creditor,  and  on  payment  by  him  of  the  pre- 
scribed fee,  make  a  receiving  order  against  the  debtor. 
In  such  case  the  judgment  debtor  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  at  the  time  the 
order  is  made. 

(6.)  General  rules  under  this  Act  may  be  made  for  the 
purpose  of  carrying  into  eflfect  the  provisions  of  the 
Debtors  Act,  1869. 

As  to  the  jurisdiction  formerly  exercised  by  the  High  Court,  Committal  of 
see  Sect.  5,  Debtors  Act,  1869,  by  which  the  Court  had  power  to  ®  '^' 
coimnit  to  prison  for  a  term  not  exceeding  six  weeks,  or  imtil 
payment  of  the  sum  due,  any  person  who  made  default  in 
payment  of  any  debt  or  instalment  of  any  debt  due  from  him 
in  pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  Court,  but  limiting  the  right  of  any  other  Court 
than  a  Superior  Court  of  law  or  equity  to  commit  (1)  to  the 
Judge  and  his  deputy,  and  by  order  made  in  open  Court ;  (2) 
only  in  respect  of  a  judgment  of  a  Superior  Court  of  law  or 
equity  when  such  judgment  did  not  exceed  50^.,  exclusive  of 
costs  ;  (3)  as  respects  a  County  Court  judgment  only  exercised 
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103, 104.  by  a  County  Court  Judge  or  his  deputy.  And  observe  that 
Sub-sect.  (6)  of  Sect.  5  has  been  repealed  Ihniting  the  judgment 
debt  to  501. 

See  as  to  application  to  commit,  General  Orders,  Debtors  Act, 
1869,  Par.  3,  from  10  to  18  inclusive.  Also  General  Rules, 
Michaelmas  Term,  1869,  as  to  proceedings  under  Sect  5  of  the 
Debtors  Act,  1869. 

Proof  of  the  means  and  ability  of  the  debtor  to  pay  was 
required  to  be  given  by  afl&davit.  Rule  3. 
Power  of  As  to  the  County  Courts,  see  Rules  in  pursuance  of  the 

to  w^."^  Debtors  Act,  1869,  under  Order  XIX.  of  Consolidated  County 
Court  Orders  and  Rules,  1875(6).  The  jurisdiction  under 
sub-sect.  4  gives  to  the  County  Courts,  for  the  first  time,  power 
to  commit  where  the  judgment  debt  exceeds  50^.,  and  this 
power,  it  seems,  is  not  to  be  limited  to  such  Courts  as  have  bank- 
ruptcy jurisdiction. 
Or  make  Where  the  Court  however  has  hanhruptcy  jurisdiction  it  may 

receiving  0   er.  ^^^^  ^  receiving  order,  under  Sub-sect  5,  in  lieu  of  committal, 
and  with  the  consent  of  the  judgment  creditor. 

Appeals. 
104.  (1.)   Every  Court  having  jurisdiction  in  bank- 
ruptcy under  this  Act  may  review,  rescind,  or  vary  any 
order  made  by  it  under  its  bankruptcy  jurisdiction. 

(2.)  Orders  in  bankruptcy  matters  shall,  at  the  in- 
stance of  any  person  aggrieved,  be  subject  to  appeal  as 
follows : 

(a.)  An  appeal  shall  lie  from  the  order  of  a  County 

Court  to  Her  Majesty's  Court  of  Appeal : 
(5.)  An  appeal  shall  lie  from  the  order  of  the  High 

Court  to  Her  Majesty's  Court  of  Appeal : 
(c.)  An  appeal  shall,  with  the  leave  of  Her  Majesty's 
Court  of  Appeal,  but  not  otherwise,  lie  from  the 
order  of  that  Court  to  the  House  of  Lords : 
{d.)  No  appeal  shall  be  entertained  except  in  con- 


AppeaUin 
bankruptcy. 

Bankruptcy 
Act,  1869, 

8.71. 


(6)  See  as  to  second  committal, 
fforsnail  y.  Bruce,  L.  B.  8  G.  P.  378. 
in  re  Tkomp9on*t  EskUe,  43  L.  J. 
Oh.  721 ;  Re  Imperial  Credit  Asso- 
ciation, Lewis's Case,i2L.  J.  Cb.379. 
As  to  failure  to  pay  a  composition, 


Newell  Y,  Tan  Praagh,  L.  R.  9  C.  P. 
96  ;  and  see  Ex  parte  Hoosen,  L.  R. 
8  Ch.  231,  in  which  it  was  held  that 
a  creditor  who  was  preferred  was  not 
a  trustee,  and  could  not  be  com- 
mitted. 


THE   BANKRUPTCY   ACT,    1883.  439 

formity  with  such  general  rules  as  may  for  the      i  104. 
time  being  be  in  force  in  relation  to  the  appeal. 

Revievoing  and  Eescinding  Orders. 

Where  a  County  Court  Judge  made  an  order  declaring  as  As  to  reoeiying 
void  a  transaction  against  a  trustee,  and  liberty  was  given  to  ^^^  ▼arying 
either  party  to  apply  to  rescind  or  vary  the  order  on  or  before 
a  certain  date,  and  the  order  was  varied  on  the  last  day  limited 
for  the  pur^  of  such  leave,  and  wa«  subsequently  varied 
again  by  the  Judge,  it  was  held  on  appeal  under  the  correspond- 
ing Section  71  of  the  1869  Act  that  the  Judge  had  full  power 
to  review  the  order  he  first  made  (c).  And  the  Court  could 
rehear  a  matter  notwithstanding  an  appeal  was  pending  (d). 

But  a  rehearing  ought  not  to  be  allowed  after  the  expiration 
of  the  time  limited  for  appeal,  except  upon  special  grounds,  but 
the  Court  could  grant  leave  upon  such  grounds,  notwithstanding 
it  was  to  hear  abankruptcy  petition  which  had  been  dismissed  (c^). 

Aggrieved  person. 

"An  *  aggrieved  person,* "  said  James,  L.J.,  "means  a  person  Who  is. 
who  has  suffered  an  injury  or  grievance  in  respect  of  his  pro- 
perty or  otherwise  by  reason  of  the  order  pronounced,  but  it 
does  not  include  the  case  of  a  person  who  is  disappointed  of 
some  benefit  which  he  might  have  received  if  some  other  order 
had  been  made  "  («). 

It  was  necessary  that  the  creditor  should  have  proved  his 
debt,  so  as  to  give  him  a  locus  standi  on  appeal  (/). 

Appeal  from  Local  Court. 

The  enactment  of  clause  (b)  of  subject.  2  now  enables  an  Change  in  law 
appeal  to  be  made  from  the  order  of  a  Court  direct  to  the  Court  **  ^  appeal, 
of  Appeal,  and  not  as,  under  the  1869  Act,  in  the  first  instance 
to  the  Judge  of  the  London  Bankruptcy  Court,  or  to  the  Judge 
of  the  Bankruptcy  Division  of  the  High  Court. 

(c)  Ex  parte  London  and  County  (e)  Ex  parte  Sidehottomy    14   Ch. 

Bank  re  Brovm,  L.  R.  16  Eq.  391 ;  D.  458  ;  49  L.   J.  Bank.  41. 
42  L.  J.  Bank  112  ;  29  L.  T.  78.  (/)  Ex  parte  DUton  re   Woods, 

{d)9^Exp<vrU  Keighleyre  fVike,  11  Ch.  D.   56  ;  40  L.  T.  297.     See 

L.   R.   9   Ch.  667  ;  44  L.  J.  Bank.  likewise  Ex  parU  Thoday,  2  Ch.  D. 

13 ;    Ex  parte  Simmons  re  Lister,  229  ;  45  L.  J.   Bank.  64  ;  Ex  parte 

2  Ch.    D.    749 ;    and  see  £^  paHe  Ellis  re  Ellis,  2  Ch.  D.  797,  45  L. 

Brown  re  Jeawns,  L.  B.  9  Ch.  804.  J.  Bank.  159. 

{dd)  Ex  pane  Ritso,  22  Ch.  D.  529. 


4i0 
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S104. 


Appeal  from 
local  registrar. 


Appeal  to 
Oourt  of 
Appeal  and 
House  of 
Lords. 


Where,  under  the  1869  Act,  the  Judge  had  delegated  any  of 
his  powers  to  the  registrar  which  he  might  delegate  (except  the 
power  to  commit  for  contempt),  it  was  held  that  such  registrar 
sitting  as  Judge  should  not  decide  points  of  novelty  or  diffi- 
culty, but  should  reserve  them  for  the  opinion  of  the  Judge 
himself  (g). 

And  where  the  appeal  was  from  the  local  registrar,  when 
acting  under  his  delegated  powers  as  Judge,  such  appeal  was 
direct  to  the  Chief  Judge ;  but  it  was  otherwise  if  it  was  an 
appeal  from  a  merely  ministerial  act,  for  then  the  appeal  was 
in  the  first  instance  to  the  Coimty  Cotirt  Judge  (A). 

The  above  clause  "a"  refers  to  "  appeal  from  an  order  of  the 
County  Court,"  and  it  may  be  that  aU  orders  of  the  Court, 
whether  made  by  the  registrar  or  by  the  Judge,  shall  be  the 
subject  of  direct  appeal  to  the  Court  of  Appeal ;  and  yet  it 
would  seem  doubtful  if  it  is  the  intention  that  the  smallest 
ministerial  act  of  the  registrar  should  be  so  subject  to  appeal 
to  the  Court  of  Appeal,  and  it  is  probable  that  some  such  rule 
as  was  in  existence  under  the  1869  Act  will  be  held  applicable. 

This  provision  should  also  be  compared  with  the  new  and 
extended  powers  of  the  registrars  of  local  Courts  under 
Sect.  99. 

Where  it  is  submitted  the  order  is  made  not  under  any  dele- 
gated power,  but  in  pursuance  of  the  direct  authority  of  Sect 
99,  then  the  appeal  will  be  direct  to  the  Court  of  Appeal.  (See 
sub-sect.  1  of  Sect.  99.) 

The  appeal  from  the  High  Court  is,  as  formerly  was,  an 
appeal  from  the  Chief  Judge,  or  registrar  sitting  as  Chief 
Judge,  direct  to  the  Court  of  Appeal,  and  from  the  Court  of 
Appeal,  with  leave,  to  the  House  of  Lords  (t). 


Proceedings  for  or  totoards  appeal. 

As  to  "  time,"  see  Sect.  105,  sub-sect.  4. 
Roles  of  By  Order  64,  r.  7,  of  the  Rules  of  the  Supreme  Court,  1883, 

SnpremeCourt.  j^  j^  provided  that  the  Court  or  a  Judge  shall  have  power  to 
enlarge  or  abridge  the  time  appointed  by  these  rules,  or  fixed 

{g)  Ex  parte  LLy^ivi  Coal  and  Iron      which  such  leave  was  gives,  see  Ex 
Co,  re  Hide,  L.  B.  7  Ch.  28  ;  41 
L.  J.  Bank.  6. 

{h)  Ex  parte  Martdetiy  2  Ch.  D. 
786  ;  45  L.  J.  Bank.  141  ;  Ex  parU 
SUley,  24  L.  T.  143. 

(t)  As  to  the  circumstances  under 


parte  AttwaUr  re  Turner,  6  Ch.  D, 
27  ;  Ex  parte  Hayman  re  PuUfcrd, 
8  Ch.  D.  11.  And  see  also  Ex  parte 
Banco  de  Portugal  re  Hooper,  14 
Ch.  D.  1. 
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by  any  order  enlarging  time,  for  doing  any  act  or  taking  any      I  104. 
proceeding  upon  such  terms  (if  any)  as  the  justice  of  the  case 
may  require,   and    any  such    enlargement    may  be  ordered 
although  the  application  for  the  same  is  not  made  until  after 
the  expiration  of  the  time  appointed  or  allowed  (it). 

See  likewise  Sect.  141,  as  to  the  computation  of  time. 

See  Sect.  142,  as  to  service  of  notices. 

See  General  rules  for  specific  rules  for  appeal. 

K.  S  C.  Or.  58,  r.  1.  "  All  appeals  to  the  Court  of  Appeal  shall  he  Appeala  by  way 
by  way  of  rehearing,  and  shall  be  brought  by  notice  of  motion  in  a  o^  rehearing, 
summary  way,  and  no  petition  cose,  or  other  formal  proceeding  other 
than  such  notice  of  motion,  shall  be  necessary.  The  appellant  may, 
by  the  notice  of  motion,  appeal  from  the  whole  or  any  part  of  any 
judgment  or  order,  and  the  notice  of  motion  shall  state  whether  the 
whole  or  port  only  of  such  judgment  or  order  is  complained  of,  and 
in  the  latter  case  shall  specify  such  part." 

lb,  r.  2.  "  The  notice  of  appeal  shall  be  served  upon  all  parties  SeFvice  of 
directly  affected  by  the  appeal,  and  it  shall  not  be  necessary  to  serve  notice, 
parties  not  so  affected ;  but  the  Court  of  Appeal  may  direct  notice  of 
the  appeal  to  be  served  on  all  or  any  parties  to  the  action  or  other 
proceeding,  or  upon  any  person  not  a  party,  and  in  the  meantime  may 
postpone  or  adjourn  the  hearing  of  the  appeal  upon  such  terms  as 
may  be  just,  and  may  give  such  judgment  and  make  such  order  as 
might  have  been  given  or  made  if  the  persons  served  with  such  notice 
had  been  originally  parties.  Any  notice  of  appeal  may  be  amended 
at  any  time  as  the  Court  of  Appeal  may  think  fit" 

Ih,  r.  3.  "  Notice  of  Appeal  from  any  judgment,  whether  final  Kme  for 
or  interlocutory,  or  from  a  final  order,  shall  be  a  fourteen  days'  aervice. 
notice,  and  notice  of  appeal  from  any  interlocutory  order  shall  be  a 
four  days'  notice." 

Ih.  r.  4.  "  The  Court  of  Appeal  shall  have  all  the  powers  and  Powere  of 
duties  as  to  amendment  and  otherwise  of  the  High  Court ;  together  Amendment, 
with  full  discretionary  power  to  receive  further  evidence  upon 
questions  of  fact ;  such  evidence  to  be  either  by  oral  examination  in 
Court,  by  affidavit,  or  by  deposition  taken  before  an  examiner  or 
commissioner.  Such  furtiier  evidence  may  be  given  without  special 
leave  upon  interlocutory  applications,  or  in  any  case  as  to  matters 
which  have  occurred  after  the  date  of  the  decision  from  which  the 
appeal  is  brought.  .  .  .  The  Court  of  Appeal  shall  have  power  to  draw 
inferences  of  fact,  and  to  give  any  judgment  and  make  any  order 
which  ought  to  have  been  made,  and  to  make  such  further  or  other 
order  as  the  case  may  require. 

(n)  Under  1870  rales  36  and  87,  upon  the  dehtor,  and  the  Court  of 

it  was  held  that  where  a  petitioning  Appeal  can  order  substituted  semoe 

creditor  appealed  against  refusal  to  of    notice,   Ex   parte    Warburg  re 

adjudicate,  notice  was  to  he  served  I^Aa22ey,W.  N., August,  1883,  p.  161. 
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§104. 


Gkneral 
powen. 


Cross  appeaL 


As  to  notice. 


Judgment  or 
order  to  be 
produced. 


Time. 


Ex  parte 
applications. 


As  to  evidence. 


"  The  powers  aforesaid  may  be  exercised  by  the  said  Court,  not- 
withstanding that  the  notice  of  appeal  may  be  that  part  only  of  the 
decision  may  be  reversed  or  varied,  and  snch  powers  may  also  he 
exercL^ed  in  favour  of  all  or  any  of  the  respondents  or  parties,  although 
such  re5^]X)ndents  or  parties  may  not  have  appealed  from  or  com- 
plained of  the  decision.  The  Court  of  Appeal  shall  have  power  to 
make  such  order  as  to  the  whole  or  any  part  of  the  costs  of  the 
appeal  as  may  be  just." 

lb.  r.  6.  ''  It  shall  not,  nnder  any  circumstances,  be  necessary  for 
a  re(9p(jndent  to  give  notice  of  motion  by  way  of  cross  appeal,  but  if 
a  res])oudent  intends,  upon  the  hearing  of  the  appeal,  to  contend  that 
the  decision  of  the  Court  below  should  be  varied,  he  shall  within  the 
time  8i)ecified  in  the  next  Rule,  or  such  time  as  may  be  prescribed  by 
special  order,  give  notice  of  such  intention  to  any  parties  who  may 
be  affected  by  such  contention.  The  omission  to  give  such  notice 
shall  not  diminish  the  powers  conferred  by  the  Act  upon  the  Court 
of  Appeal,  but  may,  in  the  discretion  of  the  Court,  be  ground  for  an 
adjournment  of  the  appeal,  or  for  a  special  order  as  to  costs." 

Ib»  r.  7.  "  Subject  to  any  special  order  which  may  be  made,  notice 
by  a  respondent  under  the  last  preceding  rule  shall,  in  the  case  of 
any  appeal  from  a  final  judgment,  be  an  eight  days'  notice,  and  in  the 
case  of  an  appeal  from  an  interlocutory  order  a  two  days'  notice." 

lb,  r.  8.  **  The  party  appealing  from  a  judgment  or  order  shall 
produce  to  the  proper  officer  of  the  Court  of  Appeal  the  judgment  or 
order,  or  an  office  copy  thereof,  and  shall  leave  with  him  a  copy  of 
the  notice  of  appeal  to  be  filed,  and  such  officer  shall  thereupon  set 
down  the  appeal  by  entering  the  same  in  the  proper  list  of  appeals, 
and  it  shall  come  on  to  be  heard  according  to  the  order  in  Buch  list, 
imless  the  Court  of  Appeal  or  a  Judge  thereof  shall  otherwise  direct, 
but  BO  as  not  to  come  into  the  paper  for  hearing  before  the  day  named 
in  the  notice  of  appeal "  (k). 

lb.  r.  9.  The  time  for  appealing  from  any  order  or  decision  in 
the  matter  of  any  bankruptcy  ....  shall  be  the  same  as  the  time 
limited  for  appeal  from  an  interlocutory  order  under  r.  15. 

lb,  r.  10.  **  Where  an  ex  parte  application  has  been  refused  by  the 
Court  below,  an  application  for  a  similar  purpose  may  be  made  to 
the  Court  of  Appeal  ex  parte  within  four  days  from  the  date  of  such 
refusal,  or  within  such  enlarged  time  as  a  Judge  of  the  Court  below 
or  of  the  Court  of  Appeal  may  allow  "  (/). 

lb,  r.  11.  **  When  any  question  of  fact  is  involved  in  an  appeal  the 
evidence  taken  in  the  Court  below  bearing  on  such  question  shall, 
subject  to  any  special  order,  be  brought  before  the  Court  of  Appeal 
as  follows : — 

"  (a.)  As  to^any  evidence  taken  by  affidavit  by  the  production  of 
printed  copies  of  such  of  the  affidavits  as  have  been  printed, 
and  office  copies  of  such  of  them  as  have  not  been  printed. 


{k)  See  Ex  parte  Sillenee  re  SiU 
lence^  7  Ch.  D.  238  ;  and  as  to  leave, 
Ex  parte  Kiveton  Coal  Co.,  ii.   &.  7 


Ch.  730;  42  L.  J.  Bank  11. 

(0  Ex  parte  Smith  re  AlbeuUe,  8 
Ch.  D.  599. 
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"  (6.)  Aa  to  any  evidence  given  orally  by  the  production  of  a  copy  U  104, 105. 
of  the  Judge's  notes,  or  such  other  materials  as  the  Court  may  — ^^— — 
deem  expedient." 

Ih,  r.  12.    "  As  to  printing  evidence.** 

lb.  r.  13.    "  As  to  questions  arising  as  to  the  ruling  of  Judge,"  &c. 

Ih.  r.  14.  **  No  interlocutory  order  or  rule  from  which  there  has  Interlociitory 
been  no  appeal  shall  operate  so  as  to  bar  or  prejudice  the  Court  of  °"^®^  ^^  ^^^* 
Appeal  from  giving  such  decision  upon  the  appeal  as  may  be  just "  (m). 

Ih,  r.  15.  "  No  appeal  to  the  Court  of  Appeal  from  any  inter-  Limit  of  time, 
locutory  order,  or  from  any  order  whether  final  or  interlocutory,  in 
any  matter  not  being  in  action,  shaU,  except  by  special  leave  of  the 
Court  of  Appeal,  be  brought  after  the  expiration  of  twenty-one  days, 
and  no  other  appeal  shall,  except  by  such  leave,  be  brought  after  the 
expiration  of  one  year.  The  said  respective  periods  shall  be  calculated, 
in  the  case  of  an  appeal  from  an  order  in  Chambers,  from  the  time 
when  such  order  was  pronounced  (n),  or  when  the  appellant  first  had 
notice  thereof,  and  in  all  other  cases  from  the  time  at  which  the 
judgment  or  order  is  signed,  entered,  or  otherwise  perfected,  or  in  the 
case  of  the  refusal  of  an  application  from  the  date  of  such  refusal  (nn). 
Such  deposit  or  other  security  for  the  costs  to  be  occasioned  by  any  Aa  to  costs, 
appeal  shall  be  made  or  given  as  may  be  directed  under  special  cir- 
cumstances by  the  Court  of  Appeal "  (o). 

Ih,  r.  16.    **  Appeal  not  to  operate  as  a  stay  of  execution.**  No  stay  of 

Ih,  r.  17.    "  Wherever  under  these  rules  an  application  may  be  execution, 
made  either  to  the  Court  below  or. to  the  Court  of  Appeal,  or  to  a 
Judge  of  the  Court  below,  or  of  the  Court  of  Appeal,  it  shall  be  made 
in  the  first  instance  to  the  Court  or  Judge  below." 

lb.  r.  18.    "  Every  application  to  a  Judge  of  the  Court  of  Appeal  By  motion, 
shall  be  by  motion,  and  the  provisicHis  of  Or.  52  shall  apply  thereto." 

lb,  r.  19.    As  to  allowing  interest,  see  Or.  52,  r.  3,  as  to  motions 
to  show  cause. 

See  Or.  52,  r.  5,  as  to  notice  ;  ih.  rr.  6  and  7,  as  to  hearing  and  Adjournment 
adjournment    As  to  application  and  proceedings  in  Chambers,  see 
Or.  54,  and  as  to  Debtor's  Summons,  ih.  r.  19. 


(m)  See  Ex  parte  Gordon  re  Dixon^ 
L.  R.  8  Ch.  555. 

(n)  See  Ex  parte  WhiUon  re 
Oreaves,  13  Ch.  D.  881  ;  49  L.  J. 
Bank.  31  ;  Ex  parte  HinUm^  L.  R. 
19  Bq.  266 ;  Re  Brooke  ex  parU 
PorrUt,  W.  N.  1880,  p.  63. 

(nn)  See  Ex  parte  Oarrard  re 
Letoer,  5  Ch.  D.  61  ;  46  L.  J.  Bank. 
70  ;  Ex  parU  Viney  re  Cfiibert,  4 
Ch.  D.  794 ;  46  L.  J.  Bank.  80  ;  86 
L.  T.  43  ;  and  see  Ex  parte  Safery 
re  Lambert,  5  Ch.  D.  865 ;  46  L.  J. 
Bank.  89  ;  and  see  as  to  time, 
R.  S.  E.  Ord.  58,  r.  9,  anU,  p.  442, 


and  see  sect.  105,  sub-s.  4. 

(o)  A  successful  appellant  will  as 
a  general  rule  be  allowed  hia  costs, 
see  Ex  parte  Mastert  re  Wiiuotif  1 
Ch.  D.  113 ;  45  L.  J.  Bank.  18  ;  33 
li.  T.  613 ;  but  no  appeal  for  costs 
will  as  a  rule  be  permitted.  JEx  parte 
Page,  25  L.  T.  716  ;  and  see  Ex  parte 
Isaacs  re  Baum,  9  Ch.  D.  271  ;  47 
L.  J.  Bank.  Ill ;  as  to  security  for 
costs.  And  see  Ex  parte  Ritto, 
22  Ch.  B.  529,  as  to  rehearing  ;  as  to 
appeal  against  taxation,  re  Terrdl, 
22  Ch.  D.  473. 
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106.  Procedure, 


Discretionary  106.  (1.)  Subject  to  the  provisions  of  this  Act  and  to 
CourtT  °  *  general  rules,  the  costs  of  and  incidental  to  any  proceed- 
ings in  Court  under  this  Act  shall  be  in  the  discretion  of 
the  Court :  Provided  that  where  any  issue  is  tried  by  a 
jury  the  costs  shall  follow  the  event,  unless,  upon  ap- 
plication made  at  the  trial,  for  good  cause  shown,  the 
Judge  before  whom  such  issue  is  tried  shall  otherwise 
order. 

(2.)  The  Court  may  at  any  time  adjourn  any  proceed- 
ings before  it  upon  such  terms,  if  any,  as  it  may  think  fit 
to  impose. 

(3.)  The  Court  may  at  any  time  amend  any  written 
process  or  proceeding  under  this  Act  upon  such  terms,  if 
any,  as  it  may  think  fit  to  impose  {oo), 

(4.)  Where  by  this  Act  or  by  general  niles,  the  time 
for  doing  an}'  act  or  thing  is  limited,  the  Court  may 
extend  the  time  either  before  or  after  the  expiration 
thereof,  upon  such  terms,  if  any,  as  the  Court  may  think 
fit  to  impose. 

(5.)  Subject  to  general  rules,  the  Court  may  in  any 
matter  take  the  whole  or  any  part  of  the  evidence  either 
viva  voce,  or  by  interrogatories,  or  upon  affidavit,  or  by 
commission  abroad. 

(6.)  For  the  pm'pose  of  approving  a  composition  or 
scheme  by  joint  debtors,  the  Court,  may,  if  it  thinks  fit, 
and  on  the  report  of  the  official  receiver  that  it  is  ex- 
pedient so  to  do,  dispense  with  the  public  examination  of 
one  of  such  joint  debtors  if  he  is  unavoidably  prevented 
from  attending  the  examination  by  illness  or  absence 
abroad. 

Cotts. 

Order  LXV.  r.  1,  of  the  Rules  of  the  Supreme  Coiut,  1883, 

{oo)  Seo  as  to  immateriality  of  affi-       RUfo,  22  Ch.  D.  529. 
davit  to  amended  petition,  Ex  parte 
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where  matter  "  tried  with  a  jury,  the  costs  shall  follow  the  event,  II 106, 106. 
unless  the  Judge  by  whom  such  action,  cause,  matter,  or  issue, 
is  tried,  or  the  Court  shall,  for  good  cause,  otherwise  order  "  (/>). 

Adjournment  of  proceedings. 

See  also  Sect.  109,  as  to  stay  of  proceedings. 

See  also  Sect.  7,  sub-sect.  6,  as  to  stay  of  proceedings  to  try 
petitioning  creditor's  debt. 

As  to  adjournment  of  public  examination,  see  Sect.  17,  sub- 
sect.  3. 

As  to  adjourned  first  meeting,  see  Sect.  18. 

As  to  allowance  of  further  time  for  holding  first  meeting, 
see  Sect.  20. 

See  Sect.  103,  as  to  appeals ;  and  compare  Ord.  64,  r,  7,  as 
to  time. 

Etddence. 

Sub-sect,  5  extends  the  right  to  take  evidence  by  interroga- 
tories, Ac,  to  proceedings  in  bankruptcy. 

See  R.  S.  C.  1883,  Ord.  31,  as  to  interrogatories. 

As  to  evidence  generally,  and  the  mode  of  taking  it,  see 
R.  S.  C.  Ord.  37. 

As  to  examination  by  commission,  Ord.  37,  rr.  5  and  6 ;  and 
for  forms  of  commission  to  examine,  R.  S.  C.  Appendix  J,  form 
13,  and  Appendix  E,  form  37. 

106.  Where  two   or  more  bankruptcy  petitions  are  CoMolidation 
presented   against    the    same   debtor    or    against   joint  ^^ 
debtors,  the  Court  may  consolidate  the  proceedings,  or  Act,  1869, 
any  of  them,  on  such  terms  as  the  Court  thinks  fit. 

This  section  has  been  taken  from  Sect  80  of  the  Act  of 
1869. 

Where  two  bankruptcy  petitions  were  presented  against  the  Consent  to 
same  debtor,  and  he  consented  to  immediate  adjudication  on  adj»<lication. 

{p)  Aa  ix)  liability  of  trustee  in  ton  re  Nathan,  10  Ch.  D.  586  ;  ^x 

nnsncceasful  application  for  costs,  see  parte  Sheard  re  PooUy,   16  Oh.  D. 

£x  parte  AngerHeirif   L.  B.  9  Ch.  110  ;  44  L.  T.  260  ;  and  see  in  re 

479 ;  and  see  Ex  parU  PraUr,  2  M.  Terrell,   22  Ch.    D.   473 ;  and  see 

&  A.  864 ;  Pitts  ▼.  La  Fontaine,  L.  Ex  parte  Geisd,  22  CK  D.  436. 
R.  6  App.  Ca.  482 ;  Ex  parU  Staple- 
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li  106, 107,  the  second,  the  first  not  having  been  served,  it  was  held  the 
108.         Court  had  power  to  hear  the  second  petition  first,  and  to  make 
an  immediate  adjudication  on  it  without  requiring  notice  to  be 
given  to  the  first  petitioner  (q). 

Power  to  107.  Where  the  petitioner  does  not  proceed  with  due 

of  proceedings,  diligence  on  his  petition,  the  Court  may  substitute  as 
Bankruptcy      petitioner  any  other  creditor  to  whom  the  debtor  may  be 
B.  80.      '       indebted  in  the  amount  required  by  this  Act  in  the  case 
of  the  petitioning  creditor. 

Substitution  This  section  refers  to  the  substitution  for  a  petitioner,  of  any 

credftor'"""^*^  other  creditor  to  whom  the  debtor  may  be  indebted  in  the  required 
amount  as  under  the  Act  of  1869.  Therefore,  the  debt  owing 
by  the  debtor,  or  if  two  or  more  join  in  the  petition,  the  aggre- 
gate amount  of  debts  owing  to  the  several  petitioning  creditors, 
must  amount  to  50/.,  and  the  debt  must  be  a  liquidated  sum 
payable  either  immediately  or  at  some  certain  future  time. 
See  Sect.  6. 

It  is  apprehended  where  it  is  desirable  to  substitute  a  new 
petitioner  two  or  more  creditors  can  be  substituted,  notwith- 
standing the  use  of  the  words  "  any  other  creditor  "  (r). 

See  Sect.  7,  as  to  dismissing  petition,  &c.,  and  76.  sub-sect  6, 
as  to  making  receiving  order  upon  another  creditor's  petition 
where  first  petition  has  been  stayed,  &c. 

Continuance  of      108.  If  a  debtor  by  or  against  whom  a  bankruptcy 
deaATof"^  ^^  petition  has  been  presented  dies,  the  proceedings  in  the 

debtor.  matter  shall,  unless  the  Court  otherwise  orders,  be  con- 

Bankruptcy        ..  ,         .  *  ,  <!• 

Act,  1869,       tmued  as  if  be  were  alive. 

8B.  80,  89. 

This  provision  was  likewise  contained  in  the  1869  Act. 

No  abatement       Death  of  a  bankrupt  did  not  abate  the  proceedings,  for  the 

bj  death.         remedy  of  the  creditors  was  to  continue  to  have  administration 

of  the  bankrupt's  effects,  notwithstanding  his  death.     But  it 

was  held  that  the  right  did  not  extend  to  a  case  where  the 

debtor  died  after  the  presentation  of  a  petition  for  liquidation 

(q)  ExparU  Afaton  re  White,  14  768  ;  44  L.  J.  Bank.  117. 
Oh.  D.  71  ;  49  L.  J.  Bank.  56  ;  42  (r)  See  Re  Brittow,  L  R.   8  CL 

L.  T.  884  ;  see  also  Ejc  parte  Mae-  247,  as  to  the  reasons  for  such  sub- 

kemie  re  Helliwell,   L.    R.   20  Eq.  stitution. 
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and  prior  to  the  first  meeting.  Under  the  present  Act,  how-  li  108, 109, 
ever,  the  words  used  are  "  if  a  debtor  by  or  against  whom  a  110. 
petition  has  been  presented."  So,  notwithstanding  the  debtor 
petitions,  where  there  is  adjudication  the  proccfedings  may  go 
on ;  and  perhaps  also  where  he  dies  prior  to  adjudication,  such 
adjudication,  or  rather  administration,  may  take  place ;  but  the 
enactment  will  not  apply  to  a  case  imder  Sect.  18  or  Sect.  23, 
for  proceedings  under  those  sections  can  only  be  carried  on  at  the 
instance,  and  in  the  mutual  interest  of  debtor  and  creditors  (s). 

m 

108.  The  Court  may  at  any  time,  for  sufficient  reason.  Power  to  stay 
make  an  order  staying  the  proceedings  under  a  bank-      ,         * 
ruptcy  petition,  either  altogether  or  for  a  limited  time,  on  Act,  1869, 
such  terms  and  subject  to  such  conditions  as  the  Court 
may  think  just. 

See  and  compare  this  section   with   Sect.    7,    sub-sect.   4,  Aa  to  pending 
enabling  the  Court  to  stay  or  dismiss  the  petition  on  the  groimd  ®PP®*'- 
of  an  appeal  pending,  when  the  act  of  bankruptcy  is  non-com- 
pliance with  a  bankruptcy  notice  to  pay,  sectu^,  or  compoimd 
for  a  judgment  debt. 

See  also  Sect.  7,  Sub-sect.  5,  as  to  stay  of  proceedings,  so  as 
to  determine  the  amount  of  petitioning  creditor's  debt. 

110.  Any  creditor  whose  debt  is  sufficient  to  entitle  Power  to 
him  to  present  a  bankruptcy  petition  against  all  the  SraTgainst 
partners  of  a  firm  may  present  a  petition  against  any  one  **"®  partner. 
or  more  partners    of  the   firm  without    including  the  Act,  1869^ 
others.  »-^'^^- 

This  is  a  re-enactment  of  Sect.  100  of  the  Act  of  1869. 

This  section  must  be  read  in  conjunction  with  Sect.  115,  Disclosure  of 
which  permits  proceedings  against  a  partnership  to  be  in  the  ''*™®  °^  ^"°' 
name  of  the  firm,  subject  to  the  Court  ordering  the  names  to 
be  disclosed. 

It  muBt  also  be  remembered  that  to  support  a  joint  adjudi- 
cation, each  of  the  partners  must  be  proved  to  have  committed 
an  act  of  bankruptcy  during  the  existence  of  the  joint  debt  (t), 

(«)  See  Be  Obbard,  24  L.  T.  145.         200 ;  B<noker  t.  Burdekin,  11  K.  & 
(0    Bogg   V.    BridgtM,   8  Taunt.       W.  128. 
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li  110,  111,  And  petitions  against  joint  debtors  may  be  consolidated  under 
112.         Sect.  106.     The  Court  may  dismiss  the  petition  as  to  one  or 
more  respondents.     See  Sect.  111. 

As  to  the  liability  of  a  former  partner  upon  the  dissolution 
of  partnership  for  goods  sold  to  the  new  firm  ;  see  infra  (tt). 

Power  to  dis-  111.  Where  there  are  more  respondents  than  one  to  a 
against  some  petition  the  Court  may  dismiss  the  petition  as  to  one  or 
respondents      ^^^^   ^£  ^^^^   without  prejudice   to  the  effect  of  the 

Bankruptcy      petition  as  against  the  other  or  others  of  them. 

8. Vol.     '  See  notes  to  Sect.  110.     This  section  does  not  necessarily 

refer  to  a  partnership,  but  to  persons  alleged  to  be  jointly 
indebted,  but  one  or  more  of  whom  turn  out  not  to  be  so  liable 
to  the  petitioner ;  and  see  Sect.  6,  and  notes. 

Property  of  112.  Where  a  receiving  order  has  been  made   on   a 

vested  in  bankruptcy  petition  against  or  by  one  member  of  a 
same  trustee,    partnership,  any  other  bankruptcy  petition  against   or 

Bankruptcy 

Act,  1869,  by  a  member  of  the  same  partnership  shall  be  filed  in  or 
"'  transferred   to   the    Court  in  which  the  first-mentioned 

petition  is  in  course  of  prosecution,  and,  unless  the  Court 
otherwise  directs,  the  same  trustee  or  receiver  shall  be 
appointed  as  may  have  been  appointed  in  respect  of  the 
property  of  the  first-mentioned  member  of  the  partner- 
ship, and  the  Court  may  give  such  directions  for  con- 
solidating the  proceedings  under  the  petition  as  it  thinks 
just. 

As  to  vesting  of  property  upon  adjudication  in  the  trustee, 
see  Sect.  20. 

As  to  joint  and  separate  estate,  see  Sect  40. 

As  to  dividends,  see  Sect.  59. 

The  section  substantially  corresponds  with  Sect.  98  of  the 
Act  of  1849,  and  Sect.  102  of  the  Act  of  1869.  Under  the 
former  Act,  the  term  used  waa  "annexation"  of  the  bank- 
ruptcies (tt). 

Compare  Sect.  97  as  to  transfer  of  proceedings  from  Court  to 
Court 

(tt)  Scarf  V.  Jcardine^  L.  R.  7  Ap.  (t*)  And  see  Ex  parte  Oreen,  27 

Ca.  345,  in  which  it  was  held  that  L.  J.  Bank.  32  ;  wad  Ex  parte  Haimes, 

such  liability  was  by  way  of  estoppel,  27  L.  J.  Bank.  33. 
and  not  a  joint  liability. 
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113.  Where   a  member  of  a  partnership  is  adjudged       I  113. 
bankrupt,  the  Court  may  authorise  the  trustee  to  com-  Actions  by 
mence  and  prosecute  any  action  in  the   names   of  the  i,anknip?8 
trustee  and  of  the  bankrupt's  partner ;  and  any  release  P*rtn«™- 
by  such  partner  of  the  debt   or  demand  to   which'  the  j^^t,  1869 
action  relates  shall  be  void ;  but  notice  of  the  application  ■•  ^^^* 
for  authority  to  commence  the  action  shall  be  given  to  him, 
and  he  may  show  cause  against  it,  and  on  his  application 
the  Comi;  may,  if  it  thinks  fit,  direct  that  he  shall  receive 
his  proper  share  of  the  proceeds  of  the  action,  and  if  he 
does  not   claim  any  benefit  therefrom  he  shall  be  in- 
demnified against  costs  in  respect  thereof  as  the  Court 
directs. 

The  words  of  this  section  follow,  ^^dth  a  slight  variation,  those  No  consent  of 
of  Sect.  105  of  the  1869  Act    The  chief  change  is  the  omission  ^^^ 
of  the  words  which  were  .in  Sect.  105,  "with  the  consent  of 
the  creditors,  certified  by  a  special  resolution,"  from  the  present 
section. 

The  Court  it  seems,  therefore,  may  give  the  authority  without 
reference  to  the  wishes  of  the  creditors,  except  that  by  Sect.  57 
the  trustee  can  only  bring  actions  with  the  permission  of  the 
Committee  of  Inspection. 

A  similar  provision  has  always  found  a  place  in  former 
Acts  (x). 

Where  formerly,  under  the  similar  provisions  of  the  1849 
Act,  one  of  two  partners  became  bankrupt  in  respect  of  his 
separate  estate,  and  an  official  assignee  and  a  creditor's  assignee 
were  appointed,  and  the  partnership  dissolved  by  the  bank- 
ruptcy, the  continuing  partner  was  held  entitled  to  have  a 
receiver  of  the  partnership  debts  appointed  by  the  Court  of 
Chancery  (y). 

Ordinarily  at  law,  payment  to  one  of  several  partners  in  Payment  to 
trade  is  a  payment  to  the  firm  at  large,  and  it  is  also  within  ®^.  ?'  *  *"^ 
the  scope  and  authority  of  one  partner,  even  after  a  dissolution 
of  partnership,  to  receive  and  give  a  discharge  for  a  debt  owing 
to  the  firm  (2). 

(x)  See  8.  152  of  tiie  1849  Act.  partners,  ExparU  Foder,  22  Ch.  D. 

(y)  Freeland  v.  Stan^ld,  16  Jar.  797—803. 
792.      See  as  to    carrying  out    an  (z)  Addison  on  Contracts,  8th  ed., 

inchoate    deed    of   arrangement   by  p.  1210. 
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113,  114,  This  section  seems,  in  one  view  of  it,  to  make  void  a  release 
115.  given  by  the  bankrupt's  partner,  independently  of  whether  the 
authority  of  the  Court  has  been  obtained  to  the  prosecution  of 
the  action  or  otherwise  ;  on  the  other  hand,  the  section  speaks 
of  "any  release.  ...  of  the  debt  or  demand  to  which  the 
action  relates." 
Joint  release.  Probably  the  only  safe  course  for  a  person  indebted  is  to 
have  a  joint  discharge  or  release  from  the  trustee  and  the  bank- 
rupt's partner  in  any  case. 

Debt  or  Demand, 

All  such  demands,  whether  consisting  in  damages  or  not, 
which  can  properly  vest  in  the  trustee,  would  seem  to  be 
included  (a). 
Trnstee  may  The  trustee,  however,  may  instead  of  himself  bringing  an 

****^'  action  relating  to  the    debtor's  property  assign  it,  and  the 

assignee  may  then  bring  the  action  in  his  own  name  (6).  See 
also  Sects.  56  and  57  as  to  the  tnistee^s  powers  to  deal  with 
the  property  of  the  bankrupt. 

Actions  on  114^  Where  a  bankrupt  is  a  contractor  in  respect  of 

joint  contracts.  ^  * 

Bankruptcy      ^^7  contract  jointly  with  any  person  or  persons,  such 

^^12^^^'       person  or  persons  may  sue  or  be  sued  in  respect  of  the 

contract  without  the  joinder  of  the  bankrupt. 

Joint  ContractM. 

This  section  must  be  compared  with  Sect.  113,  and,  it  must 
be  observed,  refers  to  joint  contracts  and  not  to  partnerships  as 
under  Sect.  113.  It  would  seem  the  eflFect  is  to  vest  the  right 
to  sue  in  the  solvent  contractor,  subject  to  his  obligation  to 
account  for  the  bankrupt's  interest  to  the  trustee. 


Proceedings  in      115.  Any  two  or  more  persons,  being  partners,  or  any 

partnership 
name. 


person  carrying  on  business  under  a  partnership  name. 


(a)  And  see  as  to  splitting  distinct  (6)  SeeS$«ary.  Lawton,  15  Ch.  D. 

and  separate  causes  of  action  as  to  426 ;  49  L.  J.  Bank.  69  ;  42  L.  T. 

bankrupt's    property    and    feelings,  893 ;  and  see  s.  25,  par.  6,  Jndica- 

Boddington  v.  Castdli,  23  L.  J.  Q.  B.  ture  Act,  1873  (36  &  37  Vict  c  66). 
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may  take  proceedings  or  be  proceeded  against  under  this  W  llfl»  116. 

Act  in  the  name  of  the  firm,  but  in  such  case  the  Court 

may,  on  application  by  any  person  interested,  order  the 

names  of  the  persons  who  are  partners  in  such  firm  or 

the  name  of  such  person  to  be  disclosed  in  such  manner, 

and  verified  on  oath,  or  otherwise  as  the  Court  may 

direct. 

This  section  is  new,  and  brings  the  law  into  accord  with  the  R.  S.  C. 
similar  powers  in  Order  XVI.,  Rules  14,  15  of  the  Judicature  ^^^  ^^ 
Rules,  1883(c),  which  enable  persons  claiming  or  being  liable 
as  co-partners  to  sue  or  to  be  sued  in  the  name  of  the  firm. 
Any  person  carrying  on  business  in  the  name  of  a  firm,  to 
be  sued  in  such  name. 

See  and  compare  Sect.  123  as  to  exclusion  of  partnerships 
and  companies  under  the  Companies  Acts. 


Officers. 

116.  (1.)  No  registrar  or  other  ofiScer  attached  to  any  Diaabilities  of 
Court  having  jurisdiction  in  bankrupcy  shall,  during  his     *^"* 
continuance  in  office,  be  capable  of  being  elected  or  sitting  Act,  1869, 
as  a  member  of  the  House  of  Commons.  "• 

(2.)  No  registrar  or  official  receiver  or  other  officer 
attached  to  any  such  Court  shall,  during  his  continuance 
in  office,  either  directly  or  indirectly,  by  himself,  his 
clerk,  or  partner,  act  as  solicitor  in  any  proceeding  in 
bankruptcy  or  in  any  prosecution  of  a  debtor  by  order  of 
the  Court,  and  if  he  does  so  act  he  shall  be  liable  to  be 
dismissed  from  office. 

Provided  that  nothing  in  this  section  shall  affect  the 
right  of  any  registrar  or  officer  appointed  before  the 
passing  of  this  Act  to  act  as  solicitor  by  himself,  his  clerk, 
or  partner  to  the  extent  permitted  by  Sect.  69  of  the 
Bankruptcy  Act,  1869. 

(c)  See  where  there  has  been  no  disaoluiioUfSx parU  Y&ung,  19  Gh.  D.  124,C.  A. 

O  Q   2 
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'- By  Sect.  9   of  the  Act  of  1869  the  word   "Judge"   was 

included  in  the  disqualification  to  sit  in  the  House  of  Commons, 
but  the  word  does  not  occur  in  this  section,  as  perhaps  being 
now  unnecessary.  Nor  was  a  registrar  allowed  to  practise  as  a 
solicitor  in  his  own  Court 

Extendi  to  all  The  words  "  in  any  Court  of  which  he  is  registrar  or  officer  " 
■  do  not  occur  in  this  section  as  they  did  in  Sect.  69  of  the  last 

Act.  No  registrar,  official  receiver,  or  other  officer,  therefore, 
will  be  allowed  now  to  act  in  any  proceeding,  directly  or  indi- 
rectly, in  bankruptcy  in  any  Court  or  in  a  prosecution  of  a 
debtor  by  order  of  the  Court,  under  pain  of  dismissal  from 
office.  But  the  rights  of  registrars,  Ac,  appointed  prior  to 
August,  1883,  are  protected. 

Orders  and  Warrants  of  Court. 
Enforcement         U7.   Any  order  made  by  a  Court  haying  jurisdiction 

of  orders  of        , 

Courts  in  bankruptcy  in  England  under  this  Act  shall  be  en- 

United^"*^    *  forced   in   Scotland  and  Ireland  in  the  Courts  having 

Kingdom.        jurisdiction  in  bankruptcy  in  those  parts  of  the  United 

Act,  1869^      Kingdom  respectively,  in  the  same  manner  in  all  respects 

s.  78.  2^  if  ii^Q  order  had  been  made  by  the  Court  hereby  required 

to  enforce  it ;  and  in  like  manner  any  order  made  by  a 

Court  having  jurisdiction  in  bankruptcy  in  Scotland  shall 

be  enforced  in  England  and  Ireland,  and  any  order  made 

by  a  Court  having  jurisdiction  in  bankruptcy  in  Ireland 

shall  be  enforced  in  England  and  Scotland  by  the  Courts 

respectively  having  jurisdiction  in  bankruptcy  in  the  part 

of  the  United  Kingdom  where  the  orders  may  require  to 

be  enforced,  and  in  the  same  manner  in  all  respects  as  if 

the  order  had  been  made  by  the  Court  required  to  enforce 

it  in  a  case  of  bankruptcy  within  its  own  jurisdiction. 

Goarts  to  be         US*  The  High  Court,  the  County  Courts,  the  Courts 

ei^  oSerT      leaving  jurisdiction  in  bankruptcy  in  Scotland  and  Ireland, 

Bankruptcy      and  every  British  Court  elsewhere  having  jurisdiction  in 

Act.  1869  <-»  "^ 

s.  74.      '       bankruptcy  or  insolvency,  and  the  officers  of  those  Courts 
respectively,  shall  severally  act  in  aid  of  and  be  auxiliarr 
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to  each  other  in  all  matters  of  bankruptcy,  and  an  order  fl  118,  119, 

of  the  Court  seeking  aid,  with  a  rerjuest  to  another  of  the '- 

said  Courts,  shall  be  deemed  sufficient  to  enable  the 
latter  Court  to  exercise,  in  regard  to  the  matters  directed 
by  the  order,  such  jurisdiction  as  either  the  Court  which 
made  the  request,  or  the  Court  to  which  the  request  is 
made,  could  exercise  in  regard  to  similar  matters  within 
their  respective  jurisdictions. 

118.  (1.)  Any  warrant  of  a  Court  having  jurisdiction  WarnmtB  ol 
in  bankruptcy  in  England  may  be  enforced  in  Scotland,  courts. 
Ireland,  the  Isle  of  Man,  the  Channel  Islands,  and  else-  Bankraptcy 

.  .  Act,  1869, 

where  in  Her  Majesty's  dominions,  in  the  same  manner «.  76. 
and  subject  to  the  same  privileges  in  and  subject  to  which 
a  warrant  issued  by  any  justice  of  the  peace  against  a 
person  for  an  indictable  oifence  against  the  laws  of 
England  may  be  executed  in  those  parts  of  Her  Majesty's 
dominions  respectively  in  pursuance  of  the  Acts  of  Par- 
liament in  that  behalf. 

(2.)  A  search  warrant  issued  by  a  Court  having  juris- 
diction in  bankruptcy  for  the  discovery  of  any  property  of 
a  debtor  may  be  executed  in  manner  prescribed  or  in  the 
same  manner  and  subject  to  the  same  privileges  in  and 
subject  to  which  a  search  warrant  for  property  supposed 
to  be  stolen  may  be  executed  according  to  law. 

120.  Where  the  Court  commits  any  person  to  prison,  GoiDmitiiient 
the  commitment  may  be  to  such  convenient  prison  as  the  B^ni^picy 
Court  thinks  expedient,  and  if  the  gaoler  of  any  prison  Act,  1869, 
refuses  to  receive  any  prisoner  so  committed  he  shall  be 
liable  for  every  such  refusal  to  a  fine  not  exceeding  one 
hundred  pounds. 

See  Sect.  2  as  to  the  Act  not  extending  to  Scotland  or  Ireland 
save  as  is  expressly  provided  (cZ). 

{d)  Where  there  are  concurrent  L.  B.  9  Ch.  744  ;  43  L.  J.  Bank, 
bankmpftcies  in  Bngland  and  Ireland,  13;  Ex  parU  McCuUochf  14  Ch.  P. 
nee  £x  parte  James  re  O^RMrdcn,       716. 
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Arrest  of 
debtor. 


U  120,  181.  Ab  to  the  mode  of  enforcing  warrants,  see  Archbold's  Criminal 
Practice,  and  Stone's  Justice  Manual. 

By  Sect.  25  it  is  enacted  that  the  Court  may,  by  warrant 
addressed  to  any  constable  or  prescribed  officer  of  the  Court, 
cause  a  debtor  to  be  arrested,  and  any  books,  papers,  money, 
and  goods  in  his  possession  to  be  seized,  and  him  and  them  to 
be  safely  kept  as  prescribed  imtil  such  time  as  the  Court  may 
order,  under  the  following  circumstances — (1)  After  issue  of 
a  bankruptcy  notice  or  presentation  of  petition,  and  when  about 
to  abscond;  (2)  After  presentation  of  petition  if  about  to  remove 
his  goods  and  conceal  them,  <&c. ;  (3)  If,  after  service  of  the 
petition  or  making  of  a  receiving  order,  he  removes  goods 
above  51.  in  value  ;  (4)  If  he  fails  to  attend  examinations. 

But  in  the  case  of  arrest,  after  a  bankruptcy  notice,  such 
notice  must  be  served  either  before  or  at  the  time  of  such  arrest. 

See  also  Sect.  27,  Sub-s.  2,  as  to  arrest  of  debtor  after  be  has 
been  summoned  to  be  examined. 

See  also  Debtors  Act,  1869,  Sect  6,  and  Ord.  69,  rr.  1  to  7, 
as  to  arrest  of  defendant. 

See  also  Sect.  27,  Sub-s.  6,  as  to  the  examination  of  persons 
liable  to  be  brought  before  the  Court,  in  Scotland  or  Ireland,  or 
in  any  other  place  out  of  England. 


ExAmination. 


PART    VII, 


Small  Bankruptcies. 


Snmmaiy  121.  When  a  petition  is  presented  by  or  against  a 

in  ifinft])  caies.  debtor,  if  the  Court  is  satisfied  by  affidavit  or  otherwise, 
or  the  official  receiver  reports  to  the  Court  that  the  pro- 
perty of  the  debtor  is  not  likely  to  exceed  in  value  three 
hundred  pounds,  the  Court  may  make  an  order  that  the 
debtor's  estate  be  administered  in  a  sununary  manner,  and 
thereupon  the  provisions  of  this  Act  shall  be  subject  to 
the  following  modifications : 

(1.)  If  the  debtor  is  adjudged  bankrupt  the  official  re- 

ceiver  shall  be  the  trustee  in  the  bankruptcy : 
(2.)  There  shall  be  no  committee  of  inspection,  but  the 
official  receiver  may  do  with  the  permission  of  the 


THE  BANKRUPTCY   ACT,    1883.  455 

Board  of  Trade  all  things  which  may  be  done  by      1 121. 
the  trustee  with  the  permission  of  the  committee 
of  inspection : 
(8.)  Such  other  modifications  may  be  made  in  the  pro- 
visions of  this  Act  as  may  be  prescribed  by  general 
rules  with  the  view  of  saving  expense  and  simplify- 
ing procedure ;  but  nothing  in  this  section  shall 
permit  the  modification  of  the  provisions  of  this 
Act  relating  to  the  examination  or  discharge  of  the 
debtor. 
Provided  that  the  creditors  may  at  any  time,  by  special 
resolution,  resolve    that   some  person  other  than  the 
official  receiver  be  appointed  trustee  in  the  bankruptcy, 
and  thereupon  the  bankruptcy   shall  proceed  as  if  an 
order  for  summary  administration  had  not  been  made. 

Having  regard  to  the  fact  that  a  very  large  niunber  of  bank- 
ruptcies will  necessarily  be  administered  under  this  section,  its 
provisions  may  be  regarded  as  of  the  first  importance. 

When  the  Section  mil  Operate. 

It  seems  the  object  of  the  enactment  is  to  obviate  the  neces-  object  of 
sity  for  the  more  elaborate  and  costly  administration  in  bank-  McUon. 
ruptcies  generally;  as,  for  instance,  by  the  appointment  of  a 
trustee  and  a  committee,  and  to  enable  the  official  receiver,  in 
such  cases  as  are  within  the  section,  to  act  as  trustee,  but  still 
giving  the  creditors  the  option  of  superseding  such  summary 
administration  by  the  official  receiver  by  appointing  a  trustee 
and  proceeding  in  the  ordinary  way.  But  it  will  be  seen  that 
no  modification  is  to  be  made  as  regards  the  debtor's  examina- 
tion and  discharge,  which  will,  notwithstanding  such  order  for 
summary  administration,  proceed  as  in  all  other  cases. 

The  order  is  to  be  made  either  on  the  report  of  the  official 
receiver, jor  where  the  Court  is  satisfied  by  affidavit  or  otherwise ; 
and  the  Court  seems  to  have  a  discretion.  It  does  not  appear 
in  the  section  at  what  period  the  report  is  to  be  made,  and 
probably,  when  the  petition  is  presented,  the  affidavit  will  state 
whether  the  value  of  the  property  will  or  will  not  exceed 
in  value  300/.     And  see  general  rules  and  forms. 

It  appears  that  such  order  for  summary  administration  could 
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II  181,  122.  only  be  properly  made  either  when  there  is  no  proposal  under 
Sect.  18,  for  composition  or  scheme  of  arrangement  by  or  on 
behalf  of  the  debtor,  or  where  such  proposal  having  been 
made  the  same  has  not  been  accepted,  or  where  having  been 
accepted  the  same  has  not  been  carried  out  and  adjudication 
has  taken  place  under  Sect.  18,  sub-s.  11. 

Will  not  limit       So,  it  seems,  the  discretion  of  the  Court  to  make  the  order 

debtor's  right   ^jjj  ^Yxqu  be  exercised,  for  it  is  submitted  it  cannot  have  been  the 
to  compomia. 

intention  of  the  legislature  to  give  the  Court  a  discretion  to  limit 

the  statutory  right  of  a  debtor  to  make  a  proposal  for  com- 
position or  arrangement  imder  Sect.  18,  but  that  this  section 
will  be  governed  by  Sect.  18.  On  the  other  hand,  it  does  not 
appear  clear,  when  an  order  has  been  made  under  this  section, 
whether  the  provisions  of  Sect  23  will  apply,  for  adjudication 
in  bankruptcy  under  this  section  does  not  seem  to  be  an 
inevitable  consequence  (see  Sub-s.  1).  Whereas  Sect.  23 
contemplates  actual  bankruptcy.  But  when  bankruptcy  does 
take  place,  then,  it  seems,  whether  the  official  receiver  or  the 
creditor's  nominee  be  trustee.  Sect  23  will  apply. 

Three  Hundred  Pounds, 

Unlimited  as  to      It  is  to  be  observed  it  is  immaterial  how  large  the  liabilities 
liability.  ^^^^  since  the  estimated  value  of  the  property,  t.«.,  estate,  is 

not  likely  to  exceed  300Z.  Owing  to  the  necessarily  uncer- 
tain and  fluctuating  character  of  the  assets  of  an  insolvent, 
the  valuation  at  so  early  a  stage  of  the  proceedings  must 
needs  be  an  approximation  simply,  and  securities  upon  the 
estate  will  have  to  be  estimated  in  value  and  deducted. 

But  the  right  of  the  creditors  to  have  a  trustee  would 
seem  not  to  be  governed  by  the  value  of  the  assets,  should 
they  not  turn  out  to  be  more  thaQ  the  estimate  (see  Proviso). 

Power  for  122.  (1.)  Where  a  judgment  has  been  obtained  in  a 

to  raSe  County  Court  and  the  debtor  is  unable  to  pay  the  amount 

adminiBtration  forthwith,  and  alleges  that  his  whole  indebtedness  amounts 

order  instead  . 

of  order  for      to  a  sum  not  exceeding  fifty  pounds,  inclusive  of  the  debt 

^stsOinentl     for  which  the  judgment  is  obtained,  the  County  Court 

may  make  an  order  providing  for  the  administration  of 

his  estate,  and  for  the  payment  of  his  debts  by  instalments 

or  otherwise,  and  either  in  full  or  to  such  extent  as  to  the 


THE  BANKRUPTCY  ACT,   1883.  457 

County  Court  under  the  circumstances  of  the  case  appears      i  ^8. 
practicablei  and  subject  to  any  conditions  as  to  his  future 
earnings  or  income  which  the  Court  may  think  just. 

(2.)  The  order  shall  not  be  invalid  by  reason  only  that 
the  total  amount  of  the  debts  is  found  at  any  time  to 
exceed  fifty  pounds,  but  in  such  case  the  County  Court 
may,  if  it  thinks  fit,  set  aside  the  order. 

(8.)  Where,  in  the  opinion  of  the  County  Court  in 
which  the  judgment  is  obtained,  it  would  be  inconvenient 
that  that  Court  should  administer  the  estate,  it  shall 
cause  a  certificate  of  the  judgment  to  be  forwarded  to  the 
County  Court  in  the  district  of  which  the  debtor  or  the 
majority  of  the  creditors  resides  or  reside,  and  thereupon 
the  latter  County  Court  shall  have  all  the  powers  which 
it  would  have  under  this  section,  had  the  judgment  been 
obtained  in  it. 

(4.)  Where  it  appeal's  to  the  registrar  of  the  County 
Court  that  property  of  the  debtor  exceeds  in  value  ten 
pounds,  he  shall,  at  the  request  of  any  creditor,  and  with- 
out fee,  issue  execution  against  the  debtor's  goods,  but 
the  household  goods,  wearing  apparel,  and  bedding  of  the 
debtor  or  his  family,  and  the  tools  and  implements  of  his 
trade  to  the  value  in  the  aggregate  of  twenty  pounds,  shall 
to  that  extent  be  protected  from  seizure. 

(5.)  When  the  order  is  made  no  creditor  shall  have  any 
remedy  against  the  person  or  property  of  the  debtor  in 
respect  of  any  debt  which  the  debtor  has  notified  to  a 
County  Court,  except  with  the  leave  of  that  County 
Court,  and  on  such  terms  as  that  Court  may  impose ;  and 
any  County  Court  or  inferior  Court  in  which  proceedings 
are  pending  against  the  debtor  in  respect  of  any  such  debt 
shall,  on  receiving  notice  of  the  order,  stay  the  proceed- 
ings, but  may  allow  costs  already  incurred  by  the  creditor, 
and  such  costs  may,  on  application,  be  added  to  the  debt 
notified. 
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I  122.  (6.)  If  the  debtor  makes  default  in  payment  of  any  in- 

stalment payable  in  pursuance  of  any  order  under  this 
section,  he  shall,  unless  the  contrary  is  proved,  be  deemed 
to  have  had  since  the  date  of  the  order  the  means  to  pay 
the  sum  in  respect  of  which  he  has  made  default  and  to 
have  refused  or  neglected  to  pay  the  same. 

(7.)  The  order  shall  be  carried  into  eflFect  in  such 
manner  as  may  be  prescribed  by  general  rules. 

(8.)  Money  paid  into  Court  under  the  order  shall  be 
appropriated  first  in  satisfaction  of  the  costs  of  the 
plaintiff  in  the  action,  next  in  satisfaction  of  the  costs  of 
administration  (which  shall  not  exceed  two  shillings  in  the 
pound  on  the  total  amount  of  the  debts),  and  then  in 
liquidation  of  debts  in  accordance  with  the  order. 

(9.)  Notice  of  the  order  shall  be  sent  to  the  registrar  of 
County  Court  judgments,  and  be  posted  in  the  office  of 
the  County  Court  of  the  district  in  which  the  debtor 
resides,  and  sent  to  every  creditor  notified  by  the  debtor, 
or  who  has  proved. 

(10.)  Any  creditor  of  the  debtor,  on  proof  of  his  debt 
before  the  registrar,  shall  be  entitled  to  be  scheduled  as 
a  creditor  of  the  debtor  for  the  amount  of  his  proof. 

(11.)  Any  creditor  may  in  the  prescribed  manner  object 
to  any  debt  scheduled,  or  to  the  manner  in  which  pay- 
ment is  directed  to  be  made  by  instalments. 

(12.)  Any  person  who  after  the  date  of  the  order 
becomes  a  creditor  of  the  debtor,  shall,  on  proof  of  his 
debt  before  the  registrar,  be  scheduled  as  a  creditor  of 
the  deibtor  for  the  amount  of  his  proof,  but  shall  not  be 
entitled  to  any  dividend  under  the  order  until  those 
creditors  who  are  scheduled  as  having  been  creditors 
before  the  date  of  the  order  have  been  paid  to  the  extent 
provided  by  the  order, 

(13.)  When  the  amount  received  under  the  order  is 
sufficient  to  pay  each  creditor  scheduled  to  the   extent 
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thereby  provided,  and  the  costs  of  the  plaintiff  and  of  the       8  ^82. 
administration,  the  order  shall  be  superseded,  and  the 
debtor    shall    be    discharged    from    his    debts    to    the 
scheduled  creditors. 

(14.)  In  computing  the  salary  of  a  registrar  under  the 
County  Courts  Acts  every  creditor  scheduled,  not  being 
a  judgment  creditor,  shall  count  as  a  plaint. 

The  object  of  this  section  is  to  relieve  the  County  Courts  of  Object  of 
the  obligation  to  commit  to  prison  the  poorer  sort  of  debtors  «o*c*™ent. 
whose  liabilities  are  not  sufficiently  large  to  justify  their  resort- 
ing to  bankruptcy  proceedings  so  as  to  make  a  cessio  banarum 
for  their  creditors. 

Under  Sect.  6  of  the  Debtors  Act,  1869,  the  County  Court  Debtors  Act, 
Judge  or  his  deputy  might  commit  a  debtor  in  respect  of  a  *  ^^' 
judgment  debt  where  it  was  proved  to  the  satisfaction  of  the 
Court  that  the  person  making  the  default  either  has  or  has  had 
since  the  date  of  the  order  or  judgment  the  means  to  pay  the 
sum  in  respect  of  which  he  has  made  default,  and  has  refused 
or  neglected  or  refxu^s  or  neglects  to  pay  the  same. 

Juriadtction, 

It  does  not  appear  that  this  enactment  will  supersede  the  When 
above  provision  of  the  Debtors  Act,  as  in  cases  under  this  ®^^®'®"*^^' 
section  it  must  appear  '*  that  the  debtor  is  imable  to  pay  the 
amoimt  of  the  debt  forthwith  ; "  whereas  under  Sect.  6  of  the 
Debtors  Act,  as  we  have  seen,  the  committal  is,  as  it  were,  for 
contempt  (in  theory)  upon  wilful  default,  the  debtor  having  had, 
or  having  the  means  of  paying  and  neglecting  or  refusing  to  pay 
or  to  obey  the  order ;  and  indeed  this  enactment  will  come  into 
operation  at  the  hearing  of  the  judgment  summons  in  County 
Courts,  and  prior  to  and  independently  of  the  order  to  commit 
in  default.  And  see  as  to  proof  in  such  cases,  Sect.  5  of  the 
Debtors  Act,  1869  {e). 

Application  for  a  judgment  summons  must,  generally  speak-  By  what 
ing,  be  made  to  the  Court  within  the  district  of  which  the 
judgment  debtor  resides  or  carries  on  business ;  the  Metropolis 
being  considered  as  only  one  district  (/). 

But  under  this  Act^  the  Court  in  which  the  debtor  or  the 

{e)  Commitment  does  not  operate  Or.   19,  r.  7;  and  as  to  obtaining 

as  a  satisfaction  or  extinguishment  of  leare  to  issae  out  of  Coart,   where 

the  debt  or  demand.  judgment    recovered,  see  19  &  20 

(/)  And  see  C.  C.  Rules,  1875,  Vict.  c.  108,  s.  48. 
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8  ^82.       majority  of  creditors  reside  is  to  be  the  Court  ultimately  having 
jurisdiction  to  administer  the  estate  of  the  debtor  wherever  the 
judgment  may  have  been  obtained  or  the  summons  issued. 
Registmramay       By  Sect.    103  the  hearing  of  judgment  debtor  summonses 
commit^  and  the  powers  hitherto  vested  in  the  High  Court  under  Sect.  5 

of  the  Debtors  Act,  1869,  is  assigned  to  the  Judge  of  the 
Bankruptcy  Court,  or  may,  by  order  of  the  Lord  Chancellor, 
be  given  to  the  registrars  of  the  Bankruptcy  Court ;  and  County 
Courts  within  which  the  debtor  resides  are  to  have  jurisdiction 
to  commit,  although  the  amount  of  the  judgment  debt  may 
exceed  50/. 

And  a  Court  having  bankruptcy  jurisdiction  may  decline  to 
commit,  and  in  lieu  thereof  (with  the  consent  of  the  judgment 
creditor)  make  a  receiving  order  against  the  debtor,  and  in 
such  case  the  debtor  is  to  be  deemed  to  have  committed  an  act 
of  bankruptcy  at  the  time  the  order  is  made  (see  Sect.  103, 
Sub-s.  5). 
Jnrisdiotioii  of      The  eflfect  of  the  repeal  of  Sub-s.  (6)   of  Sect.  5   of  the 
to  wmnS  U^  ^^^^"  Act,  1869,  by  this  Act  (see  Sect.  169  and  Sched.  5),  is 
unlimited  as  to  to  render  a  debtor  liable  to  be  committed,  although  the  judg- 
amount.  ment  is  of  a  Superior  Court  of  Law  and  exceeds  50/.     As  to 

County  Courts,  formerly  their  jurisdiction  as  to  money  de- 
mands (g)  was  restricted  to  judgments  for  sums  not  exceeding 
50/.  But  as  to  orders  other  than  orders  for  payment  of  money, 
the  jurisdiction  of  the  County  Courts  was  partly  derived  from 
"  The  County  Courts  Equitable  Jurisdiction  Act "  (A),  and 
partly  also  from  the  Judicature  Acts,  1873,  s&  24  and  25,  and 
91,  and  such  Courts,  it  has  been  held,  possess  power  of  com- 
mitment for  disobedience  of  their  orders  (t). 

So  it  would  now  appear  that  the  jurisdiction  of  the  County 
Courts  to  conmiit  has  in  effect  by  Sect  103  been  extended  to  an 
unlimited  amount,  and  is  equal  to  and  concurrent  with  the 
jurisdiction  of  the  Bankruptcy  Division  of  the  High  Court 

Judgment  obtained  in  County  Court, 

Under  this  section  the  judgment  must  have  been  strictly 
one  which  has  been  obtained  in  a  County  Court,  i.«.,  as  to 

{g)  See  88.  98  &  99  County  Court  C.  Act,  1875). 
Act,  1846  (9  k  10  Vict.  c.  95),  32  k  38  (A)  28  k  29  Vict  c  99,  8.  1. 

Vict  c.  83,  8.  20  ;  and  Debtors  Act,  (t)  Reg.  t.   MaHin,  4  Q.    B.   D. 

1869,  8.  5 ;  and  as  to  repeated  com-  212  ;  and  C.  C.  Bules,  1875. 
mittals,  see  38  &  39  Vict  a  60  (C. 
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amount  limited  by  the  County  Court's  original  jurisdiction,       I  12?. 
and  may  also  include  such  orders  as  may  be  made  under  its 
equitable  jurisdiction,  if  in  respect  of  a  debt,  &c.  (k). 

The  County  Courts  have  jurisdiction  under  so  many  and 
various  special  Acts  of  Parliament,  that  for  particular  informa- 
tion reference  to  the  work  of  Mr.  Pitt-Lewis,  amongst  others, 
must  be  made.  It  need  only  be  said  here  that  in  common  law 
matters,  unless  by  consent  it  is  widened,  the  jurisdiction  is 
limited  to  pleas  of  personal  actions  where  the  recovery  of  a 
debt,  or  of  damages,  or  of  goods,  is  sought,  where  the  claim 
does  not  exceed  50/.,  and  in  equitable  matters  where  the 
amount  in  dispute  or  subject-matter  does  not  exceed  in  value 
5001,  (f).  But  under  the  Debtors  Act,  it  seems  the  judgment 
must  strictly  be  in  respect  of  a  debt  or  an  instalment  of  a  debt. 

The  person  entitled  to  take  out  the  summons  is  of  course  the  Judgment 
judgment  creditor,  whether  he  be  a  successful  plaintiff  or  de-  ^"^***^'- 
fendant.     And  the  judgment  debtor,  it  has  been  held,  may  be 
a  married  woman  (m),  and  the  debt  may  be  in  respect  of 
costs  (n). 

Iiaue  of  Execution. 

The  object  of  Sub-s.  4  would   seem  to  be  to  entitle  the  Aoqaiaition  of 
particular  creditor  to  such  security,  by  seizure  and  attachment  ^^^^^1' 
of  the  debtor's  goods,  as  an  execution  creditor  is  ordinarily 
entitled  to  have  in  respect  of  his  judgment  debt,  and  notwith- 
standing the  order  for  administration. 

Probably  it  is  intended  that  Sub-s.  4  shall  be  taken  as 
controlled  by  Sub-s.  1  and  Sub-s.  5,  otherwise  there  would 
seem  to  be  a  conflict  between  the  sections  as  to  the  "  adminis- 
tration of  the  estate  "  and  "  the  seizure  of  the  goods  ^ ;  or  it 
possibly  may  be  that  the  creditor  is  entitled,  apart  from  Sul>- 
s.  1,  and  prior  to  the  order  thereunder,  to  have  his  execution 
(in  cases  within  Sub-s.  4),  and  relying  as  a  secured  creditor 
upon  the  enactment  in  Sect.  9,  Sub-s.  2,  of  this  Act. 

Compare  Sect.  44  as  to  excepted  articles. 

{k)  Bat  Fee  Beg,  t.  MaHin,  ante ;  R.   S.   C.  Or.  65,   r.   12,  as  to  the 

and  SAO  Ex  parte  JtUso,  22  Ch.   D.  recovery  in  the  Superior  Coarte  of 

529,  as  to  stating  consideration  for  less  than  601. 

judgment  debt.  (m)  See    Dillon  y.    Cunninffham, 

(l)  See  28  &  29  Vict.  c.  99,  s.  1 ;  L.  R.  8  Bz.  23. 

and  see  also  9  &  10  Vict   c.   95,  (n)  ffewiiton  v.  Shtrwin,  18  W. 

partnerships  and  legacy.     And  see  R.  802. 
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1 122. 

'- —  Stay  of  Proceedings. 

Debtor  remain-  The  effect  of  this  Bub-section  (5)  is  practically  to  put  the 
ing  in  posses-  debtor  and  creditor  in  the  same  position  as  if  the  debtor  had  a 
receiving  order  made  against  him,  and  this  clause  should  be 
compared  with  Sect.  9  of  this  Act  (and  see  notes  to  that  sec- 
tion) ;  but  whilst,  under  Sects.  9  and  10,  the  stay  of  proceed- 
ings only  operates  after  the  Court,  through  its  oflBcer,  has 
obtained  seisin  and  possession  of  the  estate  under  this  clause, 
the  debtor  is  to  be  left  in  full  control  of  his  property,  notwith- 
standing the  order  restraining  creditors  has  been  made,  the 
latter  being  left  to  their  remedy  upon  default,  by  commitment 
under  Sub-s.  6. 

Default. 

Default  renders      The  effect  of  a  default  is  to  relieve  the  creditor  from  giving 

be^commtttwi**'  ^^^^  evidence  as  he  must  have  otherwise  given  to  the  Court 
ere  he  could  obtain  a  committal  of  the  debtor,  as  for  "  wilful 
default "  or  disobedience  of  an  order  for  payment. 

The  effect  of  such  default,  and  upon  proof  of  means,  under 
the  Debtors  Act,  is  to  render  the  debtor  liable  to  be  committed 
to  prison  for  a  term  **  not  exceeding  six  weeks,  or  until  payment 
of  the  stun  due  upon  default,  in  payment  of  any  debt  or  instal- 
ment of  any  debt,  <fec."  (o). 

Who  are  bound. 

Who  roceires        The  creditors  whose  remedies  are  restrained  are  those  whose 

notice.  debts  only  are  notified  to  the  County  Court  by  the  debtor ;  and 

each  notified  creditor  is  to  have  notice  of  the  order  having  been 

^ade  sent  to  him,  or  a  creditor  who  has  proved ;  such  proof, 

therefore,  will  be  a  waiver  of  the  creditor's  rights,  and  h«  will 

be  deemed  to  have  come  in. 

Creditors  who       Inasmuch  as  Sub-s.  10  refers  to  the  "  creditor  being  en- 

prore,  &c.        titled  to  be  scheduled,"  it  would  seem  that  a  creditor  prior  to 

the  date  of  the  order  not  notified  to  the  Court  by  the  debtor, 

and  who  does  not  prove,  will  not  be  bound,  if  he  desires  to 

abstain  from  sharing  in  the  benefits  of  the  order  (p) ;  and  it  is 

(o)  As  to  committing  for  non-pay-  (p)  And  see  Snb-s.  9  aB  to  effect 

ment  of  instalments,  see   Evans  v.      of  notice  of  ordcj. 
WilU,  1  C.  P.  D.  229. 
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only  in  respect  of  such  notified  debt  that  a  County  Court  or       I  122. 
inferior  Court  is,  on  receiving  notice  of  the  order,  to  stay  the 
proceedings  (Sub-s.  5). 

Sub-8.  1 1  gives  to  any  creditor  the  right  to  raise  questions  as 
regards  other  creditors,  or  as  to  the  mode  of  payment. 

Subsequent  Creditors. 

The  rights  of  subsequent  creditors  will  not  be  affected  by  the  They  may 
order,  and,  by  Sub-s.  12,  they  may  elect  to  come  in  and  rank  ^°^®"*- 
for  dividend  -,  but  in  such  case  they  do  not  rank  pari  passu  with 
creditors  bound  by  the  order,  but  only  after  they  have  been 
paid  under  the  order. 

affect  of  Order. 

If  such  creditors  as  are  not  bound  should  take  or  seek  their  AssetB  may  be' 
remedies,  it  does  not  seem  that  the  Courts  would  have  any  dis-  ^^.^  ^y   ^ 

''  creditor  not 

cretion  to  refuse,  for  instance,  to  commit ;  but  then  the  ordinary  bound. 

rules  and  law  would  apply,  and  such  creditors  would  be  bound 

to  show  that  the  debtor  has  or  had  the  means  independently  of 

the  order,  which  would  be  difficult  to  prove  in  such  cases. 

But  it  is  apprehended  the  order  would  not  protect  any 
tangible  assets  of  the  debtor  from  seizure,  or  a  debt  due  to  him 
from  attachment,  at  the  instance  of  a  creditor  not  bound  by 
the  order.    And  see  as  to  landlord's  distress,  Sect.  42,  Sub-s.  2. 

When  the  terms  of  the  order  are  complied  with,  the  effect  is  Release  by 
to  discharge  the  debtor,  whatever  may  have  been  the  circum-  co«»iiliance. 
stances  under  which  the  debt  was  contracted,  or  however  bad 
the  conduct  of  the  debtor.  And  it  is  presumed  such  order  and 
compliance  with  its  terms  will,  like  a  discharge  when  pleaded 
in  answer  to  a  debt  due  to  a  creditor  who  is  bound,  be  a  com- 
plete answer,  as  a  discharge  in  bankruptcy  woidd  be  to  such 
action. 

It  is  to  be  observed  no  exception  is  here  made  as  regards  Breaches  of 
debts  contracted  by  fraud  or  fraudulent  breach  of  trust,  to  *^"^*^''^'*'*^ 
which  the  debtor  is  a  party  (see  Sect.  30) ;  but  probably  per- 
sons jointly  bound  with  the  debtor  will  not  be  released. 
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PART    VIII. 

Supplemental  Provisions. 


Act,  1869, 
8.  5. 


As  to  winding 
np  companies. 


Application  of  Act, 

Exclusion  of  123.  A  receiving  order  shall  not  be  made  against  any 
and  compimics.  Corporation,  or  against  any  partnership  or  association,  or 
Bankruptcy      company  registered  under  the  Companies  Act,  1862. 

Compare  with  this  Section,  Sect  115. 

A  partnership  consisting  of  more  than  seven  members,  though 
not  registered,  may  be  wound  up  under  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89,  s.  199),  but  they  are  not  excluded 
by  the  above  section  from  the  operation  of  this  Act. 

Sect.  10  of  the  Judicature  Act,  1875  (38  &  39  Vict.  c.  77), 
enacts  that  in  cases  of  winding  up  of  any  company  under  the 
Companies  Acts,  1862  and  1867,  as  weU  as  in  the  administra- 
tion of  the  assets  of  any  deceased  person  whose  estate  is  insuffi- 
cient for  the  payment  of  his  debts  and  liabilities,  the  rules  of 
law  in  bankruptcy  as  to  the  respective  rights  of  secured  and 
unsecured  creditors  as  to  debts  and  liabilities  provable,  and  as 
to  the  valuation  of  annuities  and  future  and  contingent  liabili- 
ties respectively,  are  to  apply. 

The  Court  of  Appeal  has  decided  that  Sect.  10  of  the  Judi- 
catmre  Act  was  only  intended  to  introduce  the  rule  of  adminis- 
tration in  bankruptcy,  and  not  to  bring  into  the  assets  that 
which  apart  from  the  section  would  not  be  assets. 

There  have  been  likewise  munerous  decisions  as  to  the 
application  of  the  Act  (q). 


Privilege  of 
Parliament. 

Bankruptcy 
Act,  1S69, 
s.  120. 


124.  If  a  person  having  privilege  of  Parliament  com- 
nuts  an  act  of  bankruptcy,  he  may  be  dealt  with  under 
this  Act  in  like  manner  as  if  he  had  not  such  priAilege. 

See  Sect.  32  as  to  disqualifications  of  bankrupt. 
See  likewise  Sect.  33  as  to  vacating  of  seat  in  the  House  of 
Commons. 

{q)  Re  WUkemdea  Brickuforks,  16  disclaimer  clause  was  held  inappU- 

Ch.  D.  837  ;  50  L.  J.  Ch.  1S5  ;  43  cable,    In    re     Wettboume     Grore 

L.    T.    713.      As    to    the    reputed  Drapery  Co,,  5  Oh.  D.  24S  ;  46  L. 

ownership  danse,   see   Re  Crumlin  J.    Ch.    525.        And    see   Wilson's 

Viaduct  Co.,  11  Ch.  D.  755.     The  Judicature  Acts  as  to  further 
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126.  (1.)   Any  creditor  of  a  deceased  debtor  whose      I  125. 
debt  would  have  been  sufficient  to  support  a  bankruptcy  Administration 
petition  against  such  debtor,  had  he  been  alive,   may  ^j  estote^o^*^^ 
present  to  the  Court  a  petition  in  the  prescribed  form  P«"on  dying 
praying  for  an  order  for  the  administration  of  the  estate 
of  the  deceased  debtor,  according  to  the  law  of  bank- 
ruptcy. 

(2.)  Upon  the  prescribed  notice  being  given  to  the 
legal  personal  representative  of  the  deceased  debtor,  the 
Court  may,  in  the  prescribed  manner,  upon  proof  of  the 
petitioner's  debt,  unless  the  Court  is  satisfied  tliat  there 
is  a  reasonable  probability  that  the  estate  will  be  suffi- 
cient for  the  payment  of  the  debts  owing  by  the  deceased, 
make  an  order  for  the  administration  in  bankruptcy  of 
the  deceased  debtor's  estate,  or  may  upon  cause  shown 
dismiss  such  petition  with  or  without  costs. 

(3.)  An  order  of  administration  under  this  section  shall 
not  be  made  until  the  expiration  of  two  months  from  the 
date  of  the  grant  of  probate  or  letters  of  administration, 
unless  with  the  concurrence  of  the  legal  personal  represen- 
tative of  the  deceased  debtor,  or  unless  the  petitioner  proves 
to  the  satisfaction  of  the  Court  that  the  debtor  committed 
an  act  of  bankruptcy  within  three  months  prior  to  his 
decease. 

(4.)  A  petition  for  administration  under  this  section 
shall  not  be  presented  to  the  Court  after  proceedings  have 
been  commenced  in  any  Court  of  Justice  for  the  ad- 
ministration of  the  deceased  debtor's  estate,  but  that 
Court  ma}'  in  such  case,  on  the  application  of  any 
creditor,  and  on  proof  that  the  estate  is  insufficient  to 
pay  its  debts,  transfer  the  proceedings  to  the  Court  exer- 
cising jurisdiction  in  bankruptcy,  and  thereupon  such 
last-mentioned  Court  may,  in  the  prescribed  manner, 
make  an  order  for  the  administration  of  the  estate  of  the 
deceased  debtor,  and  the  like  consequences  shall  ensue  as 
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§  125.  under  an  administration  order  made  on  the  petition  of  a 
creditor. 

(5.)  Upon  an  order  being  made  for  the  administration 
of  a  deceased  debtor's  estate,  the  property  of  the  debtor 
shall  vest  in  the  official  receiver  of  the  Court,  as  trustee 
thereof,  and  he  shall  forthwith  proceed  to  realise  and 
distribute  the  same  in  accordance  with  the  provisions  of 
this  Act. 

(6.)  With  the  modifications  hereinafter  mentioned,  all 
the  provisions  of  Part  III.  of  this  Act,  relating  to  the 
administration  of  the  property  of  a  bankrupt,  shall,  so  far 
as  the  same  are  applicable,  apply  to  the  case  of  an  ad- 
ministration order  under  this  section  in  like  manner  as  to 
an  order  of  adjudication  under  this  Act. 

(7.)  In  the  administration  of  the  property  of  the  de- 
ceased debtor  under  an  order  of  administration,  the 
official  receiver  shall  have  regard  to  any  claim  by  the 
legal  personal  representative  of  the  deceased  debtor  to 
payment  of  the  proper  funeral  and  testamentary  expenses 
incurred  by  him  in  and  about  the  debtor's  estate,  and 
such  claims  shall  be  deemed  a  preferential  debt  under  the 
order,  and  be  payable  in  fuU,  out  of  the  debtor's  estate, 
in  priority  to  all  other  debts. 

(8.)  If,  on  the  administration  of  a  deceased  debtor's 
estate,  any  surplus  remains  in  the  hands  of  the  official 
receiver,  after  payment  in  full  of  all  the  debts  due  from 
the  debtor,  together  with  the  costs  of  the  administration 
and  interest  as  provided  by  this  Act  in  case  of  bankruptcy, 
such  surplus  shall  be  paid  over  to  the  legal  personal  re* 
presentative  of  the  deceased  debtor's  estate,  or  dealt  with 
in  such  other  manner  as  may  be  prescribed. 

(9.)  Notice  to  the  legal  personal  representative  of  a 
deceased  debtor  of  the  presentation  by  a  creditor  of  a 
petition  under  this  section  shall,  in  the  event  of  an  order 
for  administration  being  made  thereon,  be  deemed  to  be 
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equivalent  to  notice  of  an  act  of  bankruptcy,  and  after  1 125. 
such  notice  no  payment  or  transfer  of  property  made  by 
the  legal  personal  representative  shall  operate  as  a  dis- 
charge to  him  as  between  himself  and  the  official  receiver; 
save  as  aforesaid  nothing  in  this  section  shall  invalidate 
any  payment  made  or  any  act  or  thing  done  in  good  faith 
by  the  legal  personal  representative  before  the  date  of 
the  order  for  administration. 

(10.)  Unless  the  context  otherwise  requires,  '*  Court," 
in  this  section,  means  the  Court  within  the  jurisdiction 
of  which  the  debtor  resided  or  carried  on  business  for  the 
greater  part  of  the  six  months  immediately  prior  to  his 
decease ;  *'  creditor "  means  one  or  more  creditors 
qualified  to  present  a  bankruptcy  petition,  as  in  this  Act 
provided. 

(11.)  General  rules,  for  carrying  into  effect  the  pro- 
visions of  this  section,  may  be  made  in  the  same  manner 
and  to  the  like  effect  and  extent  as  in  bankruptcy. 

Any  Creditor, 

As  we  have  seen  by  Sect.   10  of  the  Judicature  Act,  1875  Ab  to  adminis- 
(38  &  39  Vict  c.  77),  in  the  administration  of  the  assets  of  any  *™^|on  under 
deceased  person  whose  estate  may  prove  to  be  insufficient  for  ^^^  1875 
the  payment  of  his  debts  and  liabilities,  the  rules  of  law  in  ».  10. 
bankruptcy  as  to  the  respective  rights  of  secured  and  unsecured 
creditors  as  to  debts  and  liabilities  provable,  and  as  to  the  valua- 
tion of  annuities  and  future  and  contingent  liabilities  respec- 
tively, are  to  apply.     And  all  persons  who  in  any  such  case 
would  be  entitled  to  prove  for  and  receive  dividends  out  of  the 
estate  of  any  such  deceased  person,  may  come  in  under  the 
decree  or  order  for  the  administration  of  such  estate,  and  make 
such   claims  against  the  same  as   they   may  respectively  be 
entitled  to  by  virtue  of  the  Judicature  Act ;  and  such  powers 
were  extended  to  the  County  Courts. 

Prior  to  the  present  Act,  the  creditor's  remedy  was  by  a 
claim  for  administration,  whether  the  deceased  debtor's  estate 
were  or  were  not  insolvent,  made  by  a  creditor  to  the  Chancery 
Division  of  the  High  Court,  or  to  the  County  Court  where  the 

H  H  2 
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8  ^25.       personal,  or  real  or  personal,  or  real  estate  against  or  for  an 
account  or  administration  of  which  the  demand  was  made,  did 
not  exceed  in  amount  or  value  the  sum  of  500/.  (r). 
Petitioners  Such  creditor  was  entitled  whatever  was  the  amount  of  his 

debt ;  but  under  this  section,  the  debt  must  be  one  sufficient  to 
support  a  bankruptcy  petition.  So  it  must  be  a  debt  owing  by 
the  debtor  to  the  creditor,  amounting  to  501. ,  or  if  two  or  more 
creditors  join  together  for  the  purpose,  their  joint  debts  must 
in  the  aggregate  amount  to  50/.  It  must  also  be  a  liquidated 
sum  payable  either  immediately  or  at  some  certain  future 
time  («),  and  may  be  a  secured  debt  (/).  But  it  has  been  held 
that  the  amount  of  differences  due  by  a  defaulter  upon  the  Stock 
Exchange  is  '^  a  liquidated  sum  "  and  will  support  a  petition  (U). 

Proceedings, 
Notice  to  legal  Notice  must  first  be  given  to  the  legal  personal  representative 
reDrasentat'y  ^^  *'^®  deceased  of  the  petition,  then  follows  proof  of  the  debt 
of  the  petitioner,  and  of  the  insolvency.  The  legal  personal 
representative  will  have  the  right  to  dispute,  upon  the  hearing 
of  the  petition,  the  debt,  as  in  the  bankruptcy  of  a  living 
debtor,  and  the  allegation  of  the  insolvency  of  the  estate  ;  but 
when  once  these  two  essentials  are  established,  the  death  of 
the  debtor  being  practically  the  act  of  bankruptcy,  it  seems 
the  creditor  has  the  right  to  have  administration,  ex  dehitojustitiae^ 
and  the  discretion  of  the  Court  wiU  cease  to  be  exercisable.  If 
the  facts  are  not  established,  the  petition  may  be  dismissed. 

Limitatwns, 

There  are  two  limitations,  however,  to  the  creditor's  right : — 
Tn-omontha  (1.)  The  order  cannot  be  made  imtil  the  expiration  of  two 

grant  of  pro-    ^^^nths  from  the  date  of  the  grant  of  probate,  or  letters  of 
bate.  administration,  unless  the  legal  personal  representative  consents 

thereto.  But  where  the  petitioner  can  prove  an  act  of  bank- 
ruptcy has  been  committed  within  three  months  prior  to  his 
decease,  then  the  order  may  be  made  at  any  time  after  such 
decease;  but  in  any  case,  there  must,  it  seems,  have  been 
either  probate  or  lettera  of  administration,  and  a  legal  personal 
representative  (Sub-s.  3). 

(r)  And  see  B.  8.  0.,  1888,  as  to  {U)  Ex   parte    Ward    re    Ward^ 

proceedings  to  obtain  such  order  in  22  Ch.  D.  182  ;  and  the  debt  most  be 

the  High  Conrt.  an  exigible  debt,  e.g.f  payable  in  law 

(i)  See  s.  6,  snb-s.  (a)  and  (h).  and  equity.    &s  parte  Farmer,    22 

(«)  S.  6,  sub-B.  2.     And  see  gene-  Ch.  D.  797. 
rally  notes  to  s.  6. 
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(2.)  The  petition,  if  not  presented  before  proceedings  have      1 125. 

been  commenced  in  any  Court  of  Jwlice  for  such  administrar  77       ,.  .  . 
,  After  admiDiB* 

tion,  cannot  be  presented.     The  creditor's  right  is  in  such  cases  tration  b^nn. 
to  apply  to  the  CJourt  in  which  the  proceedings  are  pending,  to 
have  the  same  transferred  to  the  Court  exercising  jurisdiction 
in  bankruptcy  (Sub-s.  4). 

See  where  an  undischarged  bankrupt  in  an  unclosed  bank- 
ruptcy, died  intestate,  having  contracted  fresh  debts  (Ut), 

Jurisdiction. 

The  Court  for  the  purposes  of  such  petition  is  the  Court  Readence  for 
within  the  jurisdiction  of  which  the  debtor  resided  or  carried  ^«at«r  part  of 
on  business  for  the  greater  part  of  the  six  months  immediately  ""^  ™°'*     * 
prior  to  his  decease,  and  this  will  be  the  jurisdiction  of  the 
Court  for  bankruptcy  purposes,  which  differs  from  the  jurisdic- 
tion for  ordinary  purposes. 

£fect  of  Order, 

(1.)  The   official   receiver  becomes  trustee;    and    as    such  Receirer  ia  to 
trustee,  the  administration  will  proceed  and  be  subject  to  the  ^  trustee, 
provisions  of  Part  V.  as  modified  in  cases  where  the  receiver  is 
trustee  (Subns.  5). 

(2.)  Part  III.  as  modified  by  this  section  becomes  applicable,  Part  III. 
and  will  control  and  guide  the  administration  :  (a),  as  to  proof 
of  debts ;  (6),  mutual  credit  and  set-off;  (c),  priorities ;  (d),  pre- 
ferential claims;  (tf),  landlord's  distress;  (/),  relation  back  of 
trustee's  title ;  (g),  description  of  property  divisible ;  (A),  restriction 
of  rights  of  creditors  under  executions  or  attachments;  (t),  sheriffs 
retention,  or  otherwise,  of  proceeds ;  (f),  avoidance  of  voluntary 
settlements  ;  (k),  avoidance  of  fraudulent  preferences  ;•(/),  pro- 
tection of  bond  fide  transactions  ;  (wi),  possession  of  property  by 
trustee ;  (n),  seiziu'e  of  property ;  (o),  disclaimer  of  onerous 
property ;  ( ^),  dealing  with  and  distribution  of  the  estate ; 
(ci)y  and  the  rignt  of  the  insolvent's  representative  or  devisee  to 
the  surplus.  And  see  notes  to  the  several  sections  dealing 
with  these  respective  subjects.  And  see  Sect.  42,  Sub-s.  2,  as 
to  distress.     The  doctrine  of  relation  back  upon  the  receiver's 

{JUti)  Re  Smithf  Orcen  v.  Smithy  49  after  paying  new  creditors,  the 
L.  T.  p.  297,  in  which  it  was  held  administrator,  and  not  the  old  credi- 
that  although  there  was  a  surplus      tors,  was  entitled. 
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IS  125, 126,  appointment  will  govern  all  questions  affecting  the  rights  and 
127.         liabilities  of  the  trustee  and  of  third  parties  in  the  adminis- 

Preferential       tration. 

claims.  In  addition  to  such  preferential  rights  as  are  recognised  by 

Part  III.  of  this  Act,  the  claim  of  the  legal  personal  representa- 
tive in  respect  to  the  payment  of  the  debtor's  funeral  and 
testamentary  expenses  are  to  be  deemed  preferential,  and  to  be 
paid  in  full. 

Notice, 

Effect  of  notice  So  far  as  the  legal  personal  representative  is  concerned, 
of  petition.  notice  to  him  of  the  presentation  of  the  petition  is  tantamount 
to  notice  of  an  act  of  bankruptcy  as  between  such  representa- 
tive and  the  official  receiver  only  \  but  such  notice  of  presentar 
tion  of  a  petition  will  not  be  a  general  notice,  available  for  any 
other  purpose,  so  as  to  affect  or  interfere  with  the  rights  of 
(jther  persons.  It  has  now  been  held  by  the  House  of 
Lords  (««),  that  a  secret  act  of  bankruptcy  will  not,  without 
notice,  limit  the  right  of  mutual  set-off,  and  such  account  will 
be  taken  up  to  the  time  of  notice. 

Saving  as  to  126.  No  persoD,  not  being  a  ti'ader  within  the  meaning 
tracted  before  ^^  ^^^  Bankruptcy  Act,  1861,  shall  be  adjudged  bankrupt 
Act  of  1861.     jj^  respect  of  a  debt  contracted  before  the  passing  of  that 

Bankruptcy         . 
Act,  1869,         Act. 
8.  118. 

The  1869  Act  contained  a  similar  enactment. 

General  Rules. 

Power  to  make  127*  (1*)  The  Lord  Chancellor  may  from  time  to  time, 
general  rules,   ^j^j^  ^j^^  concurrence  of  the  President  of  the  Board  of 

Act,  1869,       Trade,  make,  revoke,  and  alter  general  rules  for  carrying 

'     '  into  effect  the  objects  of  this  Act. 

(2.)  All  general  rules  made  under  the  foregoing  pro- 
visions of  this  section  shall  be  laid  before  Parliament 
within  three  weeks  after  they  are  made  if  Parliament  is 
then  sitting,  and  if  Parliament  is  not  then  sitting,  within 
three  weeks  after  the  beginning  of  the  then  next  session  of 
Parliament,  and  shall  be  judicially  noticed,  and  shall  have 
effect  as  if  enacted  by  this  Act. 

{iUb)  See  ante  and  EttioU  t.  Turquand,  L.  R.  7  App.  Gas.  79. 
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(8.)  Such  general  rules  as  may  be  required  for  pur-  U  187, 128, 

129 

poses  of  this  Act  may  be  made  at  any  time  after  the 

passing  of  this  Act. 

(4.)  Provided  always,  that  the  said  general  rules,  so 
made,  revoked,  or  altered,  shall  not  extend  the  jurisdic- 
tion of  the  Court. 

(5.)  After  the  commencement  of  this  Act  no  general 
rule  under  the  provisions  of  this  section  shall  come  into 
operation  until  the  expiration  of  one  month  after  the 
same  has  been  made  and  issued. 

See  General  Rules  made  in  pursuance  of  this  section,  in 
Appendix. 

Fees,  Salaries,  Expenditure,  and  Returns. 

128.  (1.)  The  Lord  Chancellor  may,  with  the  sanction  Fees  and 
of  the  Treasury,  from  time  to  time  prescribe  a  scale  of 

fees  and  percentages  to  be  charged  for  or  in  respect  of 
proceedings  under  this  Act ;  and  the  Treasury  shall  direct 
by  whom  and  in  what  manner  the  same  are  to  be  collected, 
accounted  for,  and  to  what  account  they  shall  be  paid. 
The  Board  of  Trade,  with  the  concurrence  of  the 
Treasury,  shall  direct  whether  any  and  what  remunera- 
tion is  to  be  allowed  to  any  ofiBcer  of,  or  person  attached 
to,  the  Board  of  Trade,  performing  any  duties  under  this 
Act,  and  may  from  time  to  time  vary,  increase,  or  diminish 
such  remuneration  as  they  may  see  fit. 
.  (2.)  This  section  shall  come  into  operation  on  the 
passing  of  this  Act. 

129.  (1.)  The  Lord  Chancellor,  with  the  concurrence  Judicial 
of  the  Treasury,  shall  direct  whether  any  and  what  re-        ^ 
muneration  is  to  be  allowed  to  any  person  (other  than  an 
oflicer   of  the   Board   of  Trade)  performing  any  duties 
under  this  Act,  and  may  from  time  to  time  vary,  increase^ 

or  diminish  such  remuneration  as  he  may  think  fit. 
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S§  129, 130, 
131 

Annual 
accounts  of 
receipts  and 
expenditure  in 
respect  of 
lankniptcy 
procsedingB. 


Returns  by 
bankruptcy 
oificers.    H 

Bankniptcy 
Act,  1869, 
B.  115. 


(2.)  This  section  shall  come  into  operation  on  the 
passing  of  this  Act. 

130.  (1.)  The  Treasury  shall  annually  cause  to  be 
prepared  and  laid  before  both  Houses  of  Parliament  an 
account  for  the  year  ending  with  the  thirty-first  day  of 
March,  showing  the  receipts  and  expenditure  during  that 
year  in  respect  of  bankruptcy  proceedings,  whether  com- 
menced under  this  or  any  previous  Act,  and  the  pro- 
visions of  section  twenty-eight  of  the  Supreme  Court  of 
Judicature  Act,  1875,  shall  apply  to  the  account  as  if  the 
account  had  been  required  by  that  section. 

(2.)  The  accounts  of  the  Board  of  Trade,  under  this 
Act,  shall  be  audited  in  such  manner  as  the  Treasury 
from  time  to  time  direct,  and,  for  the  purpose  of  the 
account  to  be  laid  before  Parliament,  the  Board  of  Trade 
shall  make  such  returns,  and  give  such  information  as 
the  Treasury  may  from  time  to  time  direct. 

131.  The  registrars  and  other  officers  of  the  Courts 
acting  in  bankruptcy  shall  make  to  the  Board  of  Trade 
such  returns  of  the  business  of  their  respective  Courts 
and  offices,  at  such  times  and  in  such  manner  and  form 
as  may  be  prescribed,  and  from  such  returns  the  Board  of 
Trade  shall  cause  books  to  be  prepared  which  shall,  under 
the  regulations  of  the  Board,  be  open  for  public  informa- 
tion and  searches. 

The  Board  of  Trade  shall  also  cause  a  general  annual 
report  of  all  matters,  judicial  and  financial,  witliin  this 
Act,  to  be  prepared  and  laid  before  both  Houses  of  Par- 
liament. 


Under  the  1869  Act,  returns  were  required  to  be  made  to 
the  comptroller  in  bankruptcy. 

See  Sect.  78,  as  to  audit  of  trustee's  accounts. 

See  Sect.  153,  as  to  transfer  of  comptroller's  stafi*  to  the 
department  of  the  Board  of  Trade.  • 
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Evidence.  M132^. 

132.  (1.)  A  copy  of  the  London  6ra^<;^«  containing  any  OazeUe  to  be 
notice  inserted  therein  in  pursuance  of  this  Act  shall  be  T*  ^°^* 

"^  ^  Bankruptcy 

evidence  of  the  facts  stated  in  the  notice.  Act»  1869^ 

s   10 

(2.)  The  production  of  a  copy  of  the  London  Gazette 
containing  any  notice  of  a  receiving  order,  or  of  an  order 
adjudging  a  debtor  bankrupt,  shall  be  conclusive  evidence 
in  all  legal  proceedings  of  the  order  having  been  duly 
made,  and  of  its  date. 

As  to  the  effect  of  the  notice  in  the  Gazette,  so  far  as  it  affects  The  righta  of 
the  rights  of  third  persons,  see  Eevell  v.  Blake  (w),  in  which  it  ^^^  penona 
was  held  it  is  only  conclusive  as  to  the  status  of  the  bankrupt  ^^^  *^®^^' 
so  far  as  it  is  essential  to  the  validity  of  the  petitioning  credi- 
tor's debt.     And  the  notice  is  conclusive  as  to  the  proof  of  the 
several  formalities  required  so  as  to  establish  the  validity  of 
the  adjudication,  but  not  so  as  to  estop  a  person  not  a  party  to 
the  proceedings  from  showing  the  bankruptcy  was  improperly 
brought  about. 

See  and  compare  Sect.  13,  requiring  notice  of  every  receiving 
order  to  be  gazetted  and  locally  advertised. 

See  also  Sect  20,  sub-sect  2,  directing  the  notice  of  the 
order  of  adjudication  to  be  gazetted  and  locally  advertised. 

See  Sect  17,  and  also  General  Rules,  as  to  public  exami- 
nation. 

133.  (1.)  A   minute  of  proceedings  at  a  meeting  of  Eyidenccof 
creditors   under  this   Act,   signed   at   the  same  or  the  ^^^ft  ** 
next  or  ensuing  meeting,  by  a  person  describing  himself  <=^»*<>"- 
as,  or  appearing  to  be,  chainnan  of  the  meeting  at  which  ^,^i86^^ 
the  minute  is  signed,  shall  be  received  in  evidence  with-  *'  ^^^* 

out  further  proof. 

(2.)  Until  the  contrary  is  proved,  every  meeting  of 
creditors  in  respect  of  the  proceedings  whereof  a  minute 
has   been   so   signed    shall    be    deemed    to    have    been 

(tt)  L.  R.  8  C.  P.  633  ;   see  also      Geisel  re  Stanger,  81  W.  R.  264. 
cases  cited  ante,   and  see  Ex  parte 
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Evidence  of 
proceedings  in 
bankruptcy. 

Bankruptcy 
Act,  1869, 
B.  107. 


§i  133, 134.  duly  convened  and  held,  and  all  resolutions  passed 
or  proceedings  had  thereat  to  have  been  duly  passed 
or  had. 

134.  Any  petition  or  copy  of  a  petition  in  bankruptcy, 
any  order  or  certificate  or  copy  of  an  order  or  certificate 
made  by  any  Court  having  jurisdiction  in  bankruptcy,  any 
instrument  or  copy  of  an  instrument,  affidavit,  or  docu- 
ment made  or  used  in  the  course  of  any  bankruptcy  pro- 
ceedings, or  other  proceedings  had  under  this  Act,  shall, 
if  it  appears  to  be  sealed  with  the  seal  of  any  Court 
having  jurisdiction  in  bankruptcy,  or  purports  to  be 
signed  by  any  Judge  thereof,  or  is  certified  as  a  true  copy 
by  any  registrar  thereof,  be  receivable  in  evidence  in  all 
legal  proceedings  whatever. 

Sect  107  of  the  1869  Act  made  all  documents  sealed  by  the 
Court  or  signed  by  the  Judge  evidence  of  such  proceedings. 

The  present  Act  (Sect.  134)  has  re-enacted  Sect  107,  but  the 
words  "  or  M  cfrHJUd  to  he  a  true  copy  by  any  registrar  thereof^ 
are  new. 


As  to  Meetings. 

As  to  the  chairman  at  meetings  of  creditors,  see  Sched.  1, 
IT.  7,  14. 

As  to  accepting  or  rejecting  proofs,  and  adjournment,  rr.  22, 
23,  and  24 

And  by  r.  25  it  is  provided  that  *'  a  chairman  of  every  meet- 
ing shall  cause  minutes  of  the  proceedings  at  the  meeting  to 
be  drawn  up  and  fairly  entered  in  a  book  kept  for  that  purpose, 
and  the  minutes  shall  be  signed  by  him  or  by  the  chairman  of 
the  next  ensuing  meeting." 
Resolutions  The  joint  effect  of  Sects.  132,  133,  134,  and  of  the  above 

duly  arrived  at  yu\&^  ^ju  therefore  be  to  make  all  such  resolutions  arrived  at 

Mid  certified, 

conclusive         by  the  creditors,  and  the  proceedings  preliminary  and  incidental 

«vidence.  thereto,  when,  as  to  such  resolutions,  the  minutes  are  properly 

made,  and  as  to  such  other  proceedings,  if  signed,  sealed,  or 
certified  by  the  Court,  evidence  of  such  matters  and  things, 
and -inasmuch  as  the  Act  itself  does  not  provide  for  the  gazet- 
ting or  other  advertising  of  the  acceptance  or  approval  of  a 
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compOBition  or  scheme  of  arrangement    Subject  to  the  General  §|  134, 185. 

Rules,  and  any  special  order  made,  the  fact  of  such  acceptance 

of  a  composition,  whether  imder  Sect  18  or  Sect  23,  and  of  the 

approval  by  the  Court,  will  be  evidenced  by  such  certificates, 

seals,  and  signature,  as  directed  by  the  Act  (2;),  and  the  resolu- 
tions evidenced  by  the  minutes,  signed  as  directed.     But  the 

evidence  of  the  receiving  order,  and  of  the  adjudication,  will  be 

the  GuzetU  (y). 

As  to  evidence  of  discharge  in  bankruptcy,  see  Sect  30,  sub-  BHdenea  of 

sect  3 ;  and  see  General  Rules.  diacharge. 

When  sued,  the  bankrupt  is  to  give  in  evidence  the  Act  and  I 

the  special  matter,  having  previously  pleaded  the  discharga 
Where  a  person  was  arrested,  notwithstanding  he  had   a 

certificate  of  the  registrar  of  the   registration  of  a  deed  of 

arrangement  under  the  Bankruptcy  Act,  1861,  it  was  held  he 

could  not  maintain  an  action  against  the  sheriff  for  detaining 

him  in  custody  after  the  production  of  such  certificate  to  the 

officer  (z). 

See  as  to  evidence  of  a  stay  of  proceedings.  Sect.  11.  stay  of  pro- 

See   as    to    evidence  of   proceedings  of   Board  of   Trade,  ceedinge. 

Sect  140. 

136.  Subject  to  general  rules,  any  affidavit  to  be  used  Swearing  of 
in  a  Bankruptcy  Court  may  be  sworn  before  any  person  *®^'^*"- 
authorised  to  administer  oaths  in  the  High  Court,  or  in 
the  Court  of  Chancery  of  the  county  palatine  of 
Lancaster,  or  before  any  registrar  of  a  Bankruptcy 
Court,  or  before  any  officer  of  a  Bankruptcy  Court 
authorised  in  writing  on  that  behalf  «by  the  Judge  of  the 
Court,  or,  in  the  case  of  a  person  residing  in  Scotland  or 
in  Ireland,  before  a  Judge  ordinary,  magistrate,  or  justice 
of  the  peace,  or,  in  the  case  of  a  person  who  is  out  of  the 
Eangdom  of  Great  Britain  and  Ireland,  before  a  magis- 

(x)  See  Slater  t.  Jtmei,  and  Oapea  and  as  to  loeui  Handi  of  creditor  not 

T.  Ball,  L.  R.  8  Sx.   186  ;  42  L.  J.  proved    to    oppose    resolutions,    £x 

Kjt.  122  ;  Phillips  t.  Furber,  L.  R.  parUBagsUr,  49  L.  T.  273. 

6  Gh.    746  ;   and  see  as  to  signing  (2)  Aims  t.  WaterUnOf  L.  R.  5  C. 

the  instmment,  s.  18,  snb-s.  7.  P.  53  ;  and  see  ^^n  ▼.  Carter^  L.  R. 

{y)  See  Rtg,  v.  RaudniUj  21  L.  6  C.  P.  414 
T.  621  ;  and  RewiU  t.  EUake,  anie^ 
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II 135, 136.  irate  or  justice  of  the  peace  or  other  person  qualified  to 
administer  oaths  in  the  country  where  he  resides  (he 
being  certified  to  be  a  magistrate  or  justice  of  the  peace, 
or  qualified  as  aforesaid  by  a  British  Minister  or  British 
Consul,  or  by  a  notary  public). 


Who  may 

administer 

oatlis. 


Ord.  61,  r.  5  (1883),  is  as  follows  :  "  Every  master,  and  every 
first  and  second  class  clerk  in  the  Filing  and  Record  Depart- 
ment, shall,  by  virtue  of  his  office,  have  authority  to  take  oaths 
and  affidavits  in  the  Supreme  Coiurt" 


Death  of 
witness. 

Bankruptcy 
Act,  1869, 
8.  108. 


Officer  of  a  Bankruptcy  Court, 

A  trustee  as  well  as  a  receiver  become,  virtutt  officii^  officers 
of  the  Court,  and,  when  so  authorised,  may  administer  oaths. 

Under  Sect.  68,  sub-sect.  2,  express  authority  is  also  given  to 
the  official  receiver  to  administer  oaths. 

136.  In  case  of  the  death  of  the  debtor  or  his  wife,  or 
of  a  witness  whose  evidence  has  been  received  by  any 
Court  in  any  proceeding  under  this  Act,  the  deposition  of 
the  person  so  deceased,  purporting  to  be  sealed  with  the 
seal  of  the  Court,  or  a  copy  thereof  purporting  to  be  so 
sealed,  shall  be  admitted  as  evidence  of  the  matters 
therein  deposed  to. 

What  evidence  '^^  to  witnesses,  the  evidence  referred  to  is  the  deposition  of 
may  be  used,  a  witness  "  which  has  been  received  by  any  Court  in  any  pro- 
ceeding imder  this  Act,''  and  therefore  the  deposition  of  a  wit- 
ness in  a  matter  not  strictly  a  bankruptcy  matter  would  not  be 
receivable  as  evidence ;  but  in  the  case  of  the  debtor  and  his 
wife,  their  depositions,  however  or  wherever  made,  when  so 
evidenced  by  the  seal  of  the  Court,  is  receivable  as  evidence. 

Evidence  amounting  to  a  confession  may  be  used  against  the 
person  who  gives  it,  although  it  was  given  upon  oath,  and 
although  the  proceeding  in  which  it  was  given  had  reference 
to  the  same  subject-matter  as  the  proceeding  in  which  it  is  to 
be  proved,  and  although  the  witness  might  have  refiised  to 
answer  the  questions  put  to  him  (a). 


(a)  See  Stephen's  Digest  of  >  L/  of      47  ;     Ji,    r. 
£v.,   and   K,  v.    Scott,  1   D.  &  B.       a  8. 


Widdop,   L.    £.  2  a 


THE  BANKRUPTCY  ACT,   1883.  477 

Apart  from  the  special  enactment,  statements,  written  or  II  136, 137, 
verbal,  of  facts  in  issue  or  relevant  to  the  issue  are  relevant,  if        ^38. 
the  person  who  made  the  statement  is  dead,  inter  alia  ;  (1)  when  y^}^^^  eyidenoe 
it  was  made  by  the  declarant  in  the  ordinary  course  of  business,  to  be  deemed 
or  in  the  discharge  of  professional  duty,  at  or  near  the  time  ^  ^^^^ 
when  the  matter  stated  occurred,  and  of  his  own  knowledge  ; 
(2)  when  the  declaration  is  made  against  the  interest  of  the 
person  making  it  (6). 

See  Sect.  17,  as  to  the  examination  of  the  debtor  upon  oath, 
&c. ;  and  sub-sect.  8,  making  such  depositions  in  answer  evi- 
dence against  him. 

137.  Every  Court  having  jurisdiction  in  bankruptcy  Bankruptcy 
under  this  Act  shall  have  a  seal  describing  the  Court  in  Mais, 
such  manner  as  may  be  directed  by  order  of  the  Lord  Bankruptcy 

Ant     1  RAy 

Chancellor,  and  judicial  notice  shall  be  taken  of  the  seal,  g.  109. 
and  of  the  signature  of  the  Judge  or  registrar  of  any  such 
Court,  in  all  legal  proceedings. 

138.  A  certificate  of  the  Board  of  Trade  that  a  person  Certificate  of, 
has  been  appointed  trustee  under  this  Act,  shall  be  con-  of  t^^^t^*^ 
elusive  evidence  of  his  appointment.  Bankruptcy 

Act,  1869, 

See  Sects.  132, 133,  and  134,  as  to  evidence  of  other  matters.  "•  ^^* 

See  Sect.  21,  as  to  the  trustee's  appointment. 

Before  the  trustee  can  obtain  the  certificate,  the  security  Ab  to  granting 
prescribed  to  be  given  must  have  been  given,  and  unless  the  ^^^^^' 
Board  of  Trade  otherwise  objects  to  the  trustee's  appointment, 
the  certificate  will  be  granted  by  the  Board  (formerly  it  was 
given  by  the  registrar  of  the  Court  in  which  the  proceedings 
were ;  and  see  sub-sect.  2),  and,  when  so  granted,  the  appoint- 
ment takes  effect  as  from  the  date  of  the  certificate,  and  not 
the  date  of  such  appointment.  And  the  same  rule  will  apply 
to  all  subsequent  appointments  of  trustees  successively.  See 
Sects.  86,  87. 

Pending  the  appointment  (which  will  include  the  grant  of 
the  certificate  of  such  appointment),  the  receiver  (not  the  re- 
gistrar, as  under  the  1869  Act)  will  be  interim  receiver.  See 
Sect.  70,  sub-sect.  1,  clause  (a).  And  by  Sect.  54,  until  the 
trustee's  appointment,  the  official  receiver  is  trustee  for  the 

(6)  Oleadow  t.  Atkin,  1  C.  &  M.  428. 
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§1  138, 139,  purposes  of  the  Act,  and  the  property  vests  in  him  immediately 
140.        upon  the  adjudication  being  made. 

See  Sect.  21,  sub-sect.  6,  as  to  failure  by  creditors  to  appoint 
a  trustee. 

As  to  the  appointment  of  several  trustees,  see  Sect.  84 ;  and 
as  to  the  official  name  of  the  trustee,  see  Sect.  83. 

As  to  the  admissibility  of  the  trustee's  certificate  of  appoint- 
ment, for  the  purposes  of  registration,  dto.,  see  Sect.  54,  sub- 
secv.  4. 

Appeal  from        139.  Where  by  this  Act  an  appeal  to  the  High  Coui*t 

to  High  Court  is  given  against  any  decision  of  the  Board  of  Trade,  or 

of  the  official  receiver,  the  appeal  shall  be  brought  within 

twenty-one  days  from  the  time  when  the  decision  appealed 

against  is  pronounced  or  made. 


Board  of  Trade 
to  trustee. 


As  to  appeals  generally,  see  Sect.  104,  and  notes. 
Objeetionjof  When  the  Board  of  Trade  object  to  the  trustee  under  Sect 
21,  if  so  requested  by  a  majority  in  value  of  the  creditors,  the 
Board  is  to  notify  the  objection  to  the  High  Court,  and  there- 
upon the  High  Court  is  to  decide  upon  its  validity.  In  such 
cases  it  seems  this  section  will  not  apply. 

Ca^es  in  which  there  it  an  appeal. 

Appeal  by  1.  In  the  case  of  the  objection  to  the  trustee's  release  by  the 

"■*^  Board  of  Trade,  see  Sect.  82,  sub-sect.  1. 

2.  When  the  Board  removes  the  trustee  from  his  office  for 
misconduct  or  failure  to  perform  his  duties,  see  Sect.  86, 
sub-sect.  2. 

3.  Under  Sect.  16,  2,  as  to  unclaimed  dividends. 

But  the  Board  of  Tfade  may  also,  under  the  authority  of 
Sect.  102,  upon  default  of  a  trustee,  debtor,  or  other  person,  in 
obeying  any  order  or  direction  given  by  the  Board  of  Trade,  or 
by  an  official  receiver,  or  any  other  officer  of  the  Board  of 
Trade,  or  other  duly  authorised  person,  make  application  to  the 
Court  to  order  and  direct  such  act  to  be  done,  and  the  Court 
has  power  to  make  the  order. 

Proceedings  of      14tO.  (1.)  All  documents  pufporting  to  be  orders  or 
^fj^  ®^  certificates  made  or  issued  by  the  Board  of  Trade,  and 
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to  be  sealed  with  the  seal  of  the  Board,  or  to  be  signed  tt  WOi  1*1* 

by  a  secretary  or  assistant  secretary  of  the  Board,  or  any 

person  authorised  in  that  behalf  by  the  President  of  the 

Board,  shall  be  received  in  evidence,  and  deemed  to  be 

such  orders  or  certificates  without  further  proof  unless 

the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board 
of  Trade  that  any  order  made,  certificate  issued,  or  act 
done,  is  the  order,  certificate,  or  act  of  the  Board  of 
Trade  shall  be  conclusive  evidence  of  the  fact  so 
certified. 

See  also  Sects.  132,  133,  134,  as  to  evidence  in  other  cases. 

Time. 

141.  (1.)  Where  by  this  Act  any  limited  time  from  or  Compatatioii 
after  any  date  or  event  is  appointed  or  allowed  for  the  ^  *"**' 

,  Bankmptcy 

doing  of  any  act  or  the  taking  of  any  proceeding,  then  in  Act,  1869, 
the  computation  of  that  limited  time  the  same  shall  be  '* 
taken  as  exclusive  of  the  day  of  that  date  or  of  the 
happening  of  the  event,  and  as  commencing  at  the  be- 
ginning of  the  next  following  day ;  and  the  act  or  pro- 
ceeding shall  be  done  or  taken  at  least  on  the  last  day  of 
that  limited  time  as  so  computed,  unless  the  last  day  is  a 
Sunday,  Christmas  Day,  Good  Friday,  or  Monday  or 
Tuesday  in  Easter  week,  or  a  day  appointed  for  public 
fast,  humiliation,  or  thanksgiving,  or  a  day  on  which  the 
Court  does  not  sit,  in  which  case  any  act  or  proceeding 
shall  be  considered  as  done  or  taken  in  due  time  if  it  is 
done  or  taken  on  the  next  day  afterwards,  which  shall  not 
be  one  of  the  days  in  this  section  specified. 

(2.)  Where  by  this  Act  any  act  or  proceeding  is 
directed  to  be  done  or  taken  on  a  certain  day,  then  if 
that  day  happens  to  be  one  of  the  days  in  this  section 
specified,  the  act  or  proceeding  shall  be  considered  as 
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II  141, 142.  done  or  taken  in  due  time  if  it  is  done  or  taken  on  tlie 
next  day  afterwards,  which  shall  not  be  one  of  the  days 
in  this  section  specified. 


Ord.  LXIV. 

Rules  of 
Supreme 
Court,  1883, 
as  to  time.* 


Seirioe  of 
notices. 


Compare  with  this  section  the  provisions  contained  in  the 
Rules  of  the  Supreme  Court,  1883.  Rule  2  is  as  follows : — "Where 
any  limited  time  less  than  six  days  from  or  after  any  date  or  eTcnt 
is  appointed  or  allowed  for  doing  any  act  or  taking  any  proceed- 
ing, Sunday,  Christmas  Day,  and  Good  Friday,  shall  not  be 
reckoned  in  the  computation  of  such  limited  time." 

Rule  3  is  as  follows  : — "  Where  the  time  for  doing  any  act 
or  taking  any  proceeding  expires  on  a  Simday,  or  other  day  on 
which  the  offices  are  closed,  and  by  reason  thereof  such  act  or 
proceeding  cannot  be  done  or  taken  on  that  day,  such  act  or 
proceeding  shall,  so  far  as  regards  the  time  of  doing  or  taking 
the  same,  be  held  to  be  duly  done  or  taken  if  done  or  taken  on 
the  day  on  which  the  offices  shall  next  be  open." 

See  as  to  time  for  appealing.  Order  LVIII.  Rule  9  and  15, 
Rules  of  the  Supreme  Court,  1883.  The  Court  of  Appeal  can 
ext-end  the  time  by  special  leave  (c).  And  see  as  to  appeals, 
ante,  p.  438. 

It  was  held  under  the  1869  Act  that  the  time  for  appealing 
to  the  Court  of  Appeal  from  the  Chief  Judge  was  r^ulated 
by  the  Judicature  Rules,  and  not  by  the  Bankruptcy  Rules, 
and  that,  therefore,  upon  appeal  Sundays  were  to  be  included 
in  the  computation  of  time,  reckoning  from  the  time  when 
the  judgment  or  order  was  signed,  entered  or  perfected,  or 
when  an  application  was  refused,  from  the  date  of  such 
refusal,  up  to  the  date  when  notice  was  served  upon  the 
respondent  {d). 

Notices, 

142,  All  notices  and  other  documents  for  the  service 
of  which  no  special  mode  is  directed  may  be  sent  by  pre- 
paid post  letter  to  the  last  known  address  of  the  person 
to  be  served  therewith. 


(e)  And  see  Ex  parte  Kiveton  Coal 
Co.y  and  Ex  pafU  Hay  ward,  both 
ante, 

{d)  See  Ex  parte  Garrard  re  Lewer, 
5  Ch.  D.   61 ;  46  L.  J.  Bank.   70 ; 


Ex  paHe  Viney  re  OUhert,  4  Ch.  D. 
794.  Ab  to  notice  of  intention  to 
Taiy  order  which  need  not  be  giTea 
within  the  limited  time,  see  Ex  parte 
Bithop  re  Fox  A  Co,  15  Cb.  D.  400. 
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W  148,  144. 

Formal  Defects. 

143.  (1.)  No  proceeding  in  bankruptcy  shall  be    in- Formal  defect 

not  to  inyali- 

validated  by  any  formal  defect  or  by  any  irregularity,  daxe  proceed- 
unless  the  Court  before  which  an  objection  is  made  to  "**"•     ^ 

^  ....  Bankruptcy 

the  proceeding  is  of  opinion  that  substantial  injustice  has  Act,  1869, 
been  caused  by  the  defect  or  irregularity,  and  that  the    '     ' 
injustice  cannot  be  remedied  by  any  order  of  that  Court. 
(2.)  No  defect  or  in'egularity  in  the  appointment  or 
election  of  a  receiver,  trustee,  or  member  of  a  committee 
of  inspection  shall  vitiate  any  act  done  by  him  in  good 
faith. 

See  Sect.  105,  sub-sects.  2  and  3,  which  enables  the  Court  to 
adjourn  or  amend  any  process  or  proceeding  upon  terms. 

See  Sect.  95,  sub-sect.  3,  which  protects  proceedings  taken  in 
a  wrong  Court  (e). 

See  Sect.  97,  which  authorizes  the  Court  in  which  proceedings 
are  taken  to  transfer  same  from  Court  to  Court,  at  any  time  or 
stage  thereof.     ^ 

See  Sect.  100,  as  to  the  powers  of  the  County  Court  com- 
mensurate with  those  of  the  High  Court. 

Stamp  Duty, 

144.  Every  deed,  conveyance,  assignment,  surrender,  Exemption  of 
admission,  or  other  assurance  relating  solely  to  freehold,  fp^m  g^^jp 
leasehold,  copyhold,  or  customary  property,  or  to  any*^"*^' 

.  Bankruptcy 

mortgage,  charge,  or  other  incumbrance  on,  or  any  estate,  Act,  1869, 
right,  or  interest  in  any  real  or  personal  property  which  * 
is  part  of  the  estate  of  any  bankrupt,  and  which,  after  the 
execution  of  the  deed,  conveyance,  assignment,  surrender, 
admission,  or  other  assurance,  either  at  law  or  in  equity, 
is  or  remains  the  estate  of  the  bankrupt  or  of  the  trustee 
under  the  bankruptcy,  and  every  power  of  attorney, 
proxy,  paper,  writ,  order,  certificate,  affidavit,  bond,  or 
other  instrument  or  writing  relating  solely  to  the  pro«- 

(c)  And  see  JUvdl  t.  Blake,  ante,       42  L.  J.  Bank.  32 ;  £x  parte  Charles^ 
and  lU  Buddand,  L.  R.  15  Eq.  221 ;       L.  R.  13  Bq.  638. 

I  I 
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§§  144^  145.  perty  of  any  bankrupt,  or  to  any  proceeding  under  any 
bankruptcy,  shall  be  exempt  from  stamp  duty,  except  in 
respect  of  fees  under  tliis  Act. 

Executions. 
Sales  under  145.  Where  the  sheriff  sells  the   goods  of  a  debtor 

executions  to  ,  .  •         #.  i  •         ^  *  i 

bo  public.  under  an  execution  lor  a  sum  exceeding  twenty  pounds 
(including  legal  incidental  expenses),  the  sale  shall,  unless 
the  Court  from  which  the  process  issued  otherwise  orders, 
be  made  by  public  auction,  and  not  by  bill  of  sale  or 
private  contract,  and  shall  be  publicly  advertised  by  the 
sheriff  on  and  during  three  days  next  preceding  the  day 
of  sale. 

Executions  Execution  for  any  amount  levied  by  seizure  and  sale  of  the 

of  bank^*         goods  of  any  debtor  under  process  in  an  action  in  any  Court  or 

ruptcy.  in  any  civil  proceeding  in  the  High  Court  is  now  an  act  of 

bankruptcy,  and  see  notes  to  Sect.  4,  sub-sect.  (a). 

See  also  as  to  the  completion  of  an  execution  by  seizure  and 
sale,  Sect.  45,  sub-sects.  1  and  2,  and  notes. 

See  as  to  duties  of  sheriff  upon  receipt  of  notice  prior  to  sale, 
Sect.  46,  sub-sect.  1.  And  after  sale,  under  an  execution  in  respect 
of  a  judgment  for  a  sum  exceeding  20L,  see  Sect.  46,  sub-sect.  2. 
The  execution  The  difference  in  the  language  used  in  this  section  and  in 
excetw  of  20/.  Sect.  46  must  be  borne  in  mind.  Tn  this  section  it  is  "  sells 
the  goods  of  a  debtor  under  an  execution  for  a  sum  exceeding 
20/.,  including  legal  and  incidental  expenses."  Whereas  under 
Sect.  46,  the  words  are  "  sold  under  an  execution  in  respect  of  a 
judgment  for  a  sum  exceeding  20/."  (/). 

Prior  to  this  Act  the  sheriff  was  at  liberty  to  sell  by  private 
contract  to  any  person  who  would  purchase,  and  the  contract 
was  evidenced  by  a  bill  of  sale  from  the  sheriff  to  the  buyer. 
A  solvent  This  section  is  not,  it  is  submitted,  intended  to  limit  the 

pay  out™heriff.  debtor's  right,  if  solvent,  to  prevent  a  sale  by  paying-out  the 
sheriff,  and  in  such  a  case  there  was  nothing  to  destroy  the 
creditor's  right  to  the  money,  if  such  sale  were  bond  fide  and 
not   an  act  of  bankruptcy  (y),  but  the  debtor  would  not  be 

(/)  And   see  hjb  to  construction,  {g)  See  Ex  parte  Pearton  re  Mor- 

Ex  parte  The  Liverpool  Loan  Co.  re  timer j   L.  R.  8  Ch.  667  ;   Ex  parte 

Btdlen,  L.  R.  7  Ch.  732  ;  42  L.   J.  Brooke  re  ffassaU,  L.  R.  9  Ch.  301 ; 

Bank.  14.  Stock  ▼.  Holland,  L.  R.  9  Bx.  147. 


pay 
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entitled  to  get  a  creditor  to  pay  out  the  sheriff  and  to  resell  IS  145, 146. 
the  goods  to  the  debtor,  for  in  such  a  case  there  would 
certainly,  it  is  submitted,  be  a  sale  by  the  sheriff  to  the 
creditor  by  private  contract,  and  contravening  this  provision  (A). 
And  if  the  debtor  was  insolvent  the  transaction  would  likewise 
be  void  as  a  fraudulent  preference  and  an  act  of  bankruptcy. 

Apart  from  this  enactment,  and  therefore  applicable  to  all  Sheriff  or 
cases  where  the  sum  is  within  the  limit,  t.e.,  where  the  exe-  ^'^P?'  ""'^^ 

'         '  sell  to  pnr- 

cution  is  for  a  sum  not  exceeding  201.  (inclusive  of  expenses)^  chaser. 

the  law  is,  that  the  solvent  owner  of  the  goods  may  make  a 
valid  sale  of  them,  whilst  in  the  sheriff's  possession,  to  a 
purchaser  (t) ;  and  the  sheriff  may  make  a  valid  sale  by  private 
contract  to  the  execution  creditor,  and  which  sale  will  convey 
an  indefeasible  title  to  a  b(md  fide  vendee,  so  much  so,  that 
if  the  writ  be  afterwards  vacated  the  defendant  will  not  be 
restored  to  his  goods  (A;). 

The  sheriff  is  only  bound  to  sell  within  a  reasonable  time  Must  sell 
and  before  the  return  of  the  venditioni  exponas^  otherwise  he  J^oimble 
is  liable  to  an  action ;    but  he   may  take  a  reasonable  time,  time, 
it    seems,   to    inquire    into    any  notice   of    an    act    of  bank- 
ruptcy (/).      And  he  was   not    bound  (subject  to  his  bearing 
the  expense  of  any  other   mode   of  selling)  to  sell   by   auc- 
tion (m).     And    he    cannot    make  a   valid   contract   for   sale 
under  a/,  fa,  unless  he  has  actually  seized  the  goods  (w). 

146.  (1.)  The  sheriff  shall  not  under  a  writ  of  cZ<?(/ii  Writ  of  elegit 
deliver  the  goods  of  a  debtor  nor  shall  a  writ  of  elegit  t©  goods. 
extend  to  goods. 

(2.)  No  writ  of  levari  facias  shall  hereafter  be  issued  in 
any  civil  proceeding. 

The  Writ  of  Elegit   derives    its   name   from   the   election  Origin  of  writ. 


(A)  See  Masiyn  re  Stock,  9  Q. 
B.  D.  432 ;  51  L.  J.  Q.  B.  592. 

(i)  Ex  parte  Hall  re  Toumsend, 
infra.  But  under  this  Act  all 
executions  by  seizure  and  sale  of 
goods,  it  must  be  remembered,  are 
upon  sale  acts  of  bankruptcy ;  and 
see  Ez  parte  Pearton,  supra^  as  to 
fraudulent  transfer. 

{k)  Doe  Y.  Tfiom,  1  Mau.  &  S. 


425 ;  and  see  as  to  selling  after 
tender,  Lepans  ▼.  Moaregreen,  1 
Keb.,  655. 

(I)  See  Bale*  t.  Wingfield,  2  N. 
k  M.  831  ;  Ayshford  v.  Murray, 
23  L.  T.  470. 

(m)  Phillips  V.  Viscount  of  Canter^ 
Iniry,  11  M.  &  W.  619. 

(ii)  Sec  Ex  parte  JIall  re  Town- 
send,  U  Ch.  D.  132. 

I  I  2 
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I  146.  given  to  the  plaintiff  by  the  Statute  Westminster  II.  (13 
Ed.  I.,  c.  18),  and  from  the  entry  of  the  award  of  the  exe- 
cution on  the  roll,  "  Qttod  elegit  sibi  execiUianem."  It  is  a 
judicial  writ  founded  upon  the  above  statute,  and  lies  to 
recover  any  sum  of  money  or  any  costs  payable  under  a 
judgment,  or  under  any  order  of  the  Court  or  Judge  (o). 
Extends  to  The  Statute  1  &  2  Vict.  c.  110,  s.  11,  extended  the  juriadic- 

whole  of  landB.  ^j^^^  ^^  ^^^  ^,^^  ^  ^^^  ^^j^^^^  ^^  ^^^  debtor's  lands  instead  of  a 

moiety  (/>). 
And  formerly        Under  this  writ  the  sheriff  was  entitled  to  seize  the  debtor's 
to  goods.  goods  at  once  and  prior  to  the  holding  of  the  inquisition,  and 

from  the  time  of  seizure  the  creditor  became  a  secured  creditor 
within  the  meaning  of  Sect.  16  of  the  Bankruptcy  Act, 
1869(9).  And  it  was  also  held  that  Scot  87  of  that  Act 
requiring  the  sheriff  to  hold  the  proceeds  of  a  sale  under  an 
execution  had  no  application  to  a  writ  of  elegit  (r),  and  delivery 
to  the  creditor  of  the  goods  seized  at  the  appraised  value  by 
the  jury  on  the  inquisition,  was  held  to  have  been  a  sale  within 
the  protection  of  Sect.  95,  sub-sect.  3  of  the  1869  Act,  if  the 
creditor  had  not  notice  of  any  act  of  bankruptcy  committed  by 
the  debtor  prior  to  the  seizure,  or  available  against  him  for 
adjudication  («). 

This  section  will  now  come  into  operation  so  as  to  prevent  the 

seizure  of  goods,  under  a  writ  of  elegit,  and  therefore  the  rights 

of  all  executions  will  be  determined  under  Sects.  45  and  46, 

and  perhaps  also  Sect.  49  of  this  Act,  and  see  notes  to  these 

sections. 

Still  applicable      Lands  (and  all  that  is  comprised  within  the  term)  will,  as 

to  lands,  &c.     heretofore,  be  extended  under  the  writ  of  elegit,  and  the  creditor 

acquires  a  security  upon  seizure,  and  in  the  case  of  an  equitable 

interest,  upon  the  appointment  of  a  receiver  prior  to  the  date 

of  the  receiving  order,  and  without  notice  of  the  petition  or  an 

act  of  bankruptcy,  available  for  making  the  receiving  order. 

As  to  incam-         A  judgment  creditor  who  has  sued  out  an  elegit  but  is  unable 

branoee.  ^  obtain  delivery  by  the  sheriff  of  the  debtor's  lands  by  reason 


(o)    See  definition   in  Gharchiirs  15  Cb.  D.  C.  A.  447. 

Law  of  SberifTs,  2  ed.,  p.  351.  (r)  lb. 

{p)  And  see  23  &  24  Vict.  c.  38,  («)  Ex  parU   VaU  re  Bannitter^ 

8.  2,  reqairing  registration,  and  also  18  Ch.  D.  187 ;  and  following  Ex 

27  &  28  Vict  c.  112.  parU  SekvUe^  L.  B.  9  Ch.  409. 

(g)  See  Ex  parte  AbboU  re  Qourlay, 
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of  the  legal  estate  being  outstanding  and  the  existence  of  prior  II  146, 147. 
incumbrances,  is  entitled  to  a  decree  for  sale,  subject  to  incum-  And  decree 
brances  and  the  appointment  of  a  receiver,  and  not  merely  to  for  sale. 
a  declaration  that  he  has  a  charge  upon  the  land,  and  he  is  not 
bound  to  redeem  such  incumbrances  (t). 

As  to  the  issue  of  such  writs,  see  Rules  of  the  Supreme  Conflicting 
Court,  Order  42,  Rules  8,  9,  and  particularly  Rule  17,  entitling  "^"^ 
every  person  to  whom  any  sum  of  money  or  costs  is  due  to 
sue  out  a  writ  of  fi,  fa,  or  eUgit  to  enforce  payment  thereof, 
and  also  Order  43,  Rules  1  and  5.     But  it  is  submitted  these 
rules  cannot  apply  having  regard  to  the  above  enactment. 

As  to  writs  of  levari  facias^  such  writs  belong  to  the  class  Writs  of 
of  judicial  processes  in  personal  actions  by  the  Conunon  Law,  *^^rifaetas, 
and  in  all  cases  where  the  writ  is  issued  the  land  was  debtor. 
By  such  writs  the  sheriff  might  levy  the  debt  of  all  the 
goods  and  chattels  of  the  defendant,  as  well  as  emblements 
and  rents,  but  not  his  lauds,  though  the  writ  say  de  terris 
et  catallis  (ti). 

Bankrupt  Trustee. 

147.  Where  a  bankrupt  is  a  trustee  within  the  Trustee  Application  of 
Act,  1850,  section  thirty-two  of  that  Act  shall  have  effect  bankruptcy  of 
so  as  to  authorise  the  appointment  of  a  new  trustee  in  *™**®®' 
substitution   for  the  bankrupt   (whether  voluntarily  re-  Act,  1869^ 
signing  or  not),  if  it  appears  expedient  to  do  so,  and  all  "*  ^^^• 
provisions  of  that  Act,  and  of  any  other  Act  relative 
thereto,  shall  have  effect  accordingly. 

See  the  several  provisions  of  the  Trustee  Act,  1850  (13  k  14  The  Tmstee 
Vict.  c.  60)  («).  Whenever  it  is  expedient  to  appoint  a  new  ^^*- 
trustee,  and  it  is  inexpedient,  difficult,  or  impracticable  to  do 
so  without  the  assistance  of  the  Court,  the  Court  can  make  an 
order  appointing  a  new  trustee  or  new  trustees  in  substitution 
for  or  in  addition  to  any  existing  trustee  or  trustees,  or  whether 
there  be  an  existing  trustee  or  not. 

Trust   estates   are  liable  to  involuntary   alienation,  as  we  Trust  estates. 
have  seen  on  the  bankruptcy  of  the  cedui  que  tntst ;  but  on  the 

(0   WeUs  V.  Kdpin,  L.  R.  18  Eq.  {x)  See  also  15  &  16  Vict.  c.  66  ; 

298  ;  44  L.  J.  Ch.  184.  and  36  &  37  Vict.  c.  66  ;  and  38  &, 

(n)  Corny ns*  Digest  tit.  Execution,  39  Vict.  c.  77,  s.  7. 
p.  220 ;  and  **  ProccHs,"  E.,'p.  131. 
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§§  147, 148.  bankruptcy  of  the  trustee,  the  l^al  estate  in  the  premises  of 
which  he  is  trustee  remains  vested  in  him,  and  does  not  pass  to 
the  trustee  for  his  creditors. 

This  section  makes  the  provision  of  Sect.  32  of  the  Trustee 
Act,  1850,  applicable  to  that  if  the  trustee  becomes  bankrupt, 
and  whether  he  voluntarily  resign  his  trust,  or  refuse  or  neglect 
to  do  so,  the  Chancery  Division  of  the  High  Court  can  under 
the  above  provisions  of  the  Act  appoint  a  new  trustee. 

The  expression  used  here  is  "  a  bankrupt " ;  and  therefore 
will  have  no  application  to  an  insolvent  trustee  against  whom 
only  a  "  receiving  order "  has  been  made ;  and  in  such  cases 
the  legal  estate  being  also  vested  in  the  insolvent,  he  will  con- 
tinue to  be  trustee.  Formerly,  the  rule  as  to  the  retention  of 
the  estate  was  applicable  also  to  the  eases  of  insolvency  (y). 


TniBtec  must 
l>c  bankrupt. 


Acting  of 
corporatioHB, 
jtartners,  &c. 

Bankruptcy 

Act,  1869, 
8.  80  (7). 


Proofs  en 
behalf  of  com- 
])anie8, 
iunatici},  &c 


Coi'porations,  dtc. 

148.  For  all  or  any  of  the  purposes  of  this  Act  a  cor- 
poration may  act  by  any  of  its  officers  authorised  in  that 
behalf  under  the  seal  of  the  corporation,  a  firm  may  act 
by  any  of  its  members,  and  a  lunatic  may  act  by  his  com- 
mittee or  curator  bonis. 

See  and  compare  Sect.  115  as  to  firms.  Officers  of  a  corpora- 
tion representing  the  corporation  must  be  authorised  under  the 
corporate  seal  so  to  act. 

Sect.  80,  sub-sect.  7  of  the  1869  Act,  named  specifically  certain 
Acts  which  such  agent  of  a  corporation  might  be  authorised 
to  do. 

Bodies  politic  or  companies  are  not  mentioned  specifically ; 
but  see  Companies  Act,  1862,  25  &  26  Vict.  o.  89,  s.  95. 

It  was  held  that  rr.  67  and  68  of  the  Rules  of  1870,  enablmg 
proof  to  be  made  by  a  creditor,  did  not  apply  to  proofs  by 
persons  appointed  by  the  Courts  of  Chancery  or  Lunacy  to 
represent  the  creditor's  estate.  As  to  limatics,  it  would  seem 
now  that  either  the  committee  or  curator  bonis  may  prove  and  act 
generally  in  bankruptcy  on  behalf  of  the  lunatic ;  but  as  to 
companies  under  order  of  winding  up,  it  seems  the  official 
liquidator  (z)  is  entitled  in  the  case  of  a  bankrupt  shareholder 


il/)  Sinia  T.  ThomaSf  12  Ad.  &  El. 
530. 


(z)  Ex  parte  Jlare  re  Engiand^  L. 
B.  10  Cfa.  219  ;  44  L.  J.  Bank.  50. 
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in  a  company  in  course  of  winding  up  to  prove  not  only  for  M  148, 149, 
the  arrears  of  calls,  but  for  all  future  calls  to  the  amount    150, 151. 
remaining  unpaid  on  the  shares  (a). 


Construction  of  former  Acts,  dtc, 

149.  (1.)  Where  in  any  Act  of  Parliament,  instrument,  Construction  of 

J.  J  .,  .,         ■•/•  .1  Acts  mention- 

or  proceeding  passed,  executed,  or  taken  before  the  com-  ing  commiBsion 
mencement  of  this  Act  mention  is  made  of  a  commission  ?^  i>an^ruptcy, 

etc. 

of  bankruptcy  or  fiat  in  bankruptcy,  the  same  shall  be  Bankruptcy 
construed,   with  reference  to  the.  proceedings  under  a^^ijg^*^^* 
bankruptcy  petition,  as  if  a  commission  of  or  a  fiat  in 
bankruptcy  had  been  actually  issued  at  the  time  of  the 
presentation  of  such  petition. 

(2.)  Where  by  any  Act  or  instrument,  reference  is  made        • 
to  the  Bankruptcy  Act,  1869,  the  Act  or  instrument  shall 
be  construed  and  have  effect  as  if  reference  were  made 
therein  to  the  corresponding  provisions  of  this  Act. 

150.  Save  as  herein  provided  the  provisions  of  this  Certain  pro- 

.  .  ,        fi       visions  to  bind 

Act  relating  to  the  remedies  agamst  the  property  of  a  the  Crown, 
debtor,   the    priorities  of  debts,   the   effect   of  a  com- 
position or  scheme  of  arrangement,  and  the  effect  of  a 
discharge  shall  bind  the  Crown. 

Sec  Sect.  30  as  to  order  of  discharge  not  binding  the 
Crown. 

See  Sect  18  as  to  approval  of  composition  not  discharging 
creditor  who  would  not  be  affected  by  an  order  of  discharge. 

Sec  Sect.  40  as  to  priorities  of  payments. 

151.  Nothing  in  this  Act,  or  in  any  transfer  of  juris-  Saving  for 
diction  effected  thereby,  shall  take  away   or  affect  any  orJudwncc. 
right  of  audience  that  any  person  may  have  had  at  the 
commencement  of  this  Act,  and  all  solicitors  or  other 
persons  who  had  the  right  of  audience  before  the  Chief 

(rt)  £x  jkirte  Pickering  re  Picker-  1  ;  19  L.  T.  369  ;  McEiocn*»  Caae, 
iwj,  L.  K.  4  Ch.  58 ;  38  L.  J.  Bank.       L.  R.  6  Cb.  582. 
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§1  161, 152,  Judge  in  Bankruptcy  shall  have  the  like  right  of  audience 
in  bankruptcy  matters  in  the  High  Court. 

The  effect  of  this  enactment  would  seem  inferentially  to  give 
such  right  of  audience  in  the  Court  of  Appeal  as  well  as  in  the 
Bankruptcy  Division  of  the  High  Ck>urt 

Married  162.  Nothing  in  this  Act  shall  affect  the  provisions  of 

45  &  46  Vict    ^^^  Married  Women's  Property  Act,  1882. 

^-  ^^'  The  effect  of  the  Married  Women's  Property  Act,  1882  (45 

&  46  Vict.  c.  75,  88.  1,  3,  «fec.),  have  been  noted  elsewhere  so 

far  as  they  affect  the  various  rights  and  liabilities  affected  by 

this  Act. 

General  effect       Generally,  it  may  be  said  that  a  woman  who  marries  aft^ 

of  Married       January,  1883,  is  entitled  to  all  real  and  personal  property 

Proi>erty  Act,    ^hich  belongs  to  her  at  the  time  of  marriage,  or  which  may  be 

1S83.  acquired  by,  or  devolve  upon  her  after  marriage,  and  including 

also   the  profit  of  a  business  carried  on  separately  firom  her 

husband  (6). 

And  a  wife  can  contract  and  sue,  as  to  her  separate  estate, 
as  if  she  were  a  feme  sole  (66). 

And  she  may  be  made  bankrupt.  She  can  also  sue  alone  for 
the  protection  of  her  property  (c),  and  her  husband  is  still  liable 
for  the  debts  of  his  wife  to  the  extent  of  property  acquired  by 
him.  Upon  the  bankruptcy  of  the  husband  a  married  woman, 
as  to  loans  made  by  her  to  her  husband,  will  be  postponed  as  to 
dividend  until  the  rest  of  the  creditors  are  paid  (cf),  and  such 
loans  become  his  assets. 

Transitory  Provisions. 
Comptroller  of      163,  (1.)  The  existing  comptroller  in  bankruptcy  and 
Ac,  and  their  his  officers,  clerks,  and  servants  shall  not  be  attached  to 
*  *  '  the  Supreme  Court,  but  shall  in  all  respects  act  under 

Act,  1869,       the  directions  of  the  Board  of  Trade, 

(2.)  The  existing  official  assignee,  provisional  and 
official  assignee  of  the  estates  and  effects  of  insolvent 
debtoi-s,  and  receiver  of  the  Insolvent  Debtor's  Court, 

(6)  See  B.  2  and  s.  5,  as  to  women  ruptcy  as  it  affects  sepamte  estate, 

married  prior  to  the  commencement  Ex  parte  Butler,  9  L  T.  660. 
of  the  Act.  (c)  8.  12. 

(66)  S.   1 ;   and  see  as  to  bank.         [d)  S.  8. 


B.  55. 
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together  with  his  staff,  the  official  solicitors   and  the  8J153. 

messenger  in  bankruptcy,  together  with  his  staff,  and  the 
accountant  in  bankruptcy  and  his  staff,  and  also  such 
other  officers  and  clerks  of  the  London  Bankruptcy  Court 
as  the  Lord  Chancellor,  with  the  concurrence  of  the 
Board  of  Trade,  may  at  any  time  select,  shall  be  trans- 
ferred to  and  become  officers  of  the  Board  of  Trade ; 
provided  that  the  Board  of  Trade,  with  the  concurrence 
of  the  Lord  Chancellor,  may  at  any  time  transfer  any 
such  officer  or  clerk  from  the  Board  of  Trade  to  the 
Supreme  Court. 

(8.)  Subject  to  the  provisions  of  this  Act  they  shall 
hold  their  offices  by  the  same  tenure  and  on  the  same 
terms  and  conditions,  and  be  entitled  to  the  same  rights 
in  respect  of  salary  and  pension  as  heretofore,  and  their 
duties  shall,  except  so  far  as  altered  with  their  own 
consent,  be  such  as  in  the  opinion  of  the  Board  of  Trade 
are  analagous  to  those  performed  by  them  at  the  com- 
mencement of  this  Act. 

(4.)  On  the  occurrence,  at  any  time  after  the  passing 
of  this  Act,  of  any  vacancy  in  the  office  of  any  of  the  said 
persons,  the  Board  of  Trade  may,  with  the  approval  of 
the  Treasury,  make  such  arrangement  as  they  think  fit, 
either  for  the  abolition  of  the  office,  or  for  its  continuance 
under  modified  conditions,  and  may  appoint  a  fit  person 
to  perform  the  remaining  duties  thereof,  and  the  person 
so  appointed  shall  have  all  the  powers  and  authorities 
of  the  person  who  is  at  the  passing  of  this  Act  the  holder 
of  such  office ;  and  all  estates,  rights,  and  effects  vested 
at  the  time  of  the  vacancy  in  any  such  officer  shall  by 
virtue  of  such  appointment  become  vested  in  the  person 
so  appointed,  and  the  like  appointment  on  a  vacancy 
shall  be  made,  and  the  like  vesting  shall  have  effect  from 
time  to  time  as  occasion  requires :  Provided  that  any 
person  so  appointed  shall  be  an  officer  of  the  Board  of 
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153, 154.  Trade,  and  shall  in  all  respects  act  under  the  directions 
of  the  Board  of  Trade. 

(5.)  The  Board  of  Trade  may,  with  the  approval  of 
the  Lord  Chancellor,  from  time  to  time  direct  that  any 
duties  or  functions,  not  of  a  judicial  character,  relating 
to  any  hanki'uptcies,  insolvencies,  or  other  proceedings 
under  any  Act  prior  to  the  Bankruptcy  Act,  1869,  which 
were,  at  the  time  of  the  passing  of  this  Act,  performed 
or  exercised  by  registrars  of  County  Courts,  shall  devolve 
on  and  be  performed  by  the  official  receiver,  and  there- 
upon all  powers  and  authorities  of  the  registrar,  and  all 
estates,  rights,  and  effects  vested  in  the  registrar  shall 
become  vested  in  the  official  receiver. 

154,  (1.)  If  the  Lord  Chancellor  is  of  opinion  that  any 
office  attached  to  the  London  Bankruptcy  Court  at  the 
passing  of  this  Act  is  unnecessary,  he  may,  with  the  con- 
currence of  the  Treasury,  at  anj^  time  after  the  passing  of 
this  Act,  abolish  the  office. 

(2.)  The  Treasury  may,  on  tlie  petition  of  any  person 
whose  office  or  employment  is  abolished  by  or  under  this 
Act,  on  the  commencement  of  this  Act  or  on  any  other 
event,  inquire  whether  any,  and  if  any,  what  compensa- 
tion ought  to  be  made  to  the  petitioner,  regard  being  had 
to  the  conditions  on  which  his  appointment  was  made, 
the  nature  of  his  office  or  employment,  and  the 
duration  of  his  service  ;  and  if  they  think  that  his  claim 
to  compensation  is  established,  may  award  to  him,  out  of 
moneys  to  be  provided  by  Parliament,  such  compensation, 
by  annuity  or  otherwise,  as  under  the  circumstances  of 
the  case  they  think  just  and  reasonable. 

(3.)  The  Board  of  Trade  may,  under  the  like  con- 
ditions and  on  the  like  terms,  abolish  any  of  the  offices 
in  the  last  preceding  section  mentioned. 


Power  to 

aboIiKh  exist- 
ing offices. 

Bankruptcy 
Act,  1869, 
ss.  129,  131. 


Under  the  Act  of  1869,  the  comptroller  exercised  the  supreme 
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audit  of  accounts  and  the  general  control  over  trustees  (e).  Tlie  U  1^4, 155. 
registrars  and  all  other  officers  of  the  Court  acting  in  bank- 
ruptcy  were  also  required  to  make  to  the  comptroller  returns 
of  the  business  of  their  respective  Courts,  from  which  he  pre- 
pared books  to  which  the  public  had  access  for  information  and 
search,  and  the  comptroller  also  was  required  to  prepare  an 
annual  report  to  the  Lord  Chancellor,  which  was  to  be  laid 
before  Parliament,  and  lists  of  creditors,  proceedings  at  first 
meetings,  memorandums  of  orders  of  discharge,  or  of  annulling 
adjudication,  and  of  close  of  bankruptcies,  were  also  sent  to  the 
comptroller  (/). 

This  Act  transfers  to  the  Administrative  Department  of  the  Transfer  of 
Board  of  Trade  such  duties  as  were  formerly  discharged  by  the  "'**^®** 
comptroller ;  and  the  comptroller  and  his  staff  are  not  officers 
of  the  Supreme  Court ;  and  the  like  provision  is  made  as  to         * 
the  official  assignee,  and  provisional  and  official  assignees  of  the 
estate  of  insolvent  debtors,  and  the  receiver  of  the  Insolvent 
Debtor's  Court,   who  will  perform  their   or   analogous  duties 
under  the  direction  of  the  Board. 

166.  (1.)  The   Lord   Chancellor  or  Board  of  Trade  Performance  of 
may,  at  any  time  after  the  passing  of  this  Act,  appoint  ^^ns  ^^(Jq 
any  person  whose  oflBce  is  abolished  under  this  Act  to  °f  ^gi,*^® 
some  other  oflSce  under  this  Act,  the  duties  of  which  he  Bankruptcy 
is  in  the  opinion  of  the  Lord  Chancellor  or  Board  com-  -^<^J»g|^^^» 
petent  to  perform.     Provided  that  the   person   so  ap- 
pointed shall  during  his  tenure  of  the  new  office  receive 
an  amount  of  annual  remuneration  which,  together  with 
the  compensation  for  the  loss  of  the  abolished  office,  is 
not  less  than  the  emoluments  of  the  abolished  office. 

(2.)  When,  after  the  commencement  of  this  Act,  any 
officer  is  continued  in  the  performance  of  any  duties  re- 
lating to  bankruptcy  or  insolvency,  under  any  previous 
Act,  the  Lord  Chancellor,  or  as  the  case  may  be,  the 


(e)  See  s.  58,  Act  1869,  r.  251.  were  transferred  and  attached  to  the 

(/)  U]K)Q  the  pacing  of  the  Act  London  Bankruptcy  Court,  »ec  s.  121) 

of  1869  all  then  existing  officers  of  of  Act  1869. 

the   old    Loudon    Bankruptcy  Court 
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U  155, 156,  Board  of  Trade  may  order  that  such  officer  may,  in  ad- 
dition  to  such  duties,  perform  any  analogous  duties  under 
this  Act,  without  being  entitled  to  receive  any  additional 
remuneration. 

As  to  the  power  to  appoint  officers  imder  this  Act  from 
existing  officers,  see  Sect.  156. 

As  to  power  to  appoint  official  receivers,  see  Sect.  71. 


Selection  of 
perHOiu  from 
holders  of 
aboliBhed 
offices. 

Bank  ni  ploy 
Act,  1869, 
8.  132. 


156.  P>ery  person  appointed  to  any  office  or  employ- 
ment under  this  Act  shall  in  th6  first  instance  be  selected 
from  the  persons  (if  any)  whose  office  or  employment  is 
aboHsbed  under  this  Act,  unless  in  the  opinion  of  the 
Lord  Chancellor,  or  in  the  case  of  persons  to  be  ap- 
pointed by  the  Board  of  Trade,  of  that  Board,  none  of 
such  persons  are  lit  for  such  office  or  emplojTnent :  Pro- 
vided that  the  person  so  appointed  or  employed  shall 
during  his  tenure  of  the  new  office  be  entitled  to  receive 
an  amount  of  remuneration  which,  together  with  the 
compensation  (if  any)  for  loss  of  the  abolished  office, 
shall  be  not  less  than  the  emolument  of  the  abolished 
office. 

Selection  of  persons. 

As  to  appointment  of  official  receivers,  see  Sect.  71. 

As  to  performance  of  new  duties  by  persons  whose  office  is 
abolished,  see  Sect.  155. 

As  to  power  of  Lord  Chancellor,  with  concurrence  of  Treasury, 
to  abolish  existing  offices,  see  Sect.  154. 

As  to  the  comptroller,  official  and  provisional  assignees,  and 
their  staff,  see  Sect.  153. 


Acceptance  of  167.  If  any  person  to  whom  a  compensation  annuity  is 
nMnt  by^^^  granted  under  this  Act  accepts  any  public  employment, 
**"*^  he  shall,  during  the  continuance  of  that  employment,  re- 

Act,  1869^  ceive  only  so  much  (if  any)  of  that  annuity  as,  with  the 
■•  ^^^'  remuneration  of  that  employment,  will  amount  to  a  sum 

not  exceeding  the  salary  or  emoluments  in  respect  of 
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the  loss  whereof  the  annuity  was  awarded,  and  if  tlie  U  167»  168, 

remuneration  of  that  employment  is  equal  to  or  greater ' 

than  such  salary  or  emoluments   the  annuity  shall  be 
suspended  so  long  as  he  receives  that  remuneration. 

This  section  relieves  the  charge  upon  the  fund  as  to  a  person 
in  respect  of  superannuated  services,  or  in  respect  of  an  office 
abolished,  who  is  entitled  to  compensation  upon  the  acceptance 
by  the  individual  of  public  employment. 

168.  The  registrars,  clerks,  and  other  persons  holding  Superannua- 
their  offices  at  the  passing  of  this  Act  who  may  be  con-  trara,  &c. 
tinued  in  their  offices,  shall,  on  their  retirement  there-  Bankruptcy 
from,  be  allowed  such  superannuation  as  they  would  have  a.  i*36. 
been  entitled  to  receive  if  this  Act  had  not  been  passed, 
and  they  had  continued  in  their  offices  under  the  existing 
Acts. 

Superannuation  of  Registrars, 

The  alwlishment  of  offices,  or  the  disqualification  of  registrars, 
is  not,  so  far  as  their  right  to  superannuation  is  concerned,  to 
afTect  such  right  where  the  registrar  continues  to  act  as  regis- 
trar, although  the  effect  of  this  Act  may  happen  to  work  a  con- 
siderable reduction  in  the  number  of  duties  thereafter  to  be 
discharged  by  the  regietrBrs. 

Many  of  these  duties  will  hereafter  be  performed  by  the 
official  receivers. 


169.  In  every  liquidation  by  arrangement  under  the  Transfer  of 
Bankruptcy  Act,  1869,  pending  at  the  commencement  of  vacancy  of 
this  Act,  if  at  any  time  after  the  commencement  of  this  ?®,^  ^^^^i^^ 

'  *'  m  liquiaation 

Act  there  is  no  trustee  acting  in  the  liquidation  by  reason  i»nder  tbe 
of  death,  or  for  any  other  cause,  such  of  the  official  re-  Act,  1869. 
ceivers  of  bankrupt's  estates  as  is  appointed  by  the  Board 
of  Trade  for  that  purpose  shall  become  and  be  the 
trustee  in  the  liquidation,  and  the  property  of  the 
liquidating  debtor  shall  pass  to  and  vest  in  him  accord- 
ingly ;  but  this  provision  shall  not  prejudice  the  right  of 
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Transfer  of 
outstanding 
projKjrty  on 
close  of  bank 
ruptcy  or 
liquidation. 


ii  159, 160.  the  creditors  in  the  liquidation  to  appoint  a  new  trustee, 
in  manner  directed  by  tlie  Bankruptcy  Act,  1869,  or  the 
niles  thereunder ;  and  on  such  appointment  the  property 
of  the  liquidating  debtor  shall  pass  to  and  vest  in  the 
new  trustee. 

The  provisions  of  this  Act  with  respect  to  the  duties  and 
responsibilities  of  and  accounting  by  a  trustee  in  a  bank- 
ruptcy under  this  Act  shall  apply,  as  nearly  as  may  be, 
to  a  trustee  acting  under  the  provisions  of  this  section. 

160.  Where  a  bankruptcy  or  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869,  has  been  or  is 
hereafter  closed,  any  property  of  the  bankrupt  or  liqui- 
dating debtor  which  vested  in  the  trustee  and  has  not 
been  realised  or  distributed  shall  vest  in  such  person  as 
may  be  appointed  by  the  Board  of  Trade  for  that  purpose, 
and  he  shall  thereupon  proceed  to  get  in,  realise,  and 
distribute  the  property  in  like  manner  and  with  and 
subject  to  the  like  powers  and  obligations  as  far  as  ap- 
plicable,  as  if  the  bankruptcy  or  liquidation  were  con- 
tinuing, and  he  were  acting  as  trustee  thereunder. 

As  to  proceedings  pending  at  the  commencement  of  the  Act, 
see  Sect.  3,  as  to  commencement  of  the  Act. 

Sect.  169  also  provides  that,  "Notwithstanding  the  repeal 
efTected  by  this  Act,  the  proceedings  under  any  bankruptcy 
petition,  liquidation  by  arrangement,  or  composition  with  cre- 
ditors, under  the  Bankruptcy  Act,  1869,  pending  at  the  com- 
mencement of  this  Act,  shall,  except  so  far  as  any  provision  of 
this  Act  is  expressly  applied  to  pending  proceedings,  continue, 
and  all  the  provisions  of  the  Bankruptcy  Act,  1869,  shjUl, 
except  as  aforesaid,  apply  thereto  as  if  this  Act  had  not 
passed." 

When  the  oflBcial  receiver  becomes,  imder  this  section, 
trustee,  the  administration  of  such  estate  will  proceed  accord- 
ing to  the  Act  of  1869 ;  but  unless  expressly  provided  by  this 
Act,  the  provisions  of  this  Act  will  not  apply.  But  as  to  the 
control  of  the  official  receiver,  as  he  is  called  into  existence  by 
this  Act,  probably  the  provisions  aftecting  him  personally  will 
be  applicable. 


As  to  pending 
proceedings. 
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In  other  respecta  the  creditors  will  be  entitled  to  have  the  §§  160, 161, 
estate  administered  and  their  rights  determined  under  the  old        162. 
law,  but  subject  to  the   modifications  as  to  tlie  duties  and 
responsibilities  of  trustees  under  Sect.  159. 

As  to  what  will  amount  to  the  close  of  a  bankruptcy  or 
liquidation,  see  notes  to  Sect.  30  {ff).  And  see,  as  to  close  of 
bankruptcies,  Bankruptcy  Act,  1869,  Sects.  47,  51,  52,  53,  and 
the  General  Rules,  1870  and  1871. 

161.  In  every  bankruptcy  under  the  Bankruptcy  Act,  Transfer  of 
1869,  pending  at  the  commencement  of  this  Act,  where  a  registrare  of 
registrar  of  the   London   Bankruptcy  Court  or  of  any  JjJ^°^°;!  ^'^"^ 
County  Court  is  or  would  hereafter  but  for  this  enact-  receiver, 
ment  become  the  trustee  under  the  bankiuptcy,  such  of 
the  ofl&cial  receivers  of  bankrupts*  estates  as  may  be  ap- 
pointed by  the  Board  of  Trade   for  that  purpose  shall  - 
from  and  after  the  commencement  of  this  Act  be  the 
trustee  in  the  place  of  the  registrar,  and  the  property  of 
the  bankrupt  shall  pass  to  and  vest  in  the  oiBcial  receiver 
accordingly. 

A  registrar,  under  the  1869  Act,  became  the  trustee  under  Where  regis- 
the  bankruptcy,  (1)  Where,  after  adjudication,  no  trustee  was  trarwaa 
appointed,  and  until  his  appointment ;  (2)  If,  through  any 
cause  whatever,  there  was  no  trustee  acting  during  the  con- 
tinuance of  a  bankruptcy,  the  registrar  of  the  Court  for  the 
time  being  having  jurisdiction  in  the  bankruptcy  was  to  act 
as  trustee  (h) ;  (3)  Upon  the  removal  or  bankruptcy  of  a 
trustee  (t) ;  (4)  Upon  the  close  of  a  bankruptcy  (k). 

Unclaimed  Funds  or  Dividends, 
162.  (1.)  Where  the  trustee,  under  any  bankruptcy,  com-  Unclaimed  and 

...  ,  X  X     xi  •      A    J.      1-    n  I.  J      "undistributed 

position  or  scheme  pursuant  to  this  Act,  shall  have  under  dividends  or 
his  control  any  unclaimed  dividend  which  has  remained  [j"^^^®"^ 
unclaimed  for  more  than   six  months,  or  where,  after  former  Acts. 

iff)  And  see  Ex  parte  W<dntpri{/hl,  {h)  B.  A.  1869|  s.  83, 

ante,.    See  as  to  vhat  is  a  pending  {i)  Ib.^  s.  83. 

proceeding,  Ex  parte  Lacey^  16  Ch.  (i)  i6.,8.  52,  r.  125, 
1).  131  ;  50  L.  J.  Ch.  207. 
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i  162.  making  a  final  dividend,  such  trustee  shall  have  in  his 
hands  or  under  his  control  any  unclaimed  or  un- 
distributed moneys  arising  from  the  property  of  the 
debtor,  he  shall  forthwith  pay  the  same  to  the  Bank- 
ruptcy Estates  account  at  the  Bank  of  England.  The 
Board  of  Trade  shall  furnish  him  with  a  certificate  of 
receipt  of  the  money  so  paid,  which  shall  be  an  effectual 
discharge  to  him  in  respect  thereof  (kk). 

(2.)  (a.)  Where,  after  the  passing  of  this  Act,  any  un- 
claimed or  undistributed  funds  or  dividends  in  the  hands 
or  under  the  control  of  any  trustee  or  other  person  em- 
powered to  collect,  receive  or  distribute  any  funds  or 
dividends  under  any  Act  of  Parliament  mentioned  in  the 
Fourth  Schedule,  or  any  petition,  resolution,  deed,  or 
other  proceeding  under  or  in  pursuance  of  any  such  Act, 
have  remained  or  remained  unclaimed  or  undistributed 
for  six  months  after  the  same  became  claimable  or  dis- 
tributable, or  in  any  other  case  for  two  years  after  the 
receipt  thereof  by  such  trustee  or  other  person,  it  shall 
be  the  duty  of  such  trustee  or  other  person  forthwith 
to  pay  the  same  to  the  Bankruptcy  Estates  Account  at 
the  Bank  of  England.  The  Board  of  Trade  shall  furnish 
such  trustee  or  other  person  with  a  certificate  of  receipt 
of  the  money  so  paid,  which  shall  be  an  effectual  dis- 
charge to  him  in  respect  thereof. 

(6.)  The  Board  of  Trade  may  at  any  time  order  any 
such  trustee  or  other  person  to  submit  to  them  an 
account  verified  by  affidavit  of  the  sums  received  and  paid 
by  him  under  or  in  pursuance  of  any  such  petition,  re- 
solution, deed,  or  other  proceeding  as  aforesaid,  and  may 
direct  and  enforce  an  audit  of  the  account. 

(c.)  The  Board  of  Trade,  with  the  concurrence  of  the 
Treasury,  may  from  time  to  time  appoint  a  person  to 


{kk)  Where  a  sum  has  been  ordered      conld  enter  a  claim  and  make  a 
to  be  paid  inl^  Court  bythe  bankrupt      in  respect  thereof,  £x  parte  Fard^n, 
in  a  suit  in  Chancery,  the  assignee       3  Dea.  k  Qh,  479. 
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collect  and  get  in  all  such  unclaimed  or  undistributed  8  162. 
funds  or  dividends,  and  for  the  purposes  of  this  section 
any  Court  having  jurisdiction  in  bankruptcy  shall  have 
and  at  the  instance  of  the  person  so  appointed,  or  of  the 
Board  of  Trade,  may  exercise  all  the  powers  conferred  by 
this  Act  with  respect  to  the  discovery  and  realisation  of 
the  property  of  a  debtor,  and  the  provisions  of  Part  I, 
of  this  Act  with  respect  thereto  shall,  with  any  neces- 
sary modifications,  apply  to  proceedings  under  this 
section. 

(8r.)  The  provisions  of  this  section  shall  not,  except  as 
expressly  declared  herein,  deprive  any  person  of  any 
larger  or  other  right  or  remedy  to  which  he  may  be  en- 
titled against  such  trustee  or  other  person. 

(4.)  Any  person  claiming  to  be  entitled  to  any  moneys 
paid  into  the  Bankruptcy  Estates  Account  pursuant  to 
this  section  may  apply  to  the  Board  of  Trade  for  pay- 
ment to  him  of  the  same,  and  the  Board  of  Trade,  if 
satisfied  that  the  person  claiming  is  entitled,  shall 
make  an  order  for  the  payment  to  such  person  of  the 
sum  due. 

Any  person  dissatisfied  with  the  decision  of  the  Board 
of  Trade  in  respect  of  his  claim  may  appeal  to  the  High 
Court. 

(5.)  The  Board  of  Trade  may  at  any  time  after  the 
passing  of  this  Act  open  the  account  at  the  Bank  of 
England  referred  to  in  this  Act  as  the  Bankruptcy  Estates 
Account. 

See  Order  of  Board  of  Trade  issued  August,  1883,  as  to  pay- 
ment of  such  fiinds  into  the  Bankruptcy  Estates  Account  at  the 
Bank  of  England. 

See  Sect.  139,  as  to  appeal  from  Board  of  Trade  to  the  High 
Court  within  twenty-one  days. 

See  Sched.  4,  for  list  of  statutes  relating  to  unclaimed 
dividends. 

K   K 
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§§  163, 164, 
165, 166.  Punishment  of  Fraudulent  Debtors. 

Extension  of         163.  (1.)  Sections  eleven  and  twelve  of  the  Debtors 
Bions  of  32  &    Act,    1869,   relating  to   the    punishment  of  fraudulent 
to  p^utioning^'  debtors  and  imposing  a  penalty  for  absconding  with  pro- 
debtors,  &c.     perty,   shall    have   eflfect  as   if  there  were   substituted 
therein  for  the  words  **  if  after  the  presentation  of  a  bank- 
**  ruptcy   petition  agamst  him,"   the  words,   "  if  after 
"  the  presentation  of  a  bankruptcy  petition  by  or  against 
"  him." 

(2.)    The  provisions  of  the    Debtors  Act,    1869,   as 

to   offences  by  bankrupts  shall  apply    to    any   person 

whether  a  trader  or  not  in  respect  of  whose  estate  a 

receiving  order  has  been  made  as  if  the  term  "  bankrupt " 

in  that  Act  included  a  person  in  respect  of  whose  estate 

a  receiving  order  had  been  made. 

Power  for  164.  Section  sixteen  of  the  Debtors  Act,  1869,  shall 

proMcution^on  ^®  coustrued  and  have  eflfect  as  if  the  term  "  a  trustee 

"^^  o^         in  any  bankruptcy  *'  included  the  official  receiver  of  a 

official  receiver. 

bankrupt's  estate,  and  shall  apply  to  offences  under  this 
Act  as  well  as  to  offences  under  the  Debtors  Act,  1869. 
Power  for  165.  (1.)  Where  there  is,  in  the  opinion  of  the  Court, 

Court  to  crround  to  believe  that  the  bankrupt  or  any  other  person 

commit  for        °  t-  ^  i. 

trial.  has  been  guilty  of  any  offence  which  is  by  statute  made  a 

misdemeanor  in  cases   of  bankruptcy,   the   Coui"t  may 
commit  the  bankrupt  or  such  other  person  for  trial. 

(2.)  For  the  purpose  of  committing  the  bankrupt  or 
such  other  person  for  trial  the  Court  shall  have  all  the 
powers  of  a  stipendiaiy  magistrate  as  to  taking  de- 
positions, binding  over  witnesses  to  appear,  admitting  the 
accused  to  bail  or  otherwise. 

Nothing  in  this  sub-section  shall  be  construed  as  de- 
rogating from  the  powers  or  jurisdiction  of  the  Higli 
Court. 

Public  Prose-        IQQ.  Where  the  Court  orders  the  prosecution  of  any 
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person  for  any  offence  under  the  Debtors  Act,  1869,  or  §g  163, 164, 

Acts  amending  it,  or  for  any  offence  arising  out  of  or  con-    ^^^>  1^8» 

167 
nected  with  any  bankruptcy  proceedings,  it  shall  be  the 


duty  of  the  Director  of  Public  Prosecutions  to  institute  ""^^i^^^ 
and  carry  on  the  prosecution. 

167.  Where  a  debtor  has  been  guilty  of  any  criminal  Criminal 
offence  he  shall  not  be  exempt  from  being  proceeded  j^^'^*^*^^' 
against  therefor  by  reason  that  he  has  obtained  his  dis-  composition. 
charge  or  that  a  composition  or  scheme  of  arrangement 
has  been  accepted  or  approved. 


The  full  text  of  the  Debtors  Act,  1869  (32  «k  33  Vict  c.  62), 
will  be  found  in  the  Appendix. 

It  must  be  borne  in  mind  that  only  sub-sect,  {b)  of  Sect.  5, 
and  Sects.  21  and  22  of  the  Debtors  Act,  have  been  repealed. 

The  effect  of  this  repeal  has  elsewhere,  in  the  proper  places, 
been  noted. 

In  every  other  respect  the  Debtors  Act,  1869,  remains  still 
in  force.  But  as  to  proceedings  and  matters  arising  after  the 
commencement  of  this  Act,  the  Debtors  Act  will  then  be  con- 
trolled and  modified  by  these  provisions  respectively. 

Sect.  11  of  the  Debtors  Act,  imposing  penalties  for  divers 
offences,  uses  the  words  "  any  person  adjudged  bankrupt,  and 
any  person  whose  affairs  are  liquidated  by  arrangement,  in 
pursuance  of  the  Bankruptcy  Act,  1869  j "  and  Sect.  12  of  the 
same  Act,  employs  the  words,  "  any  person  who  is  adjudged  a 
bankrupt,  or  has  his  affairs  liquidated  by  arrangement,"  in 
stating  the  offences  under  those  sections  respectively. 

But  in  the  specific  statements  of  the  several  offences,  as  to 
the  time  of  their  occmrence,  the  "  petition  for  liquidation  by 
the  debtor  "  is  not  named,  although  the  words  "  after  the  com- 
mencement of  the  liquidation  "  do  occur. 

Under  this  Act,  the  words  "  if  after  the  presentation  of  a 
petition  by  or  against  him  "  will  be  substituted  for  the  words 
in  the  several  sections  of  the  Debtors  Act  (/). 

(I)  The  offence  of  **  non-discIoauTe  at  the  time  of  the  commencement  of 
to  the  tru8tee,*'wa8  held  not  confined  to  the  bankruptcy,  Reg.  v,  Michell,  50 
I>ropertyin  the  poBsession  of  the  debtor       L.  J.  M.  C.  76  ;  43  L.  T.  572. 

K  K  2 
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|§  163, 164, 
165,  166,  ^^  whom  the  Act  applies. 

167 

! The  Debtors  Act  always  did  apply,  and  by  this  Act  continues 

Canes  of  to  be  applicable,  to  all  debtors,  whether  traders  or  non-traders, 

receiviDg  order  although  some  of  the  offences  were  only  such  bjb  traders  could 
aDQ  com-  "^  .        . 

position.  have  committed.     But  now  "  bankruptcy,"  or  that  which  is 

equivalent  to  bankruptcy,  need  not  necessarily  have  taken 
place  so  as  to  bring  the  provisions  of  the  several  Acts  into 
play,  for  in  the  case  of  a  "receiving  order"  (Sect.  163,  sub- 
sect.  2),  or  even  where  it  is  afterwards  superseded  by  a  com- 
position or  arrangement  (Sect.  167),  the  debtor  still  remains 
subject  to  prosecution  in  respect  of  offences  committed  by  him. 
Sects.  13  and  14  of  the  Debtors  Act  have  not  been  referred 
to  in  i-hese  sections.  As  to  Sect.  13,  "fraudulently  obtaining 
credit,"  it  has  been  held  to  be  applicable  to  all  persons,  whether 
bankrupts  or  otherwise.  But  an  infant  cannot  be  convicted 
under  Sect.  1 2  of  the  Debtors  Act  (wi). 
False  i)roofg.  Although  Sect.  14  of  the  Debtors  Act,  which  makes  it  a 
misdemciuior  for  a  creditor  to  make  a  false  proof  or  claim^  has 
not  been  specifically  referred  to  in  this  Act,  and  that  section  is 
strictly  applicable  to  cases  under  the  repealed  Bankruptcy  Act, 
1869,  probably  the  Court  would  have  power  to  deal  with  such 
person,  under  the  words  "  any  other  ])erson  has  been  guilty  of 
any  offence  which  is  by  statute  made  a  misdemeanor  in  cases 
of  bankruptcy,"  occurring  in  sub-sect.  1  of  Sect.  165.  But 
gn(Bre  whether,  in  cases  of  receiving  orders  simply,  the  Court 
would  have  such  power,  having  regard  to  the  use  of  the  word 
"bankruptcy,"  and  the  express  words  of  Sect.  14  of  the 
Debtors  Act,  1869,  but  see  sub-sect.  2  of  Sect.  163. 

Debts  incnrred  by  Fravd, 

Sect.  167  is  stiictly  limited  to  criminal  proceedings,  and  is 
not  like  Sect.  15  of  the  Debtors  Act,  whereby  a  debtor  remains 
liable  for  the  unpaid  balance  of  a  debt  incurred  by  fraud.  No 
reference  is  made  in  these  sections  to  Sect  15,  which  at  present 
is  strictly  applicable  to  an  arranging  or  compounding  debtor 
under  the  repealed  Act  of  1869  (n).  But  this  Act,  Sect.  18 
(composition)   and   Sect,   30  (effect  of  discharge),  practically 

(w)  Reg.  ▼.  WiUon,  5  Q.   B.  D.       CkaUerton,  18  Ch.  D.  168  ;  49  L.  J. 
28  ;  49  L.  J.  M.  C.  18.  Bank.  17. 

(n)  But  Bce  Ex  parte  fffrnmiftg  re 
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re-enacts  Sect.  15,  with  this  modification,  that  the  words  "  to  §§  163, 164, 
which  he  was  a  party  "  have  been  added.  165, 166, 

Under  Sect.  167,  the  debtor  may  still  be  the  subject  of  a        167. 
prosecution  for  a  "  criminal  offence"  (it  is  presumed  committed 
against  one  or  other  of  the  provisions  of  this  Act  or  the  Debtors 
Act),  notwithstanding  his  discharge,  or  that  the  creditor  has 
accepted  a  composition. 

Under  Sect.  31  of  this  Act,  in  addition  to  the  offences  set  Obtaining 
forth  under  the  Debtors  Act,  1869,  if  an  undischarged  bank- ^^^'e^^'- 
rupt  (not  a  compounding  debtor)  obtains  credit  to  the  extent 
of  twenty  pounds  or  upwards  from  any  person,  without  inform- 
ing such  person  that  he  is  an  undischarged  bankrupt,  he  shall 
be  guilty  of  a  misdemeanour,  and  may  be  dealt  with  and 
punished  as  if  he  had  been  guilty  of  a  misdemeanour  under  the 
Debtors  Act,  1869.  Compare  the  language  of  Sect.  13  of  the 
Debtors  Act,  1869. 

The  Court  is  required,  in  all  cases  where  the  bankrupt  has  Debtore  Act 
committed  any  misdemeanour  under  this  Act  or  Part  II.  of  the  1869. 
Debtors  Act,  1869,  or  any  amendment  thereof,  to  refuse  the 
discharge,  and  has  no  discretion.  And  the  Court,  upon  proof 
of  such  facts  as  would  justify  the  Court  in  refusing  a  discharge, 
has,  under  Sect.  18,  power  and  discretion  to  refuse  to  approve 
a  composition  or  scheme  (Sect.  18,  sub-sect.  6). 

WTio  is  to  prosecute. 

It  seems  the  trustee's  right  to  report  to  the  Court  and  to  ask 
for  prosecution  under  Sect.  16  of  the  Debtors  Act,  1869,  and 
also  the  creditor's  right  to  apply  under  that  section,  have  not 
been  interfered  with  or  limited  by  this  Act,  but  the  official 
receiver  abo  may  report,  but,  under  Sect.  164,  only  in  the  case 
of  "a  bankrupt's  estate,"  unless  these  words  are  to  have  a 
wider  meaning  given  to  them  than  is  generally  given  in  this 
Act 

Sect.  69  of  this  Act  directs  the  ofiicial  receiver  to  investigate 
the  debtor's  conduct,  and  to  report  to  the  Court  whether  there 
is  reason  to  believe  he  has  conmiitted  any  act  which  constitutes 
a  misdemeanour  under  the  Debtors  Act,  1869,  or  any  amend- 
ment thereof,  or  under  this  Act,  &c.,  and  to  take  such  part, 
and  give  such  assistance  in  relation  to  the  prosecution  of  any 
fraudulent  debtor,  as  the  Boaixi  of  Trade  may  direct.  And  by 
Sect.  68,  all  expressions  referring  to  a  trustee  under  a  bank- 
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163, 164,  niptcy,  unless  the  coutext  otherwise  requires,  or  the  Act  other- 
165, 168,    wise  provides,  include  the  official  receiver. 

167.  The  effect  of  these  several   provisions  where   there  is  no 

trustee,  or  where  the  receiver  is  trustee,  is,  it  seems,  to  enahle 
the  receiver  to  act  as  prosecutor  or  informant.  And  where 
there  is  a  trustee,  such  trustee  will,  as  formerly  under  the 
Debtors  Act  (or,  where  there  is  actual  bankruptcy,  the  receiver 
as  well  as  the  trustee  (Sect.  164)  ),  be  the  active  prosecutor. 

But  in  cases  of  composition  it  seems  the  public  prosecut(»r  is 
to  act,  but  the  Board  of  Trade  can  direct  the  receiver  to  take 
part  in  the  proceedings. 

Proceedings. 

An  entirely  new  power  has  been  given  to  the  Bankruptcy 
Courts  by  the  effect  of  Sect.  165. 

Under  Sect.  16  of  the  Debtors  Act,  1869,  it  will  be  seen  the 
Court,  when  satisfied  upon  the  reports  or  representations  made 
either  by  the  trustee  or  the  creditors  of  the  reasonable  proba- 
bility of  a  conviction,  could  order  the  trustee  to  prosecute  the 
bankrupt.  The  course  then  was  for  the  trustee  to  proceed 
under  the  ordinary  criminal  statutes,  and  to  lay  an  information 
before  justices  of  the  peace,  before  whom  the  evidence  was 
taken,  and  the  Vexatious  Indictments  Act  (22  &  23  Vict.  c.  17) 
was  applicable  to  offences  under  the  Debtors  Act  (o). 

Now,  by  Sect.  165,  the  Bankruptcy  Court,  including  in  this 
term  local  Courts  with  bankruptcy  jurisdiction,  may  commit 
the  bankrupt,  or  such  other  person  as  may  have,  in  the  opinion 
of  the  Court,  committed  a  misdemeanour,  and  it  is  clear,  from 
the  words  of  sub-sect.  2  of  Sect.  165,  that  the  proceedings 
hitherto  taken  before  a  justice  of  the  peace  are  to  be  taken 
before  the  Court  itself,  so  that  the  evidence  will  be  taken,  and 
indeed  all  the  successive  proceedings,  will  take  place  as  is 
required  before  committal  of  a  defendant  under  11  <b  12  Vict 
c.  42,  known  as  Jervis'  Act.  At  the  same  time,  this  Act  has 
not  expressly  made  11  <b  12  Vict  c.  42,  applicable,  but  as  a 
general  rule,  unless  some  express  provision  is  contained  in  an 
Act  itself  with  respect  to  all  criminal  proceedings,  Jervis'  Act 
applies. 

If  Jervis'  Act  is  applicable,  then  the  proceedings  will  neces- 

(o)  See  Debtors  Act,  1869,  s.  18,       couDts  to  be  joined  DotwiibsUnding, 
and  aleo  11  k  12  Vict,  c  42  ;  and  see       22  &  23  Vict.  c.  17. 
30  k  81  Vict.  c.  17,  enabling  lawful 
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sarilj  be  by  information  and  complaint  in  writing  and  on  oath,  §|  163, 164, 
prior  to  the  issue  of  a  warrant,  but  where  it  is  intended  only    165, 166, 
to  issue  a  summons  in  the  first  instance,  the  information  and    167, 168. 
complaint  need  not  be  in  writing  or  on  oath,  but  by  parol 
only  {p). 

Where  the  prosecution  was,  by  order  of  the  Court,  under 
Sect.  16  of  the  Debtors  Act,  1869,  it  was  held  bail  wa&  discre- 
tionary, but  when  otherwise,  then  it  was  compulsory  (gr).  Where 
there  is  or  was  reasonable  evidence  of  the  bankrupt's  guilt  to 
lay  before  a  jury,  it  was  held  to  have  been  the  bounden  duty 
of  the  Court  to  direct  a  prosecution  (r).  And  the  order  could 
be  applied  for  ex  parte  («).  A  party  ordered  to  be  prosecuted 
jointly  with  the  debtor  could  not  appeal  from  the  order  (<). 
And  the  order  ought  not,  it  was  held,  to  have  been  refused, 
because  the  trustee  had  recovered  property  fraudulently  re- 
moved (m).  And  the  Court  could  order  a  prosecution  of  the 
debtor,  his  trustees  and  accomplices,  for  conspiracy  (a?). 

Interpretation. 
168.  (1.)  In  this  Act,   unless  the  context  otherwise  Interpretation 

of  terms. 

requires — 

"  The  Court "  means  the  Court  having  jurisdiction  in 
bankruptcy  under  this  Act : 

"  AflSdavit "  includes  statutory  declarations,  affirma- 
tions, and  attestations  on  honour : 

"  Available  act  of  bankruptcy  "  means  any  act  of  bank- 
ruptcy available  for  a  bankruptcy  petition  at  the 
date  of  the  presentation  of  the  petition  on  which 
the  receiving  order  is  made  : 

"  Debt  provable  in  bankruptcy  "  or  "  provable  debt  " 
includes  any  debt  or  liability  by  this  Act  made 
provable  in  bankruptcy : 

(p)  See  B.  8,  11  &  12  Vict.  c.  42  ;  (#)  Ex  parte  Maraden,  2  Ch.  D. 

and  30  &  31  Vict.  c.  85 ;  and  as  to  786,  explaining  Ex  parU  Leanard, 

sabsequent  proceedings,  see  that  Act,  23  W.  R.  253. 
and  Stone's  Justice's  Mannal,  21  ed. ,  (0  Ex  parte  Brown  re  Appleby,  2 

p.  1,  rf  Mq.  Ch.  D.  799. 

(g)  76.,  p.  133.  {u)  £xpaHe3fonkhou8e,40L,T,296. 

(r)  Ex  parte  StaUard,  L.  B.  3  Ch.  {x)  Ex  parU  Evans  re  OrheU^  29 

App.  408.  W.  R.  673. 
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8  1Q8.  "  Gazetted  **  means  published  in  the  London  Oazette: 

"  General  rules  "  include  forms  : 

"  Goods  '*  includes  all  chattels  personal : 

"  High  Court "  means  Her  Majesty's  High  Court  of 
Justice : 

"  Local  bank  *'  means  any  bank  in  or  in  the  neighbour- 
hood of  the  bankruptcy  district  in  which  the  pro- 
ceedings are  taken : 

"  Oath  **  includes  affirmation,  statutory  declaration, 
and  attestation  on  honour : 

"  Ordinary  resolution"  means  a  resolution  decided  by 
a  majority  in  value  of  the  creditors  present,  per- 
sonally or  by  proxy,  at  a  meeting  of  creditors  and 
voting  on  the  resolution : 

"  Person  "  includes  a  body  of  persons  corporate  or  un- 
incorporate : 

"  Prescribed  "  means  prescribed  by  general  rules  within 
the  meaning  of  this  Act : 

"  Property  *'  includes  money,  goods,  things  in  action, 
land,  and  every  description  of  property,  whether 
real  or  personal  and  whether  situate  in  England  or 
elsewhere ;  also,  obUgations,  easements,  and  every 
description  of  estate,  interest  and  profit,  present 
or  future,  vested  or  contingent,  arising  out  of  or 
incident  to  property  as  above  defined : 

'*  Resolution  "  means  ordinary  resolution  : 

"  Secured  creditor  '*  means  a  person  holding  a  mort- 
gage charge  or  lien  on  the  property  of  the  debtor, 
or  any  part  thereof,  as  a  security  for  a  debt  due  to 
him  irom  the  debtor: 

"  Schedule  "  means  schedule  to  this  Act : 

**  SheriflF"  includes  any  officer  charged  with  the  execu- 
tion of  a  writ  or  other  process : 

"  Special  resolution  "  means  a  resolution  decided  by  a 
majority  in  number  and  three-fourths  in  value  of 
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the  creditors  present,  personally  or  by  proxy,  at  a  M  168, 169. 

meeting  of  creditors  and  voting  on  the  resolution  : 
"  Treasury  "  means  the  Commissioners   of  Her  Ma- 

jesty^s  Treasury : 
'*  Trustee "   means   the   trustee   in  bankruptcy   of    a 

debtor's  estate. 
(2).  The  schedules  to  this  Act  shall  be  construed  and 

have  effect  as  part  of  this  Act. 

Repeal, 

169.  (1.)    The    enactments    described    in    the    Fifth  Repeal  of 
Schedule  are  hereby  repealed  as  from  the  com-  c"**®*^™*"** 
mencement  of  this  Act  to  the  extent  mentioned  in 
that  Schedule. 

(2.)  The  repeal  effected  by  this  Act  shall  not  affect — 

(a.)  any  thing  done  or  suffered  before  the  commence- 
ment of  this  Act  under  any  enactment  repealed  by 
this  Act ;  nor 

(6.)  any  right  or  privilege  acquired,  or  duty  imposed,  or 
liability  or  disqualification  incurred,  under  any 
enactment  so  repealed ;  nor 

(c.)  any  fine,  forfeiture,  or  other  punishment  incurred 
or  to  be  incurred  in  respect  of  any  offence  com- 
mitted or  to  be  committed  against  any  enactment 
so  repealed ;  nor 

(d.)  the  institution  or  continuance  of  any  proceeding  or 
other  remedy,  whether  under  any  enactment  so  re- 
pealed, or  otherwise,  for  ascertaining  any  such 
liability  or  disqualification,  or  enforcing  or  re- 
covering any  such  fine,  forfeiture,  or  punishment, 
as  aforesaid. 

(3.)  Notwithstanding  the  repeal  effected  by  this  Act, 
the  proceedings  under  ^ny  bankruptcy  petition,  liquida- 
tion, by  arrangement,  or  composition  with  creditors  under 
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§§  169, 170.  the  Bankruptcy  Act,  1869,  pending  at  the  commencement 
of  this  Act  shall,  except  so  far  as  any  provision  of  this 
Act  is  expressly  applied  to  pending  proceedings,  continue, 
and  all  the  proceedings  of  the  Bankruptcy  Act,  1869, 
shall,  except  as  aforesaid,  apply  thereto,  as  if  this  Act 
had  not  passed. 

See  application  of  this  Act  to  pending  proceedings.  Also 
Sect.  139,  as  to  transfer  of  estates  on  vacancy  of  office  of 
trustee  :  and  Sect.  160,  as  to  outstanding  estate  in  a  closed 
bankmptcy  ;  Sect.  161,  as  to  transfers  of  estates  from  London 
registrars  in  pending  bankruptcies ;  and  Sect.  162,  a&  to  un- 
claimed dividends;  and  Sect.  170,  as  to  pending  compositions 
and  liquidations. 

By  construction  of  this  section,  and  following  the  ordinary 
rules  of  interpretation,  the  rights,  obligations,  privileges,  duties, 
&c.,  acquired,  incurred,  or  imposed,  will  be  determined  imder 
and  according  to  the  law  as  it  was  under  each  and  all  of  the 
several  enactments  repealed,  though  the  determination  of  such 
questions  may  take  place  long  posterior  to  the  commencement 
of  this  Act.  And  as  to  the  Bankruptcy  Act,  1869  (except  as 
provided  in  this  Act),  all  pending  proceedings,  and  all  rights 
and  questions  whatsoever  arising  therefrom  or  in  reference 
thereto,  will  be  determined  and  interpreted  by  and  according 
to  the  Bankruptcy  Act,  1869. 

Proceedings  170.  After  the  passing  of  this  Act  no  composition  or 
V^ct'^c.  rf  liquidation  by  arrangement  under  sections  126  and  126  of 
88.  125,  126.  the  Bankruptcy  Act,  1869,  shall  be  entered  into  or 
allowed  without  the  sanction  of  the  Court  or  registrar 
having  jurisdiction  in  the  matter ;  such  sanction  shall  not 
be  granted  imless  the  composition  or  liquidation  appears 
to  the  Court  or  registrar  to  be  reasonable  and  calculated 
to  benefit  the  general  body  of  creditors. 

The  Act  was  passed  on  the  25th  August,  1883. 
See  notes  to  Sect  2,  as  to  the  operation  of  this  Act  and  the 
construction  of  Acts  of  Parliament  generally. 
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Reasonable  and  calculated  to  benefit,  §  170, 

It  is  submitted  that,  upon  the  construction  of  the  several  °^*^^^'  ^' 
sections,  as  to  the  applicability  of  the  provisions  of  this  Act, 
the  jurisdiction  of  the  Court  to  refuse  to  register  resolutions 
arrived  at  by  creditors  has  not  been  extended ;  the  section 
seems  only  to  reduce  into  the  form  of  enactment  the  result  of 
several  cases  as  to  the  discretion  exercisable  by  the  registrars  in 
such  cases.  And  Mr.  Registrar  Brougham  appears  to  have 
taken  this  view  of  the  construction  in  registering  a  resolution 
for  liquidation  where  the  liabilities  unsecured  were  8,860/.,  and 
the  assets  350/.,  and  only  equal  to  a  dividend  of  eightpence  in 
the  £,  on  the  ground  that  there  were  assets,  and  the  resolution 
appeared  to  be  bond  fide  (y). 


SCHEDULES. 


THE    FIRST    SCHEDULE. 

MEETINGS   OF   CREDITORS. 

1.  The  first  meeting  of  creditors  shall  be  summoned  Sect  15. 
for  a  day  not  later  than  fourteen  days  after  the  date  of 

the  receiving  order,  unless  the  Court  for  any  special 
reason  deem  it  expedient  that  the  meeting  be  summoned 
for  a  later  day. 

2.  The  official  receiver  shall  summon  the  meeting  by 
giving  not  less  than  seven  days  notice  of  the  time  and 
place  thereof  in  the  London  Gazette  and  in  a  local  paper. 

8.  The  official  receiver  shall  also»  as  soon  as  practic- 
able, send  to  each  creditor  mentioned  in  the  debtor's 
statement  of  affiurs,  a  notice  of  the  time  and  place  of  the 
first  meeting  of  creditors,  accompanied  by  a  summary  of 
the  debtor's  statement  of  affairs,  including  the  causes  of 

(y) /Ze  Coirif,  Sol.  Jour.,  September      Act,   Ex  parte    Merchant  Banking 
29, 1883  ;  and  see  under  b.  28  of  1869       Co,  re  Durham^  53  L.  J.  Ch.  606. 
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Sohed.  I,  his  failure,  and  any  observations  thereon  which  the 
oflScial  receiver  may  think  fit  to  make ;  but  the  proceed- 
ings at  the  first  meeting  shall  not  be  invalidated  by  reason 
of  any  such  notice  or  summary  not  having  been  sent  or 
received  before  the  meeting. 

4.  The  meeting  shall  be  held  at  such  place  as  is  in  the 
opinion  of  the  official  receiver  most  convenient  for  the 
majority  of  the  creditors. 

5.  The  official  receiver  or  the  trustee  may  at  any  time 
summon  a  meeting  of  creditors,  and  shall  do  so  whenever 
so  directed  by  the  Court,  or  so  requested  in  writing  by 
one  fourth  in  value  of  the  creditors. 

6.  Meetings  subsequent  to  the  first  meeting  shall  be 
summoned  by  sending  notice  of  the  time  and  place  there- 
of to  each  creditor  at  the  address  given  in  his  proof,  or  if 
he  has  not  proved,  at  the  address  given  in  the  debtor's 
statement  of  affairs,  or  at  such  other  address  as  may  be 
known  to  the  person  summoning  the  meeting. 

7.  The  official  receiver,  or  some  2>erson  nominated  by 
him  shall  be  the  chairman  at  the  first  meeting.  The 
chairman  at  subsequent  meetings  shall  be  such  person  as 
the  meeting  by  resolution  appoint. 

8.  A  person  shall  not  be  entitled  to  vote  as  a  creditor 
at  the  first  or  any  other  meeting  of  creditors  unless  he 
has  duly  proved  a  debt  provable  in  bankruptcy  to  be  due 
to  him  from  the  debtor,  and  the  proof  has  been  duly 
lodged  before  the  time  appointed  for  the  meeting. 

9.  A  creditor  shall  not  vote  at  any  such  meeting  in 
respect  of  any  unliquidated  or  contingent  debt,  or  any 
debt  the  value  of  which  is  not  ascertained. 

10.  For  the  purpose  of  voting,  a  secured  creditor  shall, 
unless  he  surrenders  his  security,  state  in  his  proof  the 
particulars  of  his  security,  the  date  when  it  was  given, 
and  the  value  at  which  he  assesses  it,  and  shall  be  en- 
titled to  vote  only  in  respect  of  the  balance  (if  any)  due 
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to  him,  after  deducting  the  value  of  his  security.     If  he    Sohed.  I. 
votes  in  respect  of  his  whole  debt  he  shall  be  deemed  to 
have  surrendered  his  security  unless  the  Court  on  appli- 
cation is  satisfied  that  the  omission  to  value  the  security 
has  arisen  from  inadvertence. 

11.  A  creditor  shall  not  vote  in  respect  of  any  debt  on 
or  secured  bj  a  current  bill  of  exchange  or  promissory 
note  held  by  him,  unless  he  is  willing  to  treat  the  liability 
to  him  thereon  of  every  person  who  is  liable  thereon 
antecedently  to  the  debtor,  and  against  whom  a  receiving 
order  has  not  been  made,  as  a  security  in  his  hands,  and 
to  estimate  the  value  thereof,  and  for  the  purposes  of 
voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it 
from  his  proof. 

12.  It  shall  be  competent  to  the  trustee  or  to  the 
official  receiver,  within  twenty- eight  days  after  a  proof 
estimating  the  value  of  a  security  as  aforesaid  has  been 
made  use  of  in  voting  at  any  meeting,  to  require  the 
creditor  to  give  up  the  security  for  the  benefit  of  the 
creditors  generally  on  payment  of  the  value  so  estimated, 
with  an  addition  thereto  of  twenty  per  centum.  Pro- 
vided, that  where  a  creditor  has  put  a  value  on  such 
security,  he  may,  at  any  time  before  he  has  been  required 
to  give  up  such  security  as  aforesaid,  correct  such  valua- 
tion by  a  new  proof,  and  deduct  such  new  value  from  his 
debt,  but  in  that  case  such  addition  of  twent}'  per  centum 
shall  not  be  made  if  the  trustee  requires  the  security  to 
be  given  up. 

13.  If  a  receiving  order  is  made  against  one  partner  of 
a  firm,  any  creditor  to  whom  that  partner  is  indebted 
jointly  with  the  other  partners  of  the  firm,  or  any  of 
them,  may  prove  his  debt  for  the  purpose  of  voting  at 
any  meeting  of  creditors,  and  shall  be  entitled  to  vote 
thereat. 

14.  The  chairman  of  a  meeting  shall  have  power  to 
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Sched.  I.  admit  or  reject  a  proof  for  the  purpose  of  voting,  but  his 
decision  shall  be  subject  to  appeal  to  the  Court.  If  he  is 
in  doubt  whether  the  proof  of  a  creditor  should  be  ad- 
mitted or  rejected  he  shall  mark  the  proof  as  objected  to 
and  shall  allow  the  creditor  to  vote,  subject  to  the  vote 
being  declared  invalid  in  the  event  of  the  objection  being 
sustained. 

15.  A  creditor  may  vote  either  in  person  or  by  proxy. 

16.  Every  instrument  of  proxy  shall  be  in  the  pre- 
scribed form,  and  shall  be  issued  by  the  official  receiver, 
or,  after  the  appointment  of  a  trustee,  by  the  trustee,  and 
every  insertion  therein  shall  be  in  the  handwriting  of  the 
person  giving  the  proxy. 

17.  A  creditor  may  give  a  general  proxy  to  his  manager 
or  clerk,  or  any  other  person  in  his  regular  employment 
In  such  case  the  instrument  of  proxy  shall  state  the 
relation  in  which  the  person  to  act  thereunder  stands  to 
the  creditor. 

18.  A  creditor  may  give  a  special  proxy  to  an}^  person 
to  vote  at  any  specified  meeting,  or  adjournment  thereof, 
for  or  against  any  specific  resolution,  or  for  or  against 
any  specified  person  as  trustee,  or  member  of  a  committee 
of  inspection. 

19.  A  proxy  shall  not  be  used  unless  it  is  deposited 
with  the  official  receiver  or  trustee  before  the  meeting  at 
which  it  is  to  be  used, 

20.  Where  it  appears  to  the  satisfaction  of  the  Court 
that  any  solicitation  has  been  used  by  or  on  behalf  of  a 
trustee  or  receiver  in  obtaining  proxies,  or  in  procuring 
the  trusteeship  or  receivership,  except  by  the  direction 
of  a  meeting  of  creditors,  the  Court  shall  have  power,  if 
it  think  fit,  to  order  that  no  remuneration  shall  be  allowed 
to  the  person  by  whom  or  on  whose  behalf  such  solicita- 
tion may  have  been  exercised,  notwithstanding  any  reso- 
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lution  of  the  committee  of  inspection  or  of  the  creditors    Sched  I. 
to  the  contrary. 

21.  A  creditor  may  appoint  the  official  receiver  of  the 
debtor's  estate  to  act  in  manner  prescribed  as  his  general 
or  special  proxy. 

22.  The  chairman  of  a  meeting  may,  with  the  consent 
of  the  meeting,  adjourn  the  meeting  from  time  to  time, 
and  from  place  to  place. 

28.  A  meeting  shall  not  be  competent  to  act  for  any 
purpose,  except  the  election  of  a  chairman,  the  proving 
of  debts,  and  the  adjournment  of  tlie  meeting,  unless 
there  are  present,  or  represented  thereat,  at  least  three 
creditors,  or  all  the  creditors  if  their  number  does  not 
exceed  three. 

24.  If  within  half  an  hour  from  the  time  appointed  for 
the  meeting  a  quorum  of  creditors  is  not  present  or  re- 
presented, the  meeting  shall  be  adjourned  to  the  same 
day  in  the  following  week  at  the  same  time  and  place,  or 
to  such  other  day  as  the  chairman  may  appoint,  not 
being  less  than  seven  or  more  than  twenty-one  days. 

25.  The  chairman  of  every  meeting  shall  cause  minutes 
of  the  proceedings  at  the  meeting  to  be  drawn  up,  and 
fairly  entered  in  a  book  kept  for  that  purpose,  and  the 
minutes  shall  be  signed  by  him  or  by  the  chairman  of 
the  next  ensuing  meeting. 

26.  No  person  acting  either  under  a  general  or  special 
proxy  shall  vote  in  favour  of  any  resolution  which  w^ould 
directly  or  indirectly  place  himself,  his  partner  or  em- 
ployer in  a  position  to  receive  any  remuneration  out  of 
the  estate  of  the  debtor  otherwise  than  as  a  creditor  rate- 
ably  with  the  other  creditors  of  the  debtor.  Provided 
that  where  any  person  holds  special  proxies  to  vote  for 
the  appointment  of  himself  as  trustee  he  may  use  the 
said  proxies  and  vote  accordingly. 
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Section  39. 


THE    SECOND    SCHEDULE. 


PROOF   OF   DEBTS. 

Proof  in  ordinary  cases, 

1.  Every  creditor  shall  prove  his  debt  as  soon  as  may 
be  after  the  making  of  a  receiving  order. 

2.  A  debt  may  be  proved  by  delivering  or  sending 
through  the  post  in  a  prepaid  letter  to  the  official  receiver, 
or,  if  a  trustee  has  been  appointed,  to  the  trustee,  an 
affidavit  verifying  the  debt. 

8.  The  affidavit  may  be  made  by  the  creditor  himself, 
or  by  some  person  authorised  by  or  on  behalf  of  the 
creditor.  If  made  by  a  person  so  authorised  it  shall 
state  his  authority  and  means  of  knowledge. 

4.  The  affidavit  shall  contain  or  refer  to  a  statement 
of  account  shewing  the  pai*ticulars  of  the  debt,  and  shall 
specify  the  vouchers,  if  any,  by  which  the  same  can  be 
substantiated.  The  official  receiver  or  trustee  may  at 
any  time  call  for  the  production  of  the  vouchers. 

5.  The  affidavit  shall  state  whether  the  creditor  is  or 
is  not  a  secured  creditor. 

6.  A  creditor  shall  bear  the  cost  of  proving  his  debt, 
unless  the  Couii;  otherwise  specially  orders. 

7.  Every  creditor  who  has  lodged  a  proof  shall  be 
entitled  to  see  and  examine  the  proofs  of  other  creditors 
before  the  first  meeting,  and  at  all  reasonable  times. 

8.  A  creditor  proving  his  debt  shall  deduct  therefrom 
all  trade  discounts,  but  he  shall  not  be  compelled  to 
deduct  any  discount,  not  exceeding  five  per  centum  on 
the  net  amount  of  his  claim,  which  he  may  have  agreed 
to  allow  for  payment  in  cash. 
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Sched.  n. 

Proof  by  secured  Creditors. 

9.  If  a  secured  creditor  realises  his  security,  he  may 
prove  for  the  balance  due  to  him,  after  deducting  the  net 
amount  realised. 

10.  If  a  secured  creditor  surrenders  his  security  to  the 
official  receiver  or  trustee  for  the  general  benefit  of  the 
creditors,  he  may  prove  for  his  whole  debt. 

11.  If  a  secured  creditor  does  not  either  realise  or 
surrender  his  security,  he  shall,  before  ranking  for  divi- 
dend, state  in  his  proof  the  particulars  of  his  security, 
the  date  when  it  was  given,  and  the  value  at  which  he 
assesses  it,  and  shall  be  entitled  to  receive  a  dividend 
only  in  respect  of  the  balance  due  to  him  after  deducting 
the  value  so  assessed. 

12.  (a.)  Where  a  security  is  so  valued  the  trustee  may 
at  any  time  redeem  it  on  payment  to  the  creditor  of  the 
assessed  value. 

(b,)  If  the  trustee  is  dissatisfied  with  the  value  at 
which  a  security  is  assessed,  he  may  require  that  the 
property  comprised  in  any  security  so  valued  be  offered 
for  sale  at  such  times  and  on  such  terms  and  conditions 
as  may  be  agreed  on  between  the  creditor  and  the  trustee, 
or  as,  in  default  of  such  agreement,  the  Court  may  direct. 
If  the  sale  be  by  public  auction  the  creditor,  or  the 
trustee  on  behalf  of  the  estate,  may  bid  or  purchase. 

(c.)  Provided  that  the  creditor  may  at  any  time,  by 
notice  in  writing,  require  the  trustee  to  elect  whether  he 
will  or  will  not  exercise  his  power  of  redeeming  the 
security  or  requiring  it  to  be  realised,  and  if  the  trustee 
does  not,  within  six  months  after  receiving  the  notice, 
signify  in  writing  to  the  creditor  his  election  to  exercise 
the  power,  he  shall  not  be  entitled  to  exercise  it ;  and 
the  equity  of  redemption,  or  any  other  interest  in  the 
property  comprised  in  the  security  which  is  vested  in  the 
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Sched.  n.  trustee,  shall  vest  in  the  creditor,  and  the  amount  of  his 
debt  shall  be  reduced  by  the  amount  at  which  the  security 
has  been  valued. 

18.  Where  a  creditor  has  so  valued  his  security,  he 
may  at  any  time  amend  the  valuation  and  proof  on  show- 
ing to  the  satisfaction  of  the  trustee,  or  the  Court,  that 
the  valuation  and  proof  were  made  bond  fide  on  a  mis- 
taken estimate,  or  that  the  security  has  diminished  or 
increased  in  value  since  its  previous  valuation ;  but  every 
such  amendment  shall  be  made  at  the  cost  of  the  creditor, 
and  upon  such  terms  as  the  Court  shall  order,  unless  the 
trustee  shall  allow  the  amendment  without  application  to 
the  Court. 

14.  Where  a  valuation  has  been  amended  in  accordance 
with  the  foregoing  rule,  the  creditor  shall  forthwith  repay 
any  surplus  dividend  which  he  may  have  received  in 
excess  of  that  to  which  he  would  have  been  entitled  on 
the  amended  Taluation,  or,  as  the  case  may  be,  shall  be 
entitled  to  be  paid  out  of  any  money  for  the  time  being 
available  for  dividend  any  dividend  or  share  of  dividend 
which  he  may  have  failed  to  receive  by  reason  of  the 
inaccuracy  of  the  original  valuation,  before  that  money  is 
made  applicable  to  the  paj^ment  of  any  future  dividend, 
but  he  shall  not  be  entitled  to  disturb  the  distribution  of 
any  dividend  declared  before  the  date  of  the  amendment. 

15.  If  a  creditor  after  having  valued  his  security  subse- 
quently realises  it,  or  if  it  is  realised  under  the  provisions 
of  Rule  12,  the  net  amount  realised  shall  be  substituted 
for  the  amount  of  any  valuation  previously  made  by  the 
creditor,  and  shall  be  treated  in  all  respects  as  an  amended 
valuation  made  by  the  creditor. 

16.  K  a  secured  creditor  does  not  comply  with  the 
foregoing  rules  he  shall  be  excluded  from  all  share  in 
any  dividend. 

17.  Subject  to  the  provisions  of  Bule  12,  a  creditor 
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shall  in  no  case  receive  more  than  twenty  shillings  in  the    SehecL  IL 
pound,  and  interest  as  provided  by  this  Act. 

Proof  in  reaped  of  Distinct  Contracts, 

18.  If  a  debtor  was  at  the  date  of  the  receiving  order 
liable  in  respect  of  distinct  contracts  as  a  member  of  two 
or  more  distinct  firms,  or  as  a  sole  contractor,  and  also 
as  member  of  a  firm,  the  circumstance  that  the  firms 
are  in  whole  or  in  part  composed  of  the  same  individuals, 
or  that  the  sole  contractor  is  also  one  of  the  joint  con- 
tractors, shall  not  prevent  proof  in  respect  of  the  con- 
tracts, against  the  properties  respectively  liable  on  the 
contracts. 

Periodical  Payments. 

19.  When  any  rent  or  other  pajnnent  falls  due  -at 
stated  periods,  and  the  receiving  order  is  made  at  any 
time  other  than  one  of  those  periods,  the  person  entitled 
to  the  rent  or  payment  may  prove  for  a  proportionate 
part  thereof  up  to  the  date  of  the  order  as  if  the  rent  or 
payment  grew  due  from  day  to  day. 

Interest. 

20.  On  any  debt  or  sum  certain,  payable  at  a  certain 
time  or  otherwise,  whereon  interest  is  not  reserved  or 
agreed  for,  and  which  is  overdue  at  the  date  of  the  re- 
ceiving order  and  provable  in  bankruptcy,  the  creditor 
may  prove  for  interest  at  a  rate  not  exceeding  four  per 
centum  per  annum  to  the  date  of  the  order  from  the 
time  when  the  debt  or  sum  was  payable,  if  the  debt  or 
sum  is  payable  by  virtue  of  a  written  instrument  at  a 
certain  time,  and  if  payable  otherwise,  then  from  the 
time  when  a  demand  in  writing  has  been  made  giving  tlie 
debtor  notice  that  interest  will  be  claimed  from  the  date 
of  the  demand  until  the  time  of  payment. 

L   L   2 
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Sched.  n.  Debt  payable  at  a  future  tim^. 

21.  A  creditor  may  prove  for  a  debt  not  payable  when 
the  debtor  committed  an  act  of  bankruptcy  as  if  it  were 
payable  presently,  and  may  receive  dividends  equally  with 
the  other  creditors,  deducting  only  thereout  a  rebate  of 
interest  at  the  rate  of  five  pounds  per  centum  per  annum 
computed  from  the  declaration  of  a  dividend  to  the  time 
when  the  debt  would  have  become  payable,  according  to 
the  terms  on  which  it  was  contracted. 

Admission  or  Rejection  of  Proofs. 

22.  The  trustee  shall  examine  every  proof  and  the 
grounds  of  the  debt,  and  in  writing  admit  or  reject  it, 
in  whole  or  in  part,  or  require  further  evidence  in  support 
of  it.  If  he  rejects  a  proof  he  shall  state  in  writing  to 
the  creditor  the  grounds  of  the  rejection. 

28.  If  the  trustee  thinks  that  a  proof  has  been  im- 
properly admitted,  the  Court  may,  on  ihe  application  of 
the  trustee,  after  notice  to  the  creditor  who  made  the 
proof,  expunge  the  proof  or  reduce  its  amount. 

24.  If  a  creditor  is  dissatisfied  with  the  decision  of 
the  trustee  in  respect  of  a  proof,  the  Court  may,  on  the 
application  of  the  creditor,  reverse  or  vary  the  decision. 

25.  The  Court  may  also  expunge  or  reduce  a  proof 
upon  the  application  of  a  creditor  if  the  trustee  declines 
to  interfere  in  the  matter,  or,  in  the  case  of  a  composition 
or  scheme,  upon  the  application  of  the  debtor. 

26.  For  the  purpose  of  any  of  his  duties  in  relation 
to  proofs,  the  trustee  may  administer  oaths  and  take 
affidavits. 

27.  The  official  receiver,  before  the  appointment  of  a 
trustee,  shall  have  all  the  powers  of  a  trustee  veith  respect 
to  the  examination,  admission,  and  rejection  of  proofs, 
and  any  act  or  decision  of  his  in  relation  thereto  shall  be 
subject  to  the  like  appeal. 
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THE  THIRD  SCHEDULE. 

List  of  Metropolitan  County  Courts* 

The  Bloomsbuiy  County  Court  of  Middlesex. 
The  Bow  County  Court  of  Middlesex. 
The  Brompton  County  Court  of  Middlesex. 
The  ClerkenweU  County  Court  of  Middlesex. 
The  Lambeth  County  Court  of  Surrey. 
The  Marylebone  County  Court  of  Middlesex. 
The  Shoreditch  County  Court  of  Middlesex. 
The  Southwark  County  Court  of  Surrey. 
The  Westminster  County  Court  of  Middlesex. 
The  Whitechapel  County  Court  of  Middlesex. 
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Schedt.in,, 
IV. 

Section  96. 


THE  FOURTH  SCHEDULE. 
Statutes  Relating  to  Unclaimed  Dividends. 


Section  162. 


Session  and  Chapter. 

Title  of  Act. 

7  &  8  Vict.  c.  70     • 

12  &  18  Vict.  c.  106 

24  &  26  Vict.  c.  184 
82  &  88  Vict.  c.  71  . 

An  Act  for  facilitating  arrange- 
ments between  debtors  and  cre- 
ditors. 

The  Bankruptcy  Law  Consolidation 
Act,  1849. 

The  Bankruptcy  Act,  1861. 

The  Bankruptcy  Act,  1869. 
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8ched.  V. 

Section  169.  THE  FIFTH  SCHEDULE. 

Enactments  Repealed  as  to  England. 

13.  Edw.  1.  c.  18.    The  statutes  of  Westminster  the  Second, 
in  part.  chapter  eighteen,  Execution  either  by 

levying  of  the  lands  and  goods,  or 
by  delivery  of  goods  and  half  the 
land  ;  at  the  choice  of  the  creditor ; 
in  part ;  namely, 

the   words   "all    the   chattels   of  the 
debtor    saving    only   his   oxen   and 
beasts  of  the  plough,  and  " 
32    &   83   Vict.     The  Debtors  Act,  1869. 
c.  62. 

in  2)art.  in  part ;  namely, 

Sub-section  (b)  of  section  five,  and 
Sections  twenty-one  and  twenty-two. 
82   &   83  Vict.     The  Bankruptcy  Act,  1869. 

c.  71. 
82   &   33  Vict.     The  Bankruptcy  Bepeal  and  Insolvent 
c.  83.  Court  Act,  1869. 

in  part.  in  part ;  namely, 

Section  nineteen. 
88  &  84  Vict.     The  Absconding  Debtors  Act,  1870. 

c.  76. 
84   &   85   Vict.     The  Bankruptcy  Disqualification  Act, 
c.  50.  1871. 

Except  sections  six,  seven,  and  eight. 
38   &   39   Vict.     The  Supreme  Court  of  Judicature  Act, 
e.  77.  1875. 

in  part.  in  part ;  namely, 

Sections  nine  and  thirty-two. 


THE 


BILLS    OF    SALE    ACTS, 


1878  Aim  1882. 


(41  &  42  VICT.  Cap.  31,  Aim  45  &  46  VICT.  Cap.  43.) 


An  Act  to  ccmsolidute  and  amend  tite  Law  for  pre-      (1878-) 
ventimg  Fravds  upon  Creditors  by  secret  Bills  of 
Sale  of  Personal  ChaUels.  [22nd  July,  1878.] 

AND 

An  Act  to  aTnend  tlie  Bills  of  Sale  Act,  1878.  0882.) 

[18th  August,  1882.] 

WHEREAS  it  is  expedient  to  consolidate  and  amend     PreamWe 

(1878). 

the  law  relating  to  bills  of  sale  of  personal  chattels : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows. 

Whereas  it  is  expedient  to  amend  the  Bills  of  Sale     Preamble 
Act,  1878 :  <"«''>• 

Be  it  enacted  by  the  Queen*s  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows. 
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1878.  On  account  of  the  ease  and  facility  which  the  secret  transfer 

1882.  of  personal  chattels  by  bill  of  sale,  afforded  traders  to  dispose  of 
Freamble.  i}^q\y  effects  by  way  of  security  for  their  debts,  whilst  they  con- 
tinued, as  before,  the  use  and  possession  of  them,  and  seemed  to 
the  outside  world  to  be  the  owners  of,  and  entitled  to  such 
effects,  successive  Acts,  by  prescribing  modes  of  registration  and 
other  formalities,  and  by  formulating  definitions  of  what 
transfers  should  for  the  purposes  of  such  Acts  be  deemed  bills 
of  sale,  have  sought  to  give  publicity  to  all  such  assurances, 
and  so  to  prevent  the  appearance  of  false  stability  on  the  part 
of  the  grantors  of  such  chattels.  Inasmuch  as  the  principal 
Act  (1878)  and  the  Amendment  Act  (1882)  are  to  be  construed 
as  one  Act  (a),  henceforth  the  solution  of  all  questions  as  to  the 
scope,  effect,  object,  and  intention  of  the  Act  of  1882,  where  it 
is  not  otherwise  clearly  declared  by  the  Amendment  Act  itself, 
must  be  sought  in  the  Act  of  1878  and  the  cases  decided  under 
it,  notwithstanding  the  language  and  provisions  of  that  Act 
have  been  materially  modified  and  altered. 


Act  1878. 
§1. 

Short  Title. 

Act  1882. 
§1. 

Short  Title. 

Act  1878. 
§  2. 

Commence, 
ment. 

Act  1882. 
§  2. 

Commence- 
ment, 

Extent  of 
repeal. 


This  Act  may  be  cited  for  all  purpopes  as  the  Bills  of 
Sale  Act,  1878. 

This  Act  may  be  cited  for  all  purposes  as  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882,  and  this  Act  and 
the  Bills  of  Sale  Act,  1878,  may  be  cited  together  as  the 
Bills  of  Sale  Acts,  1878  and  1882. 

Tliis  Act  shall  come  into  operation  on  the  1st  January, 
1879,  which  day  is  in  this  Act  referred  to  as  the  com- 
mencement of  this  Act : 

This  Act  shall  come  into  operation  on  the  first  day  of 
November,  1882,  which  date  is  hereinafter  referred  to  as 
the  commencement  of  this  Act. 

The  old  Acts  of  1854  and  1866  were  repealed  by  the  23rd 
section  of  the  Act  of  1878  as  to  all  bills  of  sale  executed  after 
the  1st  January,  1879.  It  must  be  borne  in  mind  that  the 
repealed  Acts  are  still  applicable  to  all  bills  of  sale  executed 
prior  to  Ist  January,  1879,  and  also  that  the  rules  of  oou- 
btructiou  laid  down   as   to   the   assignment   of  fixtures,   and 


(a)  See  secte.  1  &  8,  45  &  46  Vict.  c.  43. 
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likewise  the  provisionB  made  as  to  renewing  registration,  in  the    Act  1878. 
Act  of  1878  are  retrospective,  and  are  to  be  applied  to  all  bills        §  2. 
of  sale  executed  prior  to  Ist  January,  1879,  in  all  questions    Act  1882. 

arising  after  the  same  date  (b).     The  cases  decided  under  the 8  2* 

Acts  of  1854  and  1866  will  be  cited  hereafter  where  still 
applicable  under  the  Bills  of  Sale  Act,  1878,  and  the  Amend* 
ment  Act  of  1882. 

The  following  are  some  of  the  chief  provisions  of  the  repealed  CompariBon  of 
Acts.  By  the  1854  Act,  Sect.  1,  it  was  provided  that—"  Every  J^^^"^® 
"  bill  of  sale  of  personal  chattels  made  after  the  passing  of  this 
''  Act  (either  absolutely  or  conditionally  or  subject  or  not  sub- 
"  ject  to  any  trusts,  and  whereby  the  grantee  or  holder  shall 
"  have  power  either  with  or  without  notice,  and  either  imme- 
"  diately  after  the  making  of  such  bill  of  sale  or  at  any  future 
"  time,  to  seize  or  take  possession  of  any  property  and  effects 
"  comprised  in  or  made  subject  to  such  bill  of  sale,  and  every 
"  schedule  or  inventory  which  shall  be  thereto  annexed  or 
"  therein  referred  to,  or  a  true  copy  thereof,  and  of  every 
"  attestation  of  the  execution  thereof,  shall,  together  with  an 
"  affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given, 
''  and  a  description  of  the  residence  and  occupation  of  the 
"  person  making  or  giving  the  same,  or  in  case  the  same  shall 
"  be  made  or  given  by  any  person  under  or  in  the  execution  of 
"  any  process,  then  a  description  of  the  residence  and  occupa- 
"  tion  of  the  person  against  whom  such  process  shall  have 
"  issued,  and  of  every  attesting  witness  to  such  bill  of  sale,  be 
"  filed  with  the  officer  acting  as  clerk  of  the  docquets  and  judg- 
"  ments  in  the  Ck)urt  of  Queen's  Bench,  within  twenty-one  days 
"  after  the  making  or  giving  of  such  bill  of  sale  (in  like  manner 
"  as  a  warrant  of  attorney  in  any  personal  action  given  by  a 
"  trader  is  now  by  law  required  to  be  filed),  otherwise  such  bill 
"  of  sale  shall,  as  against  all  assignees  of  the  estate  and  effects 
''  of  the  person  whose  goods  or  any  of  them  are  comprised  in 
"  such  bill  of  sale  under  the  laws  relating  to  bankruptcy  or 
"  insolvency,  or  under  any  assignment  for  the  benefit  of  the 
'*  creditors  of  such  person,  and  as  against  all  sheriffs'  officers 
''  and  other  persons  seizing  any  property  or  effects  comprised  in 
"  such  bill  of  sale  in  the  execution  of  any  process  of  any  court 
"  of  law  or  equity  authorising  the  seizure  of  the  goods  of  the 
"  person  by  whom  or  of  whose  goods  such   bill  of  sale  shall 

(6)  Sects.  7,  11—23,  41  k  42  Vict.       Annytage,  U  Ch.  D.  379  ;  49  L.  J. 
c.  81  ;  and  see  Ex  parte  Moore,  re      Bank.  60. 
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Act  1878.    "  have  been  made,  and  against  eveiy  person  on  whose  behalf 
§  2.        <<  such  process  shall-  have  been  issued,  be  null  and  void  to  all 
Act  1882.    "  intents  and  purposes  whatsoever,  so  far  as  regards  the  pro- 
§  2.        <<  perty  in  or  right  to  the  possession  of  any  personal  chattels 
comprised  in  such  bill  of  sale,  which  at  or  after  the  time  of 
such  bankruptcy  or  of  filing  the  insolvent's  petition  in  such 
insolvency,  or  of  the  execution  by  the  debtor  of  such  assign- 
ment for  the  benefit  of  his  creditors,  or  of  executing  such 
process  (as  the  case  may  be),  and  after  the  expiration  of  the 
said  period  of  twenty-one  days,  shall  be  in  the  possession  or 
apparent  possession  of  the  person  making  such  bill  of  sale, 
or  of  any  person  against  whom  the  process  shall  have  ira^ued 
under  or  in  the  execution  of  which  such  bill  of  sale  shall 
have  been  made  or  given  as  the  case  may  be." 
By  Sect.  2,  the  defeasance  or  condition  of  every  bill  of  sale 
was  to  be  written  on  the  same  paper  or  parchment  as  the  bill 
before  it  was  filed. 

By  Sects.  3,  4,  5,  and  6,  various  regulations  were  made  as  to 
the  method  of  registration  to  be  adopted,  and  as  to  the  dis- 
charge of  bills  of  sale. 
Comparison  of  Sect.  7  contained  the  definitions  respectively  of  the  expressions 
Acte^  ^^  ^^^^  "  ^^^^  of  Sale,"  "  Personal  Chattels,"  and  "  Apparent  Possession," 
in  respect  of  which  it  will  be  seen  on  a  comparison  of  the  full 
text  of  the  Act  (c),  and  the  Act  of  1878,  that  there  have  been 
material  and  important  changes,  the  chief  of  which  are,  1st,  the 
enlargement  of  the  term  "  Bill  of  Sale"  by  the  Act  of  1878; 
the  term  now  includes  "  Inventories  of  goods  with  receipt 
thereto  attached,  or  receipts  for  purchase-moneys  of  goods,"  and 
includes  also  "  Any  agreement,  whether  intended  or  not  to  be 
followed  by  the  execution  of  any  other  instrument  by  which  a 
right  in  equity  to  any  personal  chattels,  or  to  any  charge  or 
security  thereon,  shall  be  conferred."  Likewise  the  Act  of  1878 
enlarges  the  definition  ''  Personal  Chattels,"  by  including  (when 
separately  assigned  or  charged),  fixtures  and  growing  crops,  but 
excluding  fixtures  (except  trade  machinery  as  therein  defined), 
when  assigned  together  with  a  freehold  or  leasehold  interest  in 
any  land  or  building  to  which  they  are  affixed,  and  growing 
crops  when  assigned  with  any  interest  in  the  land  on  which 
they  grow. 
Act  of  1866.         Upon  reference  to  the  Bills  of  Sale  Act,  1866,  it  will  be  found 


(c)  See  17  &  18  Vict.  c.  36. 
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that  the  Act  of  1854  and  the  Act  of  1866  were  to  be  construed    Act  1878. 

together  as  one  Act{d);  that  the  filing  of  a  bill  of  sale  or  a  copy        §  2. 

thereof  with  the  affidavit  required  by  the  principal  Act,  was  to    Act  1882. 

be  deemed  registration  (e),  and  that  during  "  the  subsistence  of        §  2. 

the   security  the  registration  of  the  bill  of  sale  was  to  be 

renewed  once  in  every  period  of  five  years,  commencing  from  See  sect.  11, 

the  day  of  the  registration,  and  if  not  so  renewed  such  regis-  ^^^  ^^^^' 

tration  should  cease  to  be  of  any  effect  at  the  expiration  of  any 

period  of  five  years,  during  which  a  renewal  had  not  been  made 

as  thereby  required,  subject  to  this  provision  that  where  a  period 

of  five  years  from  the  original  registration  of  any  bill  of  sale 

imder  the  principal  Act  had  expired  before  the  first  day  of 

January,  1867,  such  bill  of  sale  should  be   as  valid  to  all 

intents  and  purposes  as  if  that  Act  had  not  been  passed,  if  such 

registration  was  renewed  in  manner  provided  (/).     The  mode 

of  renewing  bills  of  sale  (g),  and  of  filing  the  affidavit  of  such 

renewal  (h),  were  also  provided  for,  as  well  as  other  provisions  as 

to  the  registry  itself,  and  the  supply  of  copies  of  affidavits  (t),  all 

of  which  latter  provisions  are  now  superseded  by  those  of  the 

Act  of  1878,  both  as  to  old  bills  registered  under  the  Acts  of 

1854  and  1866,  as  well  as  to  those  under  the  Act  of  1878  (J), 

This  Act  shall  apply  to  every  bill  of  sale  executed  on    Act  1878. 
or  after  the  first  day  of  January,  1879,  (whether  the       §  3- 
same  be  absolute  or  subject  or  not  subject  to  any  trust,)  Application  of 
whereby  the  holder  or  grantee  has  power  either  with  or 
without  notice,  and  either  immediately  or  at  any  future 
time,  to  seize  or  take  possession  of  any  personal  chattels 
comprised  in  or  made  subject  to  such  bill  of  sale. 

The  Bills  of  Sale  Act,  1878,  is  hereinafter  referred  to    Act  1882. 
as  *'  the  principal  Act,"  and  this  Act  shall,  so  far  as  is       «  3* 
consistent  with  the  tenor  thereof,  be  construed  as  one  with  ^f  ^^^t. 
the  principal  Act ;  but  unless  the  context  otherwise  re-  41  &  42  Vict. 
quires  shall  not  apply  to  any  bill  of  sale  duly  registered 

{d)  Sect.  1.  (0  See  sects.  7,  8,  9,  &  10. 

(e)  Sect  1.  0')  See  sect.  23,  41  &  42  Vic.  c.  31 ; 

(/)  Sect.  4.  ftlsoaectB.  11, 12, 13,  14.  16,  16,  17, 

(g)  Sect.  6.  18,  &  19. 

{h)  Sect.  6. 
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Act  1878.   before  the  commencement  of  this  Act,  so  long  as  the  regis* 

A  f  iftfto    tration  thereof  is  not  avoided  by  non-renewal  or  otherwise. 

ft  3^    '       The  expression  **  bill  of  sale,"  and  other  expressions  in 

this  Act,  have  the  same  meaning  as  in  the  principal  Act, 

except  as  to  bills  of  sale  or  other  documents  mentioned  in 
sect.  4  of  the  principal  Act,  which  may  be  given  otherwise 
than  by  way  of  securit}'  for  the  payment  of  money,  to  which 
last- mentioned  bills  of  sale  and  other  documents  this  Act 
shall  not  apply. 

BUI  of  Sale, 

Application  of       For  the  definitions  of  what  is,  for  the  purposes  of  the  Act 
^^^'  a  bill  of  sale,  see  Sect.  4  of  the  principal  Act,  and   note. 

Although  the  Acta  of  1854  and  1866  are  repealed,  yet,  as 
already  stated,  the  Act  of  1878  has  in  some  respects  an  express 
retrospective  effect.  By  the  23rd  Section  it  is  provided  that 
any  renewal  after  the  commencement  of  the  Act  of  the  registra- 
tion of  a  bill  of  sale  executed  before  the  commencement  thereof, 
and  registered  under  the  repealed  Acts,  shall  be  made  under 
the  Act  of  1878  in  the  same  manner  as  the  renewal  of  a  regis- 
tration made  thereunder  {k).  By  Sect.  7  of  the  same  Act,  it  is 
provided  that  fixtures  or  growing  crops  are  not  to  be  deemed 
separately  assigned  when  the  land  passes  by  the  same  instru- 
ment, by  reason  only  that  they  are  assigned  by  separate  words. 
And  inasmuch  as  this  section  reduces  into  the  form  of  enact- 
ment the  effect  of  various  decisions  under  the  repealed  Acts 
upon  this  subject,  it  likewise,  for  the  sake  of  uniformity,  enacts 
by  the  same  section,  ''  that  the  same  rule  of  construction  shall 
be  applied  to  all  deeds  or  instruments  including  fixtiu-es  or  grow- 
ing crops  executed  before  the  commencement  of  this  Act  and 
then  subsisting  and  in  force,  in  all  questions  arising  imder  any 
bankruptcy,  liquidation,  assignment  for  the  benefit  of  creditors, 
or  execution  of  any  process  of  any  Court  which  shall  take  place 
or  be  issued  after  the  commencement  of  this  Act." 

The  3rd  Section  of  the  Amendment  Act  has  been  given  in 

juxtaposition  to  the  same  section  of  the  principal  Act,  so  as  to 

Given  other-     show  at  a  glance  the  construction  of  both  Acts.     It  will  be 

wiae  than  by     gcen  that  they  are,  so  far  as  is  consistent,  to  be  read  as  one 

for^the  pfcy-"  ^  ^^^'  ^^^*'  *'^**  *^®  Amendment  Act  is  not  to  be  retrospective 
ment  of  money,  as  to  bills  of  sale  registered  before  the  commencement  of  the 
Act ;  and  this  language  left  it  open  to  doubt  as  to  whether  the 
{k)  For  the  mode  of  renewal  of  registration,  see  sect.  11. 
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Act  was  retrospective  so  as  to  affect  bills  of  sale  executed  before    Act  1878. 
the  commencement  of  the  Act  and  not  registered,  but  it  was        §  8. 
held  that  if  executed  more  than  seven  clear  days  before  the  Act  Act  1882. 
came  into  operation  such  bills  were  not  within  the  Act  but  (I)  ;        §  8. 
the  Amendment  Act  is  expressly  made  retrospective  in  certain 
cases  (m).     And  it  was  also  doubtful  as  to  what  was  the  effect 
of  the  repeal  of  Sect.  20  of  the  principal  Act  (n).     And  as  to 
what  was  a  "  bill  of  sale,"  the  definition  in  the  3rd  Section  of 
the  Amendment  Act  having  excepted  "  bills  of  sale  or  other 
documents  mentioned  in  Sect.  4  of  the  principal  Act,  which 
may  be  given  otherwise  than  by  way  of  security  for  the  pay- 
ment of  money."     It  has  now  been  held  that  the  conjoint  effect 
of  Sects.  3  and  15  of  the  Act  of  1882  is  to  repeal  Sect.  20  of 
the  Act  of  1878,  as  to  bills  only  which  are  given  by  way  of 
security,  and  therefore   will  not  apply  to   absolute  bills  of 
8ale(nn).     And   also  that  bills  of  sale  registered  prior  to  the 
commencement  of  the  Act  of  1882,  so  long  as  the  registration 
subsists,  are  not  affected  by  Sect.  15  of  that  Act,  and  therefore 
the  order  and  disposition  clause  of  the  Bankruptcy  Act,  1869, 
will  not  apply  to  such  bills  (o). 

The  following  table  will  set  forth  more  clearly  the  effect  of 
the  operation  of  the  successive  Acts,  as  regards  the  various 
repeals  so  far  as  they  can  be  followed  : — 

1.  As  to  bills  of  sale  executed  either  n       ,^  ,,       Construction  of 

before  or  since  the  commencement  of  the         \^   ^   ^^  '^'^^'  ^1^"''' 
1866  Act,  they  are  to  be  registered  within  \^.^'    ^^  *•  ^^ 
twenty-one  days,  and  also  to  be  re-registered  '     ic  •  c.  y    ,  ana 


see  Askew  v.  LetinSy 
infra. 


41   &  42   Vict 
)  c.    31,  ss.  7,  10, 
11,  23. 


/ 


every  five  years,  so  long  as  the  security 
subsists  and  in  the  manner  provided.  / 

2.  As  to  bills  of  sale  executed  prior  to 
1st  January,  1879,  and  registered,  to  be  re- 
registered as  directed  by  Act  of  1878,  i,e, 
every  five  years,  and  as  to  renewal,  and 
likewise  as  to  fixtures  to  be  construed  as 
by  the  Act  of  1878. 

(l)  Hick9on  v.  Darlow,  28  Ch.  D.  361  ;  see  also  Swire  v.  Cookion,  48 

690  ;  31  W.  R.  417.    And  see  SiU  L.  T.  877. 

V.  Kirkwood,  28  W.  R.  858  ;  JDavU  (o)  Ex  parU  Izard  re  Chappie,  28 

V.    Ooodman,   5  C.  P.  D.  128  ;  in  Ch.  B.  409  ;  52  L.  J.  802  ;  49  L.  T. 

which  it  was  held  an  nnregistered  230  ;  but  see  as  to  seixure  after  the 

bill  was  good  as  against  the  grantor.  oommenoement  of  the  Act  of  1882, 

(m)  Sect.  13.  Ex  parU  CaUon,  11  Q.  B.  D.  301  ; 

(n)  Sect.  15  (1882).  49  L.  T.  52. 

(nn)  Sivift  V.  Pannelly  48  L.  T. 
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Act  1878.        3.  As  to  bills  of  sale  executed  and  re-  \^ 

§  8.        gistered  between  1st  January,  1879,  and 

Act  1882.    Ist    November,   1882,  to    be    registered 

§  8.        within  seven  days  after  execution  (but  see 

Sect.  10,  seven  clear  days),  and  re-r^ia- 

tered  every  five  years,  and  to  be  construed 

under  1878  Act. 

4.  As  to  bills  of  sale  executed  prior  to  '^ 
1st  November,  1882,  but  not  registered 
on  that  date,  to  be  registered  within  seven 
clear  days  after  execution,  re-registered 
every  five  years  as  in  Act  of  1878,  and  to 
be  construed  under  Acts  of  1878  and  1882. 
Act  of  1882  not  being  retrospective  except 
where  expressly  made  so  (oo), 

5.  As  to  bills  of  sale  executed  after  1st 
November,  1882,  to  be  registered  within 
seven  clear  days  after  execution,  as  in  Act 
of  1878,  and  re-registered  every  five  years, 
and  to  be  construed  under  1878  and  1882 
as  one  Act,  except  where  former  repealed 
or  inconsistent,  then  under  latter  Act,  but 
saving  anything  "  done  or  suffered  "  under 
former  Act. 


41  &  42  Vict 
c.  31,  88.  2,  8,  10, 
11  ;  but  see  Ex 
parte  CoUon^  supra  ^ 
as  to  seizure,  after 
November,  1882. 

45  &  46  Vict 
c.  43,  88.  2,  3,  8. 
Also,  see  repeal  of 
(1878)  ss.  8,  20, 
and  part  of  10  and 
16,  by  (1882)  ss. 
10,15, 16;  and  see 
cases  citod  supra. 

45  &  46  Vict 
c.  43,  ss.  2,  3,  8. 
Also  see  repeal  of 
(1878)  as.  8  and 
20,  and  part  of 
88.  10  and  16,  by 
(1882)  88.  10,  15, 
16;  and  see  Swift 
V.  Fannelly  infra. 


Having  regard  to  the  effect  of  Sects.  14  and  23  of  the  1878 
Act,  where  a  bill  was  executed  and  registered  in  1869,  but  was 
not  registered  at  the  end  of  five  years,  it  was  held  that  the  bill 
was  void  under  the  Act  of  1866  (p). 


What  trans- 
actions are 
void. 


Whether  the  same  be  absolute  or  subject  or  not  subject  to  any  tnut. 

Personal  chattels  may  be  assigned  either  absolutely  or  condi- 
tionally. An  absolute  assignment  of  personal  chattels  accom- 
panied by  delivery  of  possession,  will  vest  the  title  in  them  in  the 
donee  without  any  deed  or  writing,  and  although  there  may  be  no 
consideration  for  the  gift  (q) ;  but  an  assignment  of  goods,  though 
in  writing  (but  not  by  deed)  by  which  the  donor  retains  possession, 


{oo)  Hick^on  v.  Darlow,  28  Ch.  D. 
690  ;  31  W.  R.  417  ;  and  see  Aahton 
V.  Btackshaw,  L.  R.  9  Eq.  510. 

(p)  Askew  ▼.  Lewis,  L.  T.  March 


81,    1883.      And    see     JTebtUr  r. 
Morris,  22  Ch.  D.  136,  as  to  affidarit 
on  re- registration. 
(g)  Black.  Com.  U\, 
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is  absolutely  void  at  law  (r),  and  equity  will  give  no  relief  to  the    Act  1878. 
donee  (rr).     But  equity  will  enforce  a  declaration  of  trust  in        §  8. 
favour  of  donee,  on  the  part  of  the  donor,  who  still  retains  posses-   Act  1882. 
sion  of  goods  although  voluntarily  created  (»).   An  absolute  trans-        §  8* 
fer  and  delivery  of  personal  chattels  for  a  valuable  consideration 
will  vest  the  absolute  title  in  the  transferee  without  writing. 
By  Statute  of  Elizabeth  (13  Eliz.  c.  5)  a  gift  or  alienation  of  goods 
and  chattels  made  for  the  purpose  of  delaying,  hindering  or 
defrauding  creditors  is  rendered  void  as  against  them  unless 
made  upon  good  (that  is,  valuable)  consideration,  and  bondjlde 
to  any  person  not  having  notice  of  such  fraud.     The  fraudu- 
lent purpose  intended  by  the  Statute  of  Elizabeth  can  only  be 
judged  of  by  circiunstances.     And  therefore  it  has  been  held  Absolute 
that  if  the  owner  of  goods  make  an  absolute  assignment  of  "^^^"**°'*' 
them  by  deed  to  one  of  his  creditors  and  yet  remain  in  the 
possession  of  the  goods,  such  remaining  in  possession  is  a  badge 
of  fraud,  which  renders  the  assignment  void  by  virtue  of  the 
Statute  as  against  the  other  creditors  (t).     But  the  question  of 
fraud  is  always  one  for  the  jury  (u) ;  and  in  equity  there  are 
no  rules  establishing  particular  circumstances  to  be  indelible 
badges  of  fraud,  but  the  question  of  bona  fides  is  there  also  one 
of  fact  (x).     Where  there  has  been  an  absolute  sale  and  the 
goods  are  delivered  to  the  purchaser,  if  the  transaction  is  by 
deed,  that  fact  confers  no  additional  security  upon  the  pur- 
chaser if  the  seller  retains  the  possession  {y),     A  bill  of  sale  as 
such  may  therefore  be  either  absolute  or  conditional.     If  abso- 
lute and  not  otherwise  voidable  the  property  in  the  goods  vests 
on  the  execution  of  the  deed  in  the  assignee,  with  the  right  to 
immediate  possession,  and  to  bring  trespass  against  not  only 
strangers  but  the  assignor  himself.     By  the  Amendment  Act, 
Sect.  3,  it  will  be  observed  that  the  expression  Bill  of  Sale,  &c., 
imder  that  Act  will  not  embrace  documents,  though  named 
in  Sect.  4  of  the  principal  Act,  which  may  be  given  otherwise 
than  by  way  of  security  for  the  payment  of  money.     In  all 
such  cases  there  need  therefore  be  no  registration,  although  the    . 

(r)  Iront  t.  SmaUpiece^  2  Barn.  Harbtn^  2  T.  Rep.  587. 

&  Aid.  551 ;  MUUr  v.  Miller,  3  P.  {u)  Martindale  t.  Booth,  3  B.  & 

Wms.  356;  Bourne  v.  Poshrooke,  18  Ad.  498  ;  1  Smith's  L.  Gas.  15. 

C.  B.  N.  S.  515.  {x)  HaU    t.     The     Metropolitan 

{rr)  Antrobus  v.  Smyth,  12  Ves.  39,  Saloon  Omnibus  Company,  28  L.  J. 

46 ;  Dillon  v.  Coppin,  i  My.  &  Cr.  Ch.  777. 

647.  (y)  Stan^ld  v.  CabbiU,  27  L.  J. 
(«)  EUiaon  v.  Ellison,  6  Vesey,  656.  Ch.  266  ;  ExparU  /fording  re  Fair- 
it)  Twyne'n  Case,    3  Rep.   80  h  ;  brother,  L.  R.  15  Kq.  227  ;  42  L.  J. 

1    Smith's  L.  Cas.   1  ;    EdwnnU  v.  Bank.  30. 
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Act  1878.   grantor  retain  possession,  but  the  44th  Sect,  of  the  B.  A.,  1883, 
§  8.        will  apply  to  such  goods,  if  in  the  order  and  disposition  of  the 
Act  1882.   debtor.     But  it  has  been  held  that  the  Act  of  1882  will  not 
§  8.        affect  an  absolute  bill  of  sale  so  as  to  bring  into  operation 
the    order  and  disposition    clause    of   the   Bankruptcy    Act^ 
1869  (t/t/),     A  conditional  bill  of  sale,  which  is  the  usual  and 
most  common  form,  is  in  fact  a  mortgage  of  personal  chattels. 
It  is  in  such  cases  usually  agreed  that  the  mortgagee  is  not 
to  take  possession  till  some  specified  defaults,  as  for  instance, 
default  in  payment  of  the  mortgage-money,  and  that  in  the 
meantime  the  debtor  shall  remain  in  possession  of  the  goods^ 
Such    possession   until   default,    being    then   consistent    with 
the   terms   of  the  deed,   is    not  regarded   as  rendering  the 
transaction  fraudulent  within  the  meaning  of  the  Statute  of 
Elizabeth.       The   property   in  the   goods  passes   at    law  by 
the  deed  to  the  mortgagee  (z),  whilst  the  possession  of  them 
rightly  remains  with  the  mortgagor,  and  until  default  has  been 
made  by  the  mortgagor,  the  mortgagee   cannot  maintain  an 
action  of  trover  for  the  goods  against  a  stranger  (a),  but  after 
default  the  estate  vests  in  the  grantee  freed  from  the  con- 
dition.    If,  however,  the  mortgagee  have  a  right  to  immediate 
possession,  though  coupled  with  a  trust  to  permit  the  mort- 
gagor to  hold  until  demand,  it  will  be  sufficient  to  enable  the 
mortgagee  to  support  an  action  for  trespass  to  the  goods  (6). 
A  mortgage  of  goods  differs  from  a  mere  pledge  in  which  the 
property  in  the  goods  remains  with  the  pledgor.     A  parol  agree- 
ment to  give  a  bill  of  sale  does  not  require  registration  under 
the  principal  Act  (66). 
Bechrations         Declarations  of  trust  in  chattels  are  not  required  to  be  in 
writing  by  virtue  of  Sect  7  of  the  Statute  of  Frauds  (c),  but 
under  the  Bill  of  Sale  Act  of  1878,  if  in  writing,  they  must  be 
registered  (d).     Where  there  was  a  trust  in  favour  of  a  wife, 
but  possession  was  consistent  with  the  terms  of  the  deed,  it 
was  held  not  void  (dd).     Every  defeasance,  condition,  or  decla- 
ration of  trust  is  to  be  deemed  part  of,  and  registered  with  the 
bill  of  sale  (e).     And  finally  as  a  general  proposition  it  may 

iyy)  Swift  V.  PanneU,  and  see  Ex  {hb)  Ex  parte  Hdnxwdl  re  Hem- 

parte  Cotton^  both  iupra.  mingrcay,    28  Gh.    D.  G.  A«   626  ; 

{«)  Gale  V.  BumeO,  7  Q.  B.  860.  52  L.  J.  737  ;  48  L.  T.  742. 

(a)  Bradley  V.  Copley,!  G.  B.  685  ;  {e)  29  Gar.  2,  c.  8. 

Brierly  t.  Kendall,  17  Q.  B.  987  ;  (rf)  Sect.  4. 

Wheeler  t.  Montyfiore,  2  Q.  B.  188.  {dd)  Ex  parU  Cox  re  Reed^  1  Ck. 

(6)  WhiUyr.  Morris,  11  C.  B.  1015,  D.  302. 

21  L.  J.  G.  P.  185.  {e)  Sect.  10,  subsect.  8  (1878). 
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be  laid  dowu  that  if  there  is  a  trust  between  the  grantor  and    Act  1878. 
grantee,  rendering  the  deed  a  contrivance  to  secure  the  pro-        §  3. 
perty  for  the  debtor's  benefit,  or  a  device  against  the  general   Act  1882. 
body  of  creditors,  as  for  instance,  successive  renewals  of  a  bill        8  3. 
of  sale  under  the  old  law,  or  a  contract  to  obtain  some  addi- 
tional advantage  in  the  event  of  bankruptcy,  and  which  will 
prevent  the  debtor's  property  being  equally  distributed,  it  will 
be  void  both  at  common  law  and  as  against  the  policy  of  the 
bankruptcy  law  (/). 

WJierehy  tJie  grantee  has  poiver  with  or  toithout  notice,  <ltc. 

The  7th  Sec.  of  the  Act  of  1882  has  made  some  material  Conditions 
alterations  in  the  law  as  to  the  conditions  or  events,  on  the  P'^®*^.®***  ^ 
happening  of  which  a  bill  of  sale  can  be  enforced,  and  of  so 
stringent  a  character,  that  it  will  be  unlikely  hereafter  that 
many  of  the  difficulties  and  complications  in  regard  to  the 
fulfilment  of  conditions  which  have  formed  the  subject  of 
numerous  cases,  will  arise.  Those  provisions  of  the  new  Act 
will  be  dealt  with  hereafter.  However,  inasmuch  as  the  former 
Acts  are  for  many  purposes  still  in  force,  and  as  a  large  number 
of  subsisting  bill  of  sale  securities  must  necessarily,  and  for  some 
time  to  come,  fall  under  the  construction  of  the  prior  acts  and 
the  decided  cases,  it  is  proposed  to  give  some  of  them,  deducing 
the  principles  applicable  to  notice,  demand,  and  the  prelimi- 
naries to  be  observed  prior  to  seizure,  before  referring  to  the 
new  provisions  of  the  Act  of  1882  ;  but  it  must  be  borne  in 
mind  that  notwithstanding  a  bill  of  sale  has  been  executed  and 
registered  prior  to  the  commencement  of  the  Act  of  1882, 
where  the  bill  (if  it  is  a  security  for  money)  is  enforced  after 
the  commencement  of  the  Act  of  1882,  that  Act  will  apply  as 
to  seizure,  and  probably  also  as  to  sale  (//"). 

Every  condition,  or  term,  or  event,  on  the  happening  of 
which  by  the  terms  of  the  contract  the  mortgagee  would  become 
absolutely  entitled  to  the  possession  was  required,  and  still  is 
required,  to  be  clearly  set  forth  on  the  face  of  the  instrument, 
and  every  such  event  must  clearly  happen  to  entitle  the  grantee 
to  such  possession,  and  to  make  the  seizure  lawful  and  to  put 

(/)  Ex  parte  Mnehay  re  JeavonSf  Bauxwell  re  Bemingvcay^  23  Ch.  D. 

L.  Rep.  8  CK  643,  42  L.  J.  Bank.  626.  52  L.  J.  737,  48  L.  T.  742. 
68;    Ex  parte    ConniTig  re  Steele^  (//)  Ex   paHe    Cotton,    supra; 

L.  R.  16  Eq.  414  ;  and  see  Ex  parte  Swift  v.  PanneU,  supra. 
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Act  1878. 
§3. 


When  the 
grantee  is  a 
trespasser. 


«aii  end  to  the  bailment.     One  of  the  common  stipulations  is 
(inter  alia),  that  if  the  money,  or  some  instalment  of  it,  secured 
by  the  deed  should  not  be  paid  on  demand,  the  grantee  shall 
be  entitled  to  seize  and  take  possession.     When  such  is  the 
case,  the  demand  must  be  duly  and  strictly  made,  and  reason- 
able time  for  compliance  allowed  ;  if  it  is  to  be  made  in  writing 
it  must  Ix)  so  made,  otherwise  the  seizure  will  be  unlawful,  and 
a  trespass.     And  it  is  enough  if  such  demand  is  made  at  the 
house  of  tlie  grantor  and  to  his  wife  in  his  absence  ((j^),   A  parol 
arrangement  to  pay  by  instalments  a  loan  secured  by  bill  of 
sale  has  been  held  to  be  a  condition,  and  as  such  should  be  on 
the  face  of  the  bill  and  registered  (A).     On  the  other  hand, 
where  an  unregistered  contemporaneous  agreement  did  not  in 
the  opinion  of  the  Court  amount  to  a  defeasance,  or  condition, 
or  declaration  of  trust,  it  was  held  not  to  affect  the  validity  of 
the  bill  of  sale  (i).     A  "  defeasance  or  condition  "  having  been 
defined  as  something  which  diminishes,  defeats  or  prejudicially 
qualifies  the  rights  of  the  grantee  in  favour  of  the  grantor,  and 
so  where  at  the  time  of  the  advance  there  was  a  collateral 
agreement  by  the  grantee  not  to  register,  in  consideration  of 
which  a  larger  sum  was  to  be  paid  by  way  of  bonus  or  interest, 
it  was  held  that  such  agreement  was  not  a  defeasance  or  condi- 
tion (j).     Neither  was  it  any  part  of  the  consideration. 

Where  the  deed  contains  the  usual  power  upon  default  for 
the  mortgagee  to  enter  and  take  possession  and  sell  the  goods 
so  as  to  reimburse  himself,  with  the  proviso  that  in  the 
meantime  the  mortgagor  shoiild  hold,  and  use,  and  possess 
them,  the  demand  having  been  irregularly  made  by  the  grantee, 
it  was  held  that  the  proviso  operated  as  a  regrant  or  bailment 
of  the  goods  to  the  grantor,  and  the  notice  having  been  bad,  the 
grantee  having  entered  and  sold  the  goods,  was  a  trespasser, 
and  the  grantor  was  entitled  to  recover  the  value  of  his  interest 
in  them  as  the  measure  of  damages,  but  not  the  value  of  the 
goods  (k).     But  it  is  not  enough  to  give  or  make  the  demand 


iff)  WharUon  v.  Kirheood,  29  L. 
T.  644,  22  W.  R.  93  ;  hut  see  Bdd- 
ing  T.  Read,  34  L.  J.  Ex.  212,  13  L. 
T.  66  ;  and  see  Mataey  t.  Sladen, 
L.  R.  4  Ex.  13,  38  L.  J.  Ex.  34  ; 
and  as  to  physical  possession,  see  Ex 
parte  Fletcher  re  Henley,  36  L.  T. 
758,  5  Ch.  D.  809. 


(A)  Ex  parte  SotUham  reSmOkam^ 
L.  R.  17  Eq.  578,  43  L.  J.  Bank.  39. 

(t)  Ex  parte  OolUm  re  Lees,  L.  R. 
10  Ch.  367,  44  L.  J.  Bank.  7& 

ij)  Ex  parte  PoppUweU  re  Storey, 
21  Ch.  D.  78,  62  L.  J.  Ch.  39. 

(k)  Brierljf  ▼.  Kendall,  17  Q.  B. 
937,  21  L.  J.  Q.  B.  161. 
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tJirou^h  an  agent  without  affording  a  reasonable  opportunity  to  Act  1878. 
the  grantor  to  get  the  money  and  see  the  grantee  or  someone  8  ^' 
authorised  to  receive  it  (/).  When  the  mortgagee  has  received 
a  bill  of  exchange  from  the  mortgagor,  and  has  endorsed  the  same 
away,  his  remedy  is  not  thereby  suspended,  but  he  is  entitled 
to  make  the  demand  and  seizure  (m).  Although  the  condition  is 
that  seizure  may  be  immediate  upon  failure  to  pay  after  demand, 
yet  the  notice  must  be  a  reasonable  one,  so  as  to  enable  the 
grantor  to  comply  with  its  terms;  so  where  by  his  deed  the  power 
reserved  to  the  grantee  was  that  "  immediately"  upon  default  it 
should  be  lawful  for  the  grantee  to  enter  and  seize  the  goods, 
and  the  grantee  served  a  notice  on  the  grantor  at  1 2  at  noon,  to 
pay  the  money  due  at  12.30  p.m.  of  the  same  day,  which  was  not 
done,  and  he  entered  and  seized  and  sold  the  goods,  it  was  held 
that  the  notice  was  not  reasonable,  and  he  was  a  trespasser  (n). 
Where  the  proviso  was,  that  the  deed  should  be  void,  in  case 
the  mortgagor  sho\dd  pay  the  principal  money  "  upon  demand,  if 
and  when  the  mortgagee  should  so  require  by  a  notice  in 
vrriting,"  with  a  further  provision  for  payment  of  interest  "  to 
the  expiration  of  such  notice  when  the  same  shall  be  given," 
and  in  default  power  to  the  mortgagee  to  seize  and  sell  the 
property,  it  was  held  that  the  mortgagee  was  not  entitled  to 
seize  on  the  same  day  on  which  he  made  the  demand,  the 
demand  not  having  been  at  once  complied  with  (o).  What 
amounts  to  reasonable  notice  must  invariably  depend  upon  the 
particular  circimistances  of  each  case,  and  is  always  a  question 
of  fact  to  be  determined  by  the  jury  or  judge  as  the  case  may 
be,  and  see  the  remarks  of  Bramwell,  B.,  reviewing  the  cases  on 
this  subject  (/>).  Where  the  bill  of  sale  empowered  the  grantee 
to  take  possession  on  the  happening  of  certain  specified  events, 
followed  by  a  subsequent  proviso  that  until  default  should  be 
made  in  payment,  according  to  the  covenant  and  proviso  therein 
contained,  it  should  be  lawful  for  the  grantor  to  retain 
possession,  it  was  held  by  the  Court  of  Appeal  (reversing  the 

{l)  Toms  T.  Wilapn,  9  Jur.  N.  S.  305,  9  Jur.  N.  S.  495,  32  L.  J.  Q. 

i92 ;   affirmed  on  appeal,  32  L.    J.  B.  38,  7  L.  T.  422,  and  Mogert  v. 

Q.  B.  882.  MutUm,  31  L.  J.  Ex.  275. 

(»i)  Bramwell  ▼.  Eglinton,  L.  R.  (o)  Ex  pat^  Trevor  re  Burghardt^ 

1  Q.  B.  494,  12  Jur.  N.  S.  702,   5  1  Ch.  D.  297,  45  L.  J.  Bank.   27, 

B.  &  S.  89,  33  L.  J.  Q.  B.  163,  14  33  L  T.  766. 
L.  T.  735.  (jo)   Wharlton  t.    Kirktoood,    29 

(n)  Brightey  v.  N(yrU>n,  3  B.  &  S.  L.  T.  644,  22  W.  R.  93  Ex. 

M   11   2 
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Act  1878.   decision  of  Bacon,  C.  J.),  that  the  prior  clause  was  not  con- 
S  3.        trolled  by  the  subsequent  proviso,  but  that  on  the  happening  of 
one  of  four  specified  events,  the  grantee  was  entitled  to  take 
possession,  though  no  default  in  payment  had  been  made  by  the 
grantor  (q).    If  the  possession  of  the  mortgagor  is  that  of  a  man- 
servant, and  on  behalf  of  the  mortgagee,  the  latter  is  entitled 
to  determine  the  possession  at  his  will  and  whenever  be  thinks 
fit  to   do  so,   and   sell   the  goods  (r).     What  imder  certain 
circumstances  will  amount  to  a  waiver  of  the  right  to  enter  has 
given  rise  to  some  decisions,  so  where  the  loan  advanced  was  to 
be  repaid  by  instalments,  the  borrower  having  given  security  by 
bill  of  sale  on  his  goods,  which  authorised  the  grantee  at  any 
time  after  the  execution  thereof,  to  take  and  retain  possession 
of  the  goods  until  all  the  money  payable  under  it  should  have 
been  satisfied,  together  with  a  power  of  sale,  the  grantor  having 
paid  thirteen  instalments  on  the  day  when  the  fourteenth  became 
due,  asked  for  and  obtained  a  week's  further  time  from  the 
grantee,  who,  however,  seized  the  goods  upon  the  third  day, 
and   sold   them,  and  before  any  further  default,  it  was   held 
(notwithstanding  the  jury  had  found  as  a  fact  that  the  grantor 
acted  in  the  belief  that  the  grantee  would  hold  his  hand),  that 
the  seizure  was  lawful  («).     The  stipulation  as  to  a  demiand 
preceding  seizure,  being  for  the  grantor's  benefit,  it  may  be 
waived  by  him,  so  where  a  bill  of  sale  contained  a  proviso  for 
re-entry  on  non-payment  for  twenty-four  hoiu«  after  demand, 
and  the  mortgagee  took  possession  before  the  expiration  of  the 
notice,  and  the  grantor  raised  no  objection,  the  seizure  was  held 
to  be  valid  as  against  the  trustee  of  the  grantor  (t). 
Fraudulent  A.  fraudulent  dealing  with  the  mortgaged  goods  on  the  part 

eoods!^'  of   the   mortgagor,  contrary  to   the   terms  of  the  deed,  will 

determine  the  bailment,  notwithstanding  the  proviso  that 
until  default  the  grantor  should  have  possession,  and  if  the 
grantor  should  himself  sell  the  goods  the  act  would  amount  to 
a  conversion,  both  on  the  part  of  the  grantor  and  the  pur- 
chaser, for  which  an  action  would  lie  (u), 

(q)  Ex  parte  Nalianal  Ouardtan  719  ;  and  see  Albert  y.    Oroevenor 

Insurance   Co,  re  Francis,   10   Ch.  Investment  Co.,  L.  B.  8  Q.  B.  128. 
D.  408,  40  L.  T.  237,  27  W.  R.  498,  (0  Ex  parte  Eedfem  re  BaU,  19 

L.  C.  A.  W.  R.  1058. 

(r)  Mayhew  t.  Suttle,  4  E.  &  B.  (u)  Fenn    v.    BiuUston,    7    Ex. 

847,  24  L.  J.  Q.  B.  54.  152,    21    L.    J.    Ex.  41,  Cooper  t. 

(«)  Williama  v.  Stem,  6  Q.  B.  D.  WHZomait,  L.  J.  14  C.  P.  219,  1  C. 

409,  49  L.  J.  Q.  B.  663,  42  L.  T.  B.  672. 
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So,  where  a  bill  of  sale  contained  a  proviso  that,  in  case  the  Act  1878. 
mortgagor  should  make  default  in  payment,  or  in  case  he  §  3. 
should  assign  the  goods  or  permit  them  to  be  removed  from 
the  premises  before  such  payment,  it  should  be  lawful  for  the 
mortgagee  to  enter  and  seize  and  sell  the  goods,  but  with  a 
further  proviso  that  until  default,  or  until  the  doing  of  any  act 
whereby  the  power  of  entry  might  be  put  in  force,  he  should 
hold  and  possess  the  goods,  and  the  mortgagor  sold  part  of  the 
g^oods  during  the  subsistence  of  the  security  ;  the  jury  having 
found  that  the  sale  was  not  in  the  ordinary  course  of  business, 
it  was  held  the  sale  gave  no  title  to  the  purchaser  (x).  And  an 
agent,  such  as  an  auctioneer,  who  having  made  an  advance 
upon  the  goods  and  afterwards  sells  and  recoups  himself  the 
advance,  commission,  and  expenses,  handing  over  the  balance  to 
the  grantor,  is  also  liable  to  an  action  for  conversion  (y)y  but 
such  an  agent  must  have  been  an  agent  to  sell  and  not  a  mere 
negotiator,  although  he  receives  commission  upon  the  sale  (z). 

It  cannot  be  said  that  while  the  goods  arc  in  ciutodia  legU  Good^  in 
the  grantee  loses  his  right  to  seize  and  take  possession  of  them,  cuttodia  IcyU, 
for  (1)  it  often  happens  that  he  is  compelled  to  do  so  to  be  in 
a  position  to  exert  his  claim  iis  against  third  parties ;  (2)  the 
levying  of  execution  is  one  of  the  events  (by  Sect.  7  of  the 
Amendment  Act)  upon  which  seizure  may  or  must  take  place. 
And  in  a  recent  case  (a)  it  was  assumed  that  a  mortgagee  was 
entitled  to  a  joint  jwssession  with  the  sheriff  so  as  to  prevent 
the  application  of  the  doctrine  of  apparent  ownei'ship,  but  it 
was  held  that  in  the  particular  case  the  possession  by  the 
sheriff  was  quite  sufficient  to  tiike  the  goods  out  of  the  apparent 
possession  of  the  gnintor  without  any  further  act  by  the 
grantee  (aa). 

It  is  true  that  Bacon,  V.-C,  has  decided  (/>)  that  after  the 
goods  have  passed  into  the  possession  of  the  receiver  the 
grantee  has  no  right  to  remove  them ;  but  this  is  far  from 
holding  that  they  cannot  be  even  seized,  and  it  is  submitted  that 
the  grantee  has  an  absolute  right  to  complete  his  title  to  their 

(x)  Payne  ▼.   /Vrn,    6  Q.  B.   D.  (<i)  Ex  parte  Saffery  re  Brenner, 

620,  60  L.  J.  Q.  B.  446,  29  W.  R.  L.  R.  16  Oh.  D.  668. 

iil.  {aa)  See  alvo  Ex  j)arte  Blaihenjy 

(y)  Cochrane  v.  Rymill,  40  L.  T.  supra  ;  and  Sirire  v.  Cook^otiy  supra, 

744,  27  W.  R.  776.  [h)  Ex  jnttie   Cochrane  ;•«  Mead, 

(c)  National  Bank  v.  BymiU,  44  L.  R.  20  Eq.  'IS'2,  44  L.  J.  Bank.  87. 
L.  T.  767. 
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Act  1878.    ]>osscs8ioii  by  seizure,  notwithstanding  the  possession  or  custody 

§  3.        of  the  officer  of  the  Court.     It  is  clear,  however,  that  to  entitle 

""  the  grantee  to  do  so,  default  must  have  been  made  and  the 

light  to  such  possession  have  arisen  and  become  absolut-e  (r), 

And  the  fact  that  concurrent  possession  is  permissible  would 

appear  to  be  clear  under  somewhat  similar  circumstances  (d). 

A  grantor  cannot  upon  an  interlocutory  motion  obtain  from 
the  Court  an  ortler  restraining  the  grantee  from  continuing 
possession,  under  the  principal  Act,  except  upon  the  terms  of 
the  grantor  paying  into  court  the  amount  due  to  the  grantee, 
iniless  the  bill  of  sale  is  clearly  invalid  {e). 
EvertH  iintler  This  having  been  the  state  of  the  law  by  the  Amendment  Act, 
Ac  .  v^^^  j^  ^j^^  several  causes  for  which  seizure  maybe  made  have  been 
incorjwrated  and  set  forth ;  the  object  no  doubt  is  to  provide 
certainty  and  uniformity  in  all  stipulations  of  this  nature,  and 
to  prevent  what  was  often  the  case,  the  insertion  in  the  deed 
of  a  vast  number  of  conditions,  on  the  part  of  the  grantor  to  be 
])erformcd,  many  of  them  often  most  unreasonable  in  their 
temis,  and  uncertiiin  in  their  character,  or  at  least  not  always 
well  understood  by  the  grantor,  yet  rendering  his  goods  liable 
to  be  seized.  Relief  is  also  afforded  to  him  even  after  seizure 
upon  application  to  the  High  Court  or  to  a  Judge  in  Chambers 
upon  terms.  These  provisions  are  entirely  new,  and  are  as 
follows  : — 

'*  Personal  chattels  assigned  under  a  Bill  of  Sale  shall  not  be 
liable  to  be  seized  or  taken  possession  of  by  the  grantee  for  any 
other  than  the  following  causes  : — 

"  (1.)  If  the  grantor  shall  make  default  in  payment  of  the  sum 
or  sums  of  money  thereby  secured  at  the  time  therein  pro\nded 
for  payment  (/)  or  in  the  performance  of  any  covenant  or  agree- 
ment contained  in  the  Bill  of  Sale  and  necessary  for  mainUuu- 
ing  the  security  (g). 

"  (2.)  If  the  grantor  shall  become  a  bankrupt  (h)  or  suffer  the 
said  goods  or  any  of  them  to  be  distrained  for  rent,  rates,  or 
t^ixes  (/). 

(r)   Whechr  v.  Montifiore,  2  Q.  B.  28  W.  R.  358  ;  and  sec  under  18S2 

133.     But  probably  an  order  of  the  Act,  Hickwn  v.  Darlov,  ante. 

(-ourt  would   now  be  requisite,    see  (/)  See  note  s.  7t  po»t. 

B.  A.,  1883.  (y)  fb. 

(rf)  Edv:anh  v.  Edirarda,  45  L.  J.  (h)  lb.    QviFr^.  if  a  receiving  onlcr 

Ch.  891  ;  and  also  Ex  parte  And  re  tea  is  tantamount  to  bankruptcy. 

re  PeUM,  4  Ch.  D.  509  ;  and  see  Ex  (»)  By  Sec.  14  a  Bill  of  Sale  is  not 

pitrte  Nfv^ftham  re  Wood,  40  L.  T.  1 04.  to  protect  chattels  against  poor  and 

(c)  II ill  V.  Kirkwood,  42  L.  T.  105,  parochial  rates  ;  and  see  note,  **  Laud- 
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"  (3.)  If  the  grantor  shall  fraudtdenUy  either  remove   or    Act  1878. 
suffer  the  said  goods  or  any  of  them  to  be  removed  from  the         §  3. 
premises  {k), 

"  (4.)  If  the  grantor  shall  not  without  reasonable  excuse  upon 
demand  in  writing  by  the  grantee  (/),  produce  to  him  his  last 
receipt  for  rent,  rates,  and  taxes. 

"(5.)  If  execution  shall  have  been  levied  against  the  goods  of 
the  grantor  under  any  judgment  at  law  (w)." 

A  statutory  form  of  bill  of  sale  has  been  provided  by  the 
Amendment  Act  (n),  and  a  bill  of  sale  made  or  given  by  way  of 
security  for  the  payment  of  money  by  the  grantor  thereof,  is  to 
be  void  unless  made  in  accordance  vnth  the  form.  It  is  not  easy 
to  say  what  is  the  exact  effect  of  the  negative  language  of  Sec.  7 
of  the  Amendment  Act,  but  it  would  seem  the  safer  course 
would  still  be  to  insert  in  all  deeds  the  several  covenants  and 
agreements  necessary  for  the  maintenance  of  the  security  and 
the  statutory  events,  on  the  happening  of  which  the  grantee 
shall  have  the  right  to  seize,  as  well  as  the  power  reserved 
to  him  to  seize  and  sell  upon  default  or  non-performance  of 
any  of  such  conditions  {nn). 

To  seize  or  take  possession  of  any  personal  cliattels  comprised 
in  or  made  subject  to  sudi  hill  of  sale. 

This  power  is  now  limited  by  the  effect  of  the  Amendment  After-acquired 
Act  (o).     But  inasmuch  as  bills  of  sale  not  coming  under  that  P'°I*'^y* 
Act  ipo)  will  still   be   interpreted   in   the  light   of  the  older 
cases  applicable  to  the  right  to  seize  after-acquired  property, 
some  of  the  principal  authorities  upon  this  subject  are  given 
below. 

It  is  the  rule  at  law  that  there  cannot  be  an  assignment  of 
chattels  in  which  the  assignor  has  not  the  actual  property, 
or  at  least,  some  potential  interest  or  property,  but  where  such 
assignment  is  ratified  after  acquisition  of  the  subject  of  the 


lord's  distress, *'2X)«<,  and  as  to  land- 
lord's remedy,  see  Gray  v.  Staity 
49  L.  T.  288. 

{k)  See  note,  post. 

(Z)  See  Ex  parte  Cotton^  ante. 

{m)  See  notes  to  sec.  7,  Amend- 
ment Act. 

(n)  Sec.  9,  and  Schedule. 

{nn)  And  see  DaHs  v.  Burton ,  10 
Q.  B.  D.  414,  52  L.  J.  Q.  B.  334, 
48  L.  T.  433  ;   WUvon  v.  Kirhcooii, 


48  L.  T.  321. 

(o>  1882,  sees.  4,  5,  6,  and  sec 
notes  to  those  sections. 

{do)  As  to  what  bills  come  within 
the  Act  of  1882,  see  Uickwn  v.  Dar- 
low,  48  L.  T.  449  ;  Sicift  v.  Panndl, 
48  L.  T.  351  ;  Swire  v.  Cooksony  48 
L.  T.  877 ;  -Ax  parte  Izard  re 
Chappie,  23  Ch.  D,  409,  62  L.  J. 
802  ;  Ex  parte  Cotton,  11  Q.  B.  D. 
301. 
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Act  1878.  assigument,  or  when  accompanied  by  a  licence  to  seize  acted 
5  3«  upon  by  the  vendor,  the  effect  is  the  same  as  if  the  grantor 
had  himself  delivered  possession  to  the  grantee  (p).  But  the 
rule  was  much  wider  in  equity.  Indecidmg  ffolroj/dv.  Marshall  (q), 
the  leading  authority  upon  this  subject,  Lord  Campbell  had 
rested  his  judgment  upon  the  maxim  of  Lord  Bacon :  "  LicH 
dispositio  de  interesse  futuro  ni  inutilis,  tamen  fieri  potest  declara- 
tio  pitecedens  qua?  sortiatur  ej^ectum,  intervenietUe  novo  actu" 
but  he  was  reversed  on  appeal. 
The  rule  in  The  facts  in  that  case  were  these.     T.  was  owner  of  certain 

Af  hau'  machinery  in  a  mill  which  was  purchased  by  H.,  but  not 
removed  ;  and  T.  continued  in  possession.  T.  executed  a  deed 
(which  was  registered)  by  which  it  was  declared  that  the 
machinery  was  the  property  of  H.,  that  T.  desired  to  purchase 
it  for  £5000,  but  had  not  the  money  to  pay  for  it,  wherefore  it 
was  conveyed  to  B.  in  trust  when  T.  should  pay  the  money  to 
transfer  it  to  him,  and  if  he  did  not  pay  the  money,  to  hold  it 
absolutely  for  H.  The  deed  contained  a  covenant  by  T.  to 
insure  the  machinery,  and  another  covenant,  "  that  all  the 
machinery  which  during  the  continuance  of  tlie  deed  slionld  be 
pldced  in  the  mill  in  addition  to,  or  substitution  for,  the  original 
machinery  should  be  subject  to  the  same  trusts.  T.  sold  some 
of  the  original  machinery,  purchased  ncw^  machinery  and  sent 
to  H.  accounts  of  these  sales  and  purchases,  but  nothing  teas 
done  by  or  on  beluilf  of  II,  to  take  possession  of  the  nerdy 
jmrclutsed  machinery,  save  only  to  serve  T.  with  notice  of  a 
demand  for  payment  of  the  £5000.  An  execution  against  T.  was 
afterwards  put  in  by  a  creditor,  and  it  wtis  held  that  though 
there  had  been  no  novus  actus  inferveniens,  the  title  of  H.  was 
prcfeniblc  to  that  of  the  execution  creditor  as  to  the  new  as 
well  as  the  old  machinery.  The  rule  laid  down  was  this,  that 
in  equity  it  is  not  necessary  for  the  alienation  of  existing  pro- 
perty that  there  should  be  a  formal  deed  of  conveyance.  A 
contract  to  transfer  the  property  given  for  valuable  considera- 
tion, provided  it  is  capable  of  being  the  subject  of  a  decree  for 
specific  performance,  piusses  it  at  once,  and  the  vendor  l^ecouies 
a  trustee  for  the  vendee,  and  the  Siime  rule  applies  as  well  to 
personal  property  as  to  real  estate ;  and  further,  that  such  a 

(/))  CaiT  V.  Alhtt,  27  L.  J.  Ex.       Chidddl  ▼.  GaUioortlnj,  6  C.  B.  N.  S. 
3S5  ;    ffope   v.    Ilnyley,  5  E.  &  T5.       471. 
830 ;  Conyreve  v.  EvetU,  10  Ex.  298  ;  (7)  10  II.  L.  Ca.  191. 
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contract,  if  made  with  respect  to  the  sale  or  mortgage  of  future  Act  1878. 
acquired  property,  being  capable  of  specific  performance,  §  3. 
transfers  the  beneficial  interest  in  the  property  as  soon  as  it  is 
acquired,  to  the  vendee  or  mortgagee  who  may  have  an 
injunction  to  restrain  its  removal ;  and  see  the  remarks  of 
Westbury,  L.  C,  p.  209,  pointing  out  the  distinction  between  a 
contract  for  the  sale  of  goods  that  can  be  specifically  performed, 
and  one  which  cannot.  Also,  "  if  a  vendor  or  mortgagor  agrees 
to  sell  or  mortgage  property,  real  or  personal,  of  which  he  is 
not  possessed  at  the  time,  and  he  receives  the  consideration  for 
the  contract,  and  afterwards  becomes  possessed  of  property 
answering  the  description  in  the  contract,  there  is  no  doubt  a 
Court  of  Equity  would  compel  him  to  perform  the  contract, 
and  that  the  contract  would  in  equity  transfer  the  beneficial 
interest  to  the  mortgagee  or  petitioner  immediately  on  the  pro- 
perty being  acquired." 

The  distinction  between  an  assignment  of  future  chattels  and 
a  mere  power  at  any  time  to  enter  and  seize  them,  was  clearly 
drawn  by  L.C.  Westbury  in  Reeve  v.  Whitmore  (r),  which  was  j>f^^^  y. 
a  case  in  which  the  lessee  of  a  brick-field  executed  a  bill  of  sale  Whitmwe. 
of  the  bricks,  <fec.,  then  in  and  upon  the  premises,  with  a  proviso 
that  the  mortgagor  should  have  the  use  of  them  until  default, 
or  the  expiration  of  one  day  after  notice  in  writing  requiring 
])ossession,  likewise  power  of  entry  and  sale.  Full  licence  was 
also  given  to  the  grantee,  his  executors,  (fee,  and  his  or  their 
agents  "  at  all  times  during  the  coutinimnce  of  the  security  to 
enter  on  the  premises,  and  there  remain  and  seize,  and  hold 
possession  of  the  property  then  on  the  premises,  as  if  the  same 
formed  part  of  the  chattels  thereby  assigned.  Afterwards  the 
mortgagee  took  possession,  and  the  mortgagor  became  bankrupt. 
It  was  here  held  that  the  bill  of  sale  operated  as  an  assignment 
only  of  the  property  on  the  brick-field  at  the  time  of  its 
execution,  and  that  although  after-acquired  chattels  may  be 
assigned  in  equity,  and  a  contract  to  assign  may  in  equity 
operate  as  an  assignment,  yet  in  order  that  a  mere  contract 
may  amount  to  an  actual  assignment,  it  must  purport  to 
confer  an  interest  in  the  fut\ire  chattels  immediately  by  its  own 
force  without  the  necessity  for  any  further  act  of  the  assignee 
upon  the  future  chattels  coming  int<t  existence.  His  lordship 
Sitid,  *'  the  difference  therefore  is  very  clear  and  distinct  with 

(r)  Rave  v.   Whitmore,  33  L.  J.  Ch.  63,  12  W.  R.  113. 
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Act  1878.    regaixi  to  the  operation  of  the  deed  :  it  is  the  difference  between 
§  3.        a  present  contract  that,  the  mortgagee  should  have  a  right,  and 
"  an  interest  attaching  immediately  by  force  of  the  contract  upon 

all  that  property  which  in  future  might  be  brought  on  the 
premises,  and  a  contract  that  the  mortgagee  should  have  a 
power  of  entering  upon  the  premises  for  the  purpose  of  seizing 
and  takhig  possession  of  that  future  property,  the  contract 
tliat  he  should  have  a  power  to  seize  appears  to  me  to  be  per- 
fectly distinct  from  a  contract  that  he  should  have  a  present  and 
immediate  right  which  would  attach  instanter  upon  the 
property  brought  upon  the  premises  without  the  act  of 
seizure  "  (s).  Likewise  it  has  been  held  (t)  that  in  order  to 
make  the  contract  operate  as  an  assignment,  the  chattels  must 
be  specifically  described  so  as  to  be  identified,  but  it  would  be 
otherwise  if  the  bill  of  sale  purports  to  assign  amongst  other 
things  all  the  stock  in  trade  used  upon  or  in  connection  with 
the  grantor's  business.  So  assignment  of  stock  in  trade  then 
on  certain  specified  premises,  and  also  the  stock  in  trade  which 
shoTild  or  might  at  any  time  during  the  continuance  of  the 
security  be  brought  into  the  premises  or  be  appropriated  to  the 
use  thereof,  either  in  addition  to  or  in  substitution  for  stock  in 
trade  therein  at  the  date  of  the  bill  of  sale,  has  been  held  to 
pass  the  property  in  stock  afterwards  substituted  for  that 
already  there  (w).  It  would  seem  that  a  mortgage  of  real 
estate,  with  an  attornment  clause  by  the  mortgagor  to  the 
mortgagee  for  ten  years,  if  the  security  so  long  continue,  with 
power  to  distrain  on  chattels  on  the  premises,  was  not  within 
the  Act  of  1854  (x).  But  by  the  Act  of  1878  (y),  express 
provision  has  been  made  bringing  attornments  in  mortg^ages 
with  a  power  of  distress  within  the  Act.  '  It  has  also  been  held 
that  under  the  words  "  license  to  take  possession  of  chattels,  a 
brewer's  lease  with  power  to  take  possession  of  stock  in  trade  on 
non-payment   of  account   current   is   within  the  Act  (z).      It 

{«)  See  also  Colij/er  v.  laaact,  19  B.  293. 
Cb.  D.  342,  61  L.  J.  Ch.  14.  (.y)  See  sec.  6. 

(0  Btlding  v.   lUad,  3  H.  &  C.  (r)  Orahamv,  Chayman,  12  C.  B. 

955,  11  Jar.  N.  S.  547,  34  L.  J.  Ex.  85,  and  Brown  v.  Bateman,  infra  ; 

212.  Kx  parte  Hoprraft,  14  W.  R.   16«  : 

{u)  Lazarus  v.  Andradc,  5  C.  P.  see  also  Brovne  v.  Fryer,   46  L.  T. 

D.  318,  43  L.  T.  30  ;   and  see  also  637  ;  TkompBon    v.    CoA^it,    L.   R. 

/jeatham  v.  Amor,  47  L.  J.  Q.  B.  7    Q.    B.    527  ;     and     Tad  man    r, 

681.  l/Epincuil,    20   Ch.    D.    217.     Sec 

(wt)  Morton  v.   Woodsy  L.  R.  4  Q.  as  to   builder's  ngrccineQt,  and  tJbe 
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has  sometimes  been  said  on  the  authority  of  Oraha^n  v.  Act  1878. 
Chajynan  that  a  bill  of  sale  to  secure  moneys  advanced,  and  §  3- 
which  enabled  the  grantee  to  seize  not  only  existing  property, 
but  all  property  to  be  acquired  by  means  of  the  money 
advanced,  was  necessarily  void,  as  defeating  and  delaying 
creditors ;  but  it  has  now  been  held  that  if  Graliam  v.  Chapman 
ever  did  so  decide  (which  may  be  doubted)  that  case  must  be 
considered  as  distinctly  overruled  (zz). 

Given  otiiertvise  tlian  by  way  of  security. 

The  Act  of  1882  has  no  application  to  such  bills  of  sale  as 
are  not  given  by  way  of  security,  as  for  instance,  to  absolute 
bills  of  sale,  whereas  the  Act  of  1878  applies  to  all  such  bills  of 
sale.  The  result,  therefore,  is  that  the  repeal  of  Sect.  20  by 
the  conjoint  effect  of  Sects.  3  and  1 5,  only  relates  to  bills  of 
sale  by  way  of  security,  so  that  the  order  and  disposition  clause 
of  the  Bankruptcy  Act,  1869,  has  no  application  to  an  absolute 
bill  of  sale,  notwithstanding  the  Act  of  1 882  (a). 

"  Every  bill  of  sale   shall  have  annexed  thereto,  or  Act  1882. 
written  thereon,  a  schedule  containing  an  inventory  of  the       §  4. 
personal  chattels  comprised  in  the  bill  of  sale ;  and  such  Bill  of  Sale  to 

have  schedule 

bill  of  sale,  save  as  hereinafter  mentioned,  shall  have  eflfect  of  property, 
only  in  respect  of  the  personal  chattels  specifically  des- 
cribed in  the  said  schedule ;  and  shall  be  void  except  as 
against  the  grantor  in  respect  of  any  personal  chattels  not 
so  specifically  described. 

"  Save  as  hereinafter  mentioned,  a  bill  of  sale  shall  be    Act  1882. 
void  except  as  against  the  grantor,  in  respect  of  any  per-        §  6* 

Bill  of  Sale  not 
equitable  right  of  landowner  to  seize,       L.  T.  742  ;  as  to  the  assignment  of  to  aflfect  after- 

Jietves  V.  Barlow,  11  Q.  B.  D.  610,  future  growing   croiw,   see  CltmenU  acquired  pro- 

W.    N.    1883,    p.     112  ;    following  v.  Mathews,   47  L.   T.   251  ;   as  to  P«rty. 

Brovn  v.   Batcman,  L.    R.  2  C.  P.  the  right  to  consolidate  several  mort- 

272,  36  L.   J.   C.   P.    134,  in  which  gages,   Chesioortk  v.  HutU,   5  C.  P. 

the  cases    arc    discussed ;   see    also  I).  266.     And   as   to  assignment  of 

Blake  y.  Izard^  16  W.   R.    108;  Ex  future   receipts  of  business,  see  Ex 

parte  Neicitty  16  Ch.    D.   522  ;   Ex  parte  Nichols  re  Jones,  22  Ch.    D. 

patie  Nifi'th   WeUani  Bank  re  »S&,r,  782. 

L.  R.  15  Eq.  69.  {a)  Swift  v.   Panndl,  24  Ch.  D. 

(zz)  Ifaiufwcll      V.      Heminifiony,  210,  48  L.  T.  351. 

23  Ch.   D.  626 ;  52  L.  J.   737  ;  48 
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Act  1882.   sonal  chattels  specifically  described  in  the  schedule  there- 
^^     '     '    to,  of  which  the  grantor  was  not  the  true  oicner  at  the  time 
of  the  execution  of  the  bill  of  sale." 

Sections  4  <k  5  of  the  Amendment  Act  have  been  here  made 
to  follow  section  3  of  the  principal  Act,  limiting  as  they  do  that 
section. 
Effect  of  Although  the  words  referring  to  the  schedule  are  "  specifically 

»die«juleas  to  ^j^^gcribed  "  and  not  "  enumerated,"  it  is  submitted  enumeration 
of  the  chattels,  so  as  to  ear  mark  and  identify  them,  was 
obviously  intended.  It  is  by  section  4  intended  that  the 
schedule  should  be  the  test  as  to  what  chattels  have  been 
assigned,  the  transfer  is  to  be  not  only  of  specific  chattels  but 
of  those  "  described  "  in  an  "  inventon',"  which  word  has  been 
defined  as  meaning  "  a  catalogue  or  account  of  particular 
things."  (aa) 

It  is  presumed  therefore  that  although  particular  chattels  are 
proved  to  have  been  in  existence  at  the  time  of  the  assignment, 
they  will  not  ptiss  by  a  general  description  in  the  deed,  but  only 
if  particularly  described  in  the  schedule  or  inventory. 

Under  the  Act  of  1878  (6)  it  is  absolutely  necessar}%  where  there 
is  a  schedule  or  inventory,  although  forming  no  part  of  the 
deed,  that  it  should  be  registered  along  with  the  bill  of  sale. 
A  schedule  of  the  goods  assigned  wtis  not  formerly  absolutely 
necessary,  but  it  was  always  desirable  as  a  matter  of  convenience 
and  so  as  to  identify  the  chattels  transferred,  but  although  gootis 
assigned  were  not  in  the  schedule  nor  even  in  the  deed  itself^ 
yet  such  a  specific  description  of  them  in  the  deed  as  woidd 
enable  them  to  be  identified  was  held  sufficient  (c).  Sometimes 
inconsistencies  arose  between  the  general  description  in  the  body 
of  the  deed  and  the  articles  enumerated  in  the  schedule,  and 
where  that  was  so  the  schedule,  under  certain  circumstances, 
controlled  the  general  words  of  the  deed.  Thus  "  gcxnls  and 
chattels,"  or  "  effects "  so  described  in  the  deed,  which  would 
otherwise  have  included  the  whole  of  the  grantors  pcnion:d 
estate,  could  be  cut  down  and  qualified  by  the  words  in  the 
schedule  ((/).     And  where  the  schedule  contained  an  inventory 

{aa)  Webster's  Dictionary.  C.  955  ;  Kemiall  v.  Kendall^  4  Bon. 

(h)  Sec.  10,  sub-sec.  2.  3^0. 

{f)  Jarnwn   v.    Woofioto»j  3    T.  ((/)  I/arrinon  v.  Blarkbttm,  34  L. 

K.  622  ;  Bef.!i»i/  v.  Read,  3  II.   &       J.  C.  P.  109,  17  C.  B.  N.  S.  678. 
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of  less  goods  than  were  actually  in  the  house,  and  the  bill  of  Act  1882. 
sale  purported  to  assign  all  the  household  goods  and  furniture  §§  4,  6. 
of  every  kmd  and  description  whatsoever  in  a  house  more 
particularly  mentioned,  and  set  forth  in  the  inventory,  it  was 
held  to  operate  only  as  an  assignment  of  the  goods  and  furni- 
ture specified  in  the  inventory  (<?).  But  if  the  schedule  added 
a  list  of  things  not  expressed  to  be  assigned  by  the  deed,  they 
did  not  pass  (/).  And  it  is  apprehended  that  this  will  still  be 
law  notwithstanding  importance  is  now  attached  to  the  de- 
scription of  the  chattels  in  the  schedule.  There  would  seem  to  be 
nothing  in  the  present  Act  to  prevent  the  inventory  being  itself  a 
separate  document,  since  it  is  clearly  identified  with  the  deed  and 
"  annexed  therefo,"  for  those  words  are  used  as  well  as  the  words 
"  written  thereon,"  but  in  such  a  case  the  schedule  or  inventory 
must  necessarily  accompany  the  deed,  and  be  registered  there- 
with (g). 

Before  the  Act  of  1882  reached  its  final  stage  the  words  Except  as 
"  except  as  against  the  grantor "  did  not  appear  in  the  bill,  ag^i"^*  **»« 
but  it  appears  to  have  been  deemed  unwise  to  impose  upon  a 
man  the  inability  even  by  contract  to  give  to  another  an  interest 
in,  and  a  licence  to  seize,  such  property  as  he  might  afterwards 
become  possessed  of  in  lieu  of  that  which  he  specifically  assigned ; 
hence  the  exception  as  to  the  grantor.  Now  as  between 
grantor  and  grantee  cases  like  Holroyd  v.  Marshall  and  Reeve  v. 
WkUmore  will  yet,  it  is  presumed,  have  considerable  bearing. 
It  is  also  presumed  the  word  "  grantor "  will  embrace  subse- 
quent assignees  from  the  grantor,  and  all  who  claim  from  or 
under  him,  so  that  if  there  should  be  at  the  time  of  seizure 
substituted  chattels  on  the  premises,  and  comprised  in  the 
mortgage,  and  which  are  also  claimed  by  a  subsequent  mortgagee, 
such  after-acquired  chattels  would  seem  to  belong  to  the  first 
mortgagee  by  virtue  of  his  security,  but  it  must  be  remembered 
that  the  Act  of  1878  gives  priority  to  bills  of  sale  according  to 
priority  of  registration  as  regards  the  chattels  transferred  (A), 
whether  the  grantee  under  the  registered  or  unregistered  bill, 
be  actually  in  possession.     But  otherwise  an  imregistered  bill 

{e)  Wood  T.   Bowcliffe^    6  Exch.  (h)  Sec.   10,    Act  1878,   and   see 

407,  20  L.  J.  Ex.  285.  Condly  t.  Steer,  7   Q.  B.    D.   620  ; 

(/)  ExparU  Jardine,   L.  R.  10  60  L.  J.  Q.  B,  826,  29  W.  R.  529  ; 

CK  322.  and  Li/on$  v.    Tucker,  7  Q.  B.   D. 

{g)  See  lec.  10,  sub-sec.  2,  41  k  723.     And  see  as  to  competing  bills, 

42  Vic.  c.  31.  Swire  y.  Cooksm,  48  L.  T.  877. 
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True  owner. 


Act  1882.    of  sale  is  a  good  common  law  assurance  against  all  the  world 

§§  4,  5.     within  the  time  limited  for  registration  (t). 

It  does  not  appear  to  be  quite  clear  what  is  the  object  or 
meaning  of  the  words  in  Sect  5,  "  that  a  bill  of  sale  shall  be 
void  in  respect  of  any  personal  chattels  enumerated  in  the 
schedule  thereto,  of  which  the  grantor  was  not  the  true  cvmrr 
at  the  time  of  the  execution  of  the  bill  of  sale,"  unless  this 
clause  is  to  be  taken  as  emphasising  the  previous  section, 
restricting  the  operation  of  the  transfer  and  assignment  to  goods 
and  chattels  actually  in  existence  at  the  time  of  the  execution 
of  the  deed  and  described  in  the  schedule.  If  this  be  the 
meaning,  then  it  would  seem  the  words  "  of  which  the  grantor 
was  actually  the  owner  or  possessed  at  the  time,  <kc.,"  would 
have  made  it  clearer,  but  even  then  it  would  not  be  apparent 
how  he  could  enumerate  in  the  schedule  goods  not  "  owned  " 
or  even  "  possessed  "  at  the  time  of  the  execution  of  the  deed. 
On  the  other  hand,  taking  the  words  as  they  stand,  it  would 
surely  seem  unnecessary'  to  enact  that  an  assignment  of 
chattels  eniunerated  in  a  schedule,  which  did  not  belong  to  the 
grantor,  should  be  void.  Such  an  assignment  would  certainly 
be  void  as  against  the  person  whose  goods  they  were,  and  it 
can  scarcely  be  taken  that  the  object  of  the  section  is  to 
declare  in  what  respects  a  bill  of  sale  shall  be  void  as  against  a 
grantee  and  in  favour  of  the  real  owners  of  the  goods.  The  sole 
object  of  the  Act  is  to  declare  in  what  respects  the  deed  shall 
be  void  as  between  grantor  and  grantee,  and  as  between  the 
grantee  and  creditors.  The  reference  in  Sect  5  to  the  saving 
clause  or  exceptions  in  Sect.  6,  makes  it  appear  clearer  that  it 
is  "  present  ownership  or  possession  "  rather  than  "  true  owner- 
ship "  which  is  meant 

The  exceptions  to  the  assignment  of  such  after-acquired 
property  are  : — 

(1.)  Any  grotdng  crops  separately  assigned  or   chai^ged, 

where  such  crops  were  actually  growing  at  the  time 

when  the  bill  of  sale  was  executed  ; 

(2.)  Any  fixtures  separately  assigned  or  charged,  and  any 

plant  or  trade  machinery  where  such  fixtures,  plant 


ExceptioDF  as 
to  croi>8,  fix- 
tures, &c. 


(t)  Marples  v.  HarUtyj  30  L.  J. 
Q.  B.  92  ;  BrignaU  v.  Cohen,  21  W. 
R.  25  ;  Zow  V.  M'GiU,  12  W.  R. 
826  ;  Carrard  v.  Meek,  50  L.  J.  C. 
P.  187  ;  Lyon  v.  Tucker,  7  Q.  B.  D. 


523  ;  Conelly  y.  St^r,  7  Q.  B.  D. 
520  ;  see  as  to  conflictiiig  righte  ol 
successive  purchasers,  Le  Neve  ▼.  Le 
Neve,  2  W.  &  T.  L.  Ca.,  6  Bd.,  82 
et  aeq.,  and  Stcire  v.  Cookstm,  ngsra^ 
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or  trade   machinery   are   used  in,   attached    to,   or    Act  1882. 
brought   upon    any   land,   farm,   factory,   workshop,     88  ^i  O* 
shop,  house,  warehouse,  or  other  place  (k),  in  sub- 
stitution for  any  of  the  like  fixtures,  plant,  or  trade 
machinery  (Z),  specially  described  in  the  schedule,  to 
such  bill  of  sale  (m). 
An  assignment,  therefore,  of  such  chattels  when  separately 
made  will  entitle  the  assignee  having  a  present  interest  in  and 
a  right  (rather  than  a  mere  power)  to  seize  after-acquired  pro- 
perty, to  seize  such  property,  and  to  exercise  his  power  of  sale 
notwithstanding   they  are   not  described  in  the  schedule  or 
inventory.     It  has  been  held  that  an  assignment  of  growing 
crops  which  at  any  time  thereafter  should  be  in  or  about  the 
same  or  any  other  premises  of  the  grantor  during  the  continu- 
ance of  the  security,   was  sufficient  to  pass  the  property  in 
future  growing  crops,  and  to  entitle  the  grantee  to  maintain  an 
action  for  their  recovery  (mm). 

It  may  be  added  that  it  will  still  be  necessary  to  be  most 
specific  in  the  enumeration  of  such  fixtures,  plant,  and  ma- 
chinery, as  are  owned  and  assigned  at  the  date  of  the  mortgage, 
so  as  to  establish  the  substitutionary  character  of  the  articles 
which  may  be  claimed  in  lieu  of  those  eniuoaerated  in  the 
schedule  to  the  deed  (n). 

It  has  been  decided  that  an  assignment  of  chattels  which 
may  be  subsequently  brought  on  premises  will  not  entitle  the 
grantee  to  chattels  so  brought  by  a  bankrupt  after  his  dis- 
charge (o),  but  qucere  whether  the  same  rule  will  apply  to  a 
settlement. 

^'  In  this  Act,  the  followmg  words  and  expressions  shall    Act  1878. 
have  the  meanings  in  this  section  assigned  to  them  res-       8  4. 
pectively,  unless  there  be  something  in  the  subject  or^J  J^  **®^ 
context  repugnant  to  such  construction  (that  is  to  say), 

"  The  expression  '  bill  of  sale,'  shall  include  bills  of 
sale,  assignments,  transfers,  declarations  of  trust  without 

{k)  EJutdem    generis,     with    the  (n)  See  supra,   and    Tapfidd    r. 

genenJ  words  preceding.  Hillman,  6    M.   &    G.   245,  12  L. 

{I)  See  note  to  sec.  4  of  the  Act  J.  C.  P.  311. 
1878,  as  to  what  fixtures  and  ma-  (o)  CoUyer  r.  Isaacs,  19  Ch.   D. 

chineiy  constitute  personal  chattels.  342  ;    51    L.   J.    Ch.   14,    reversing 

(m)  See  note  to  sec.  6  of  1882.  50  L.  J.  Ch.  707  ;  and  Hapt  v.  Hay- 

(mm)  elements  y.    Matthews,   47  ley,  25  L.  J.  Q.  B.  155  ;    Thompson 

L.  T.  251.  V.  Cohen,  L.  B.  7  Q.  B.  527. 
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Act  1878.   transfer,  inventories  of  goods  with  receipt  thereto  at- 

. ^  tached,   or  receipts  for  purchase-money  of  goods,  and 

otlier  assurances  of  personal  chattels,  and  also  powers 
of  attorney,  authorities,  or  licenses  to  take  possession  of 
personal  chattels  as  security  for  any  debt,  and  also  any 
agieement  whether  intended  or  not  to  be  followed  by  the 
execution  of  any  other  instrument,  by  which  a  right  in 
equity  to  any  personal  chattels  or  to  any  charge  or  se- 
curity thereon,  shall  be  conferred,  but  shall  not  include 
the  following  documents,  that  is  to  say,  assignments  for 
the  benefit  of  the  creditors  of  the  person  making  or 
giving  the  same,  marriage  settlements,  transfers  or  assign- 
ments of  any  ship  or  vessel  or  any  share  thereof, 
transfers  of  goods  in  the  ordinary  course  of  business  of 
any  trade  or  calling,  bills  of  sale  of  goods  in  foreign 
parts  or  at  sea,  bills  of  lading,  India  warrants,  ware- 
housekeepers'  certificates,  warrants  or  ordera  for  the 
delivery  of  goods,  or  any  other  documents  used  in  the 
ordinary  course  of  business  as  proof  of  the  possession  or 
control  of  goods,  or  authorising  or  purporting  to  authorise 
either  by  endorsement  or  by  delivery  the  possession  of 
such  document  to  transfer  or  receive  goods  thereby  repre- 
sented. 

BUh  of  Sale, — By  a  bill  of  sale  at  common  law  is  meant  an 
instniment  by  which  personal  chattels  are  assigned  or  trans- 
ferred from  one  person  to  another  and  whether  such  transfer 
be  absolute  or  only  conditional,  that  is  to  say,  by  way  of  secu- 
rity. But  a  bill  of  sale  of  chattels  which  remain  in  the 
possession  of  the  assignor  is  void  against  creditors,  as  we  have 
seen  under  the  stat  (13  Eliz.  c.  5,  s.  2).  The  Bills  of  Sale 
Acts  do  not,  or  at  least  did  not  apply  to  merely  verbal  con- 
tracts so  as  to  compel  the  parties  to  have  a  writing  which  must 
be  registered,  but  only  required  that  where  there  was  a  written 
instrument  relating  to  the  transaction  then  that  it  should  be 
registered  (/>) 

(p)  AlUo^  V.  Day,  7  H.  &  N.  457,       8  Jur.  N.  S.  41  ;  ExparU  OdeU  re 
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It  is  enough  if  the  bill  of  sale,  though  not  by  deed,  amounts  Act  1878. 
to  an  assignment,  or  if  it  appears  clear  that  it  was  intended  it  §  4. 
should  operate  as  such  (c^),  but  where  there  is  no  valuable 
consideration,  and  no  actual  delivery  of  the  goods,  there  must 
be  a  deed,  otherwise  no  property  or  interest  will  pass  (r) ;  and 
this  is  so,  notwithstanding  the  grantee  be  a  wife  or  a  child  of 
the  donor.  For  the  purposes  of  the  Bills  of  Sale  Acts  the  term 
"  bill  of  sale  "  has  a  much  wider  signification  and  embraces  all 
documents  by  which,  on  an  absolute  sale,  or  charge  by  way 
of  security  of  personal  chattels,  either  the  property  in,  or 
title  to  the  chattels,  is  conferred  or  evidenced,  but  the  person 
who  has  sold  or  charged  them  retains  possession,  and  it  makes 
no  matter  what  form  the  instrument  takes  if  the  intention  to 
transfer  or  create  a  security  is  made  evident  («).  And  it  may 
consist  of  more  than  one  document  if  clearly  portions  of  one 
transaction.  A  mortgage  of  all,  or  substantially  all,  a  man's 
property,  whether  a  trader  or  not,  is  an  act  of  bankruptcy  and 
void  within  the  Bankruptcy  Act,  1883  (see  notes  to  that  Act), 
if  made  to  secure  a  past  debt,  unless  the  security  be  made  in 
pursuance  of  a  bond  fide  agreement  mtide  at  the  time  of  the 
advance ;  such  agreement  may  be  by  parol,  but  then  the  onus 
is  upon  the  grantee  to  establish  it  (s«),  and  the  agreement  must 
be  a  binding  one. 

It  is  often  the  case  that  goods  are  hired  out,  and  are  paid  for  Hiring  agree- 
by  instalments,  the  hirer  ultimately  acquiring  the  goods ;  in  ™«'>*»- 
such  cases,  there  is  no  transfer  within  the  Act,  on  the  ground 
that  where  there  is  a  letting  of  the  goods  the  instrument  con- 
taining the  terms  of  the  letting  is  not  a  bill  of  sale  by  the 
hirer  (t) ;  and,  therefore,  where  the  terms  were  that  R.  hired 
furniture  from  L.  for  which  he  was  to  pay  by  monthly  instal- 
ments, with  power  to  L.  in  the  event  of  non-payment  of  any 

JValden,   10  Ch.  D.   76,  48  L.    J.  (*)  Brantom  ▼.   Griffiti,  2  C.  P. 

Bank.  1 ;   Ex  parte  Ticeedy  re  Tre-  D.    212,   46   L.    J.   C.   P.   408,  36 

thoioan,  46  L.  J.  Bank.  43,  5  Ch.  D.  L.  T.  4. 
559.  (w)  Hauxiodl,  ex  pai^te,  52  L.   J. 

(?)  Thompson  v.  Petiit,  16  L.  J.  C.  A.  737  ;  and  see  also,  Re  Wood, 

Q.   B.  162 ;  Flory  v.   Denny,  7  Ex.  L.   R.    7  Ch.   Ap.   302  ;    Harris  v. 

681,  21  L.  J.  Ex.  223  ;  Mauyhan  v.  nickett,  4  H.   &  N.    1  ;    Ex  parte 

Sharpe,  34  L.  J.  C.  P.  19  ;  Ex  parte  Izard,  L.   R.   9  Ch.   Ap.   271  ;    lie 

Montague    re    O'Brien,    1    Ch.    D.  Barker,   13  Ch.   D.    245 ;  Ex  parte 

654.  Cooper,  10  Ch.  D.  313. 

(r)  Sharr  or  Sfioioerr.  Pilch,  4  Kx.  {t)  Ex  parte  Einenon  re  Hawkins, 

478,  19  L.  J.  Ex.  113.  41  L.  J.  Bank.  20. 
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Act  1878.  instalment  to  seize,  remove,  and  take  possession,  and  which 
§  4.  furniture  on  the  payment  of  all  instalments  was  to  become  the 
property  of  R.,  but  until  such  payment  it  was  to  remain  the 
property  of  L. — ^no  property  having  been  intended  to  pass 
until  all  the  instalments  should  be  paid — it  was  held  that  neither 
the  agreement  nor  the  license  to  seize  amounted  to  a  bill  of 
sale  (u).  It  is  otherwise,  however,  if  there  be  an  absolute  sale 
and  delivery  in  the  first  instance,  for  a  sum  to  be  paid  by 
instalments  and  a  subsequent  letting,  to  secure  the  payment  of 
the  instalments.  In  such  a  case  the  agreement  must  be 
registered  (x).  And  where  goods  were  left  on  the  premises  in  the 
sole  occupation  of  the  grantor,  under  an  arrangement  that  he 
should  carry  on  a  trade  there  as  a  servant  of  the  grantee  at  a 
weekly  salary,  and  to  have  the  use  of  the  goods,  they  were 
held  to  be  in  the  grantor's  apparent  possession  (y).  Where  there 
was  a  receipt  which  recited  the  sale  of  the  goods  and  a  letting 
of  them  to  the  vendor  at  a  rent  with  a  proviso  enabling  the 
purchaser  to  enter  and  take  possessiofi  if  the  rent  remained 
unpaid,  or  if  execution  should  issue  against  the  goods,  it  was 
held  to  be  in  substance  a  mortgage  security,  and  that  the  form 
of  letting  was  adopted  to  evade  the  appearance  of  being  such 
security  (z).  So  also  where  a  receipt  is  taken  and  then  there 
is  by  a  subsequent  or  separate  instrument  a  reletting  of  the 
goods,  the  two  documents  iiill  be  taken  together  as  constituting 
a  bill  of  sale  (a). 

To  constitute  a  transaction  a  bill  of  sale  it  is  necessary, 
however,  that  by  the  sale  itself  the  purchaser  should  take  an 
absolute  right  to  the  property,  so  where  a  part  of  the  considera- 
tion for  the  agreement  was  that  the  grantor  should  have  an 
advance  of  £700,  and  in  consideration  of  such  advance  the  pro- 
perty should,  subject  to  certain  conditions,  become  the  property 
of  the  grantee,  but  as  a  part  of  the  consideration,  also  it  was 
agreed  the  property  should  be  let  in  hire  by  the  grantee  to  the 

(u)  Ex  parte  Crawcour  re  Robert'  {z)  Phillipa  r.  Oibhont,  5  W.  R. 

nm,  9Ch.  D.  419,  47  L.  J.  Bank.  94  ;  527,  and  Ex  parte  Lovering  re  Jana, 

and    see    Ex   parte    HaUersUy    re  48  L.  J.  Bank.  116,  L.  &.  9  Ch.  621. 

Blanskard,    47   L.   J.    Bank.    113,  (a)   Ex  parU  Odtll  re  Widdt%, 

8  Cb.  D.  601.  10   Ol  D.  76,  48  L.  J.    Bank.   1  ; 

(x)  Ex  parte  Orme  re  Lloyd,  38  and  as  to  this  see  further  Letman  ▼. 

L.  T.  828.  York^ire  Wagon  Co.,  60  L,  J,  Ch. 

{y)  Pickard  r.   Marriage,   1   Ex.  293. 
D.  364,  45  L.  J.  Kx.  594. 
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grantor,  with  an  ultimate  right  in  the  grantor  to  any  surplus  Act  1878. 
arising  after  the  sale,  it  was  held  that  the  transaction  did  not  §  4. 
amount  to  a  bill  of  sale  under  the  Act  of  1854  (b).  So  where 
there  was  a  clause  in  a  building  contract  that  all  building 
materials  brought  by  the  builder  upon  the  land  should  become 
the  property  of  the  landowner,  it  was  held  that  it  was  not  a 
bill  of  sale,  as  it  gave  an  equitable  interest  (c).  Where  the 
transaction  was  otherwise  void  under  the  Bills  of  Sale  Acts,  it 
derived  no  protection  as  a  bondjide  transaction  under  the  bank- 
niptcy  law  (cc). 

Assignments, — This  will  not  include  assignments  for  the  What  aasign- 
beneiit  of  creditors,  or  assignment  of  ships.  Under  the  Act  of  ^''^Z™ 
1854,  an  agreement  which  was  intended  to  create  a  charge  or 
lien  in  equity,  was  held  to  require  registration  (d).  The  assign- 
ment must  be  such  as  will  vest  the  property  at  the  time  of 
such  assignment  in  the  assignee,  or  at  least  give  him  a  present 
interest  in,  together  with  a  right  to  seize,  after-acquired 
property  (e).  It  will  not  for  the  purposes  of  the  Act  include  a 
charge  of  a  share  or  interest  in  a  partnership,  as  a  partner's 
interest  is  only  to  a  share  of  the  partnership  property  after  the 
debts  have  all  been  paid,  and  the  property  realized,  and  is 
therefore  a  chose  in  action  and  within  the  exception  (/).  And 
where  an  executrix  who  was  also  residuary  legatee,  assigned  all 
the  property  which  passed  to  her  under  the  testator's  will  to 
trustees  on  trust  to  pay  the  testator's  creditors  ;  this  was  held 
to  be  a  good  deed  under  the  Act  of  1854,  though  not  registered 
as  against  a  creditor  of  testator,  who  took  out  execution  against 
the  executrix  as  such  (g). 

So  also  where  the  transaction  was  held  to  have  been  a  valid 
hypothecation  of  the  goods  within  the  Factors  Act,  registration 
was  held  to  have  been  umiecessary  (A). 

(6)  Lincoln  Waggon  Co.  v.  Mum-  (/)  £x  parte  Fletcher  re  Bain- 

f&rd,  41  L.  T.  655.  bridgCy    8   Ch.   D.   218,    88   L.   T. 

(c)  Reeves  v.  Barlow,  11  Q.  B.  D.  229. 

618;  and  Brovmy,  Bateman,  L.  R.  {g)   Wolverhampton  Bank  y.  Mar- 

2  C.  P.  272 ;  and  see  Leatham  v.  tUm,  30  L.  J.  Ex.  402. 

Anwr,  10  H.  L.  C.  191.  (A)  ExparUyorth  Western  Bank 

(ce)AUwaterv.Tumer,5Ch.'D.27.  re  Slee,  L.  R.  15  Eq.  69,  42  L.  J. 

{d)  Ex  parU  Mackay^  L.  R.  8  Ch.  Bank.  6  ;  Merchant  Banking  Co.  v. 

App.  643,  42  L.  J.  Bank.  68.  SpoUen,   Ir.   L.  R.   11  Eq.  586,  and 

(«)  Holroyd  v.  Marshall,  10  H.  L.  see  5  &  6  Vict.  c.  39. 
Ca.  191. 

N  N  2 
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Act  1878.        Tramfers, — Will  not   include  transfers  of  existing  bills   of 

§  4.        sale,  so  a  transfer  made  subsequently  of  a  bill  of  sale,  executed 

Tranafcra  before  the  commencement  of  the  Act  by  the  mortgagee  alone 

without  the  concurrence  of  the  mortgagor,  was  held  not  to 
require  registration  either  under  the  Act  of  1854  or  1866  (t), 
and  even  if  the  grantor  be  a  party,  the  transfer  need  not  be 
registered  unless  he  increases  or  alters  his  liability  {k). 

Declarations  of  trust  witlioiU  transfer, — Trusts  at  common 
law  like  uses  are  of  their  own  nature  averrable,  t,«.,  may  be 
declared  by  word  of  mouth  and  without  writing  (/),  and  this  is 
the  case  as  well  as  to  personalty,  but  the  words  creating  a 
tnist  must  be  clear,  unequivocal,  and  irrevocable  (m).  Although 
bv  the  7th  Section  of  the  Statute  of  Frauds  declarations  of 
trusts  are  required  to  be  in  writing,  the  statute  does  not  apply 
to  chattels  personal,  and  such  trusts  will  be  enforced  though  by 
parol  (n).  If,  however,  a  trust  has  been  declared  and  reduced 
into  writing  without  a  transfer  of  the  subject-matter,  then  it 
must  be  registered  as  a  bill  of  sale,  for  then  it  comes  not  only 
within  the  Bill  of  Sale  Act,  but  also  within  the  Statute  of 
Elizabeth  and  the  cases  under  that  statute,  as  evidence  of  a 
fraud  upon  the  rights  of  creditors  (o).  Wliat  facts  will  con- 
stitute such  a  transfer  as  to  take  the  case  out  of  the  Act  will 
always  be  a  question  of  some  nicety.  Such  for  instance  as  the 
hypothecation  of  goods  by  a  trader  by  setting  them  apart  in  his 
own  premises,  coupled  with  a  declaration  of  trust  in  favour  of 
another,  that  they  were  to  secure  advances  to  be  made  by  that 
other  in  respect  of  subsequent  bill  transactions  in  which  the 
trader  was  to  be  benefited.  In  such  a  case  qvcere  if  the 
hypothecation  of  such  goods  in  such  a  manner  would  amount 
to  a  "  transfer "  (p).  It  is  submitted  that  there  would  be  a 
sufficient  trust  created  in  favour  of  the  equitable  assignee 
together  with  the  only  transfer  that  was  possible  to  have  the 
bills  satisfied  out  of  the  goods  upon  the  subsequent  bankruptcy 

(i)  Ex  parte  Sftavo  re  Sfiaw,  46  L.  254  ;  Allsopp  t.  Day,  7  H.  &  N.  457. 

J.  Bank.  114.  (o)  Twyne*s  Case,  Smith's  Leading 

{k)  Home  ▼.  Hughes^  6  Q.  B.  D.  Cartes. 

676,  44  L.  T.  678.  (p)  See  sec.  15  of  the  B.  A.  1869, 

(/)  Lennn^s  Trusts,  7  Ed.  p.  47.  as  to  property  held   on   trust,  and 

(to)  Peckham  v.  Taylor,  31  Beav.  Robson's  Bank.  4  Ed.  p.  604  ;  aiid 

254.  see  Ex  parte  Conning  re  Sttdt,  16 

(n)  BayUy  ▼.   Boulcfdt,    4  Runs.  Eq.  414. 
847  ;  Peckham  r.   Taylor,   31  Beav. 
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of  the  trader  (q).  On  the  other  hand,  no  doubt  it  has  been  held  Act  1878. 
that  as  soon  as  the  request  is  made  to  carry  out  an  agreement  §  4. 
to  assign,  then  an  equitable  assignment  is  effected  (r),  and  that 
such  a  transaction  must  be  registered  as  a  bill  of  sale  (s),  and 
the  subsequent  clause  of  the  present  section  as  to  agreements 
conferring  equitable  rights  might  seem  to  make  this  contention 
untenable,  but  it  is  submitted  that  these  words  refer  to  an 
absolute  and  present  equitable  right  to  the  goods  and  not  a 
right  depending  upon  some  subsequent  event  or  contingency, 
such  for  instance  as  bankruptcy  (t). 

Inventories  of  goods  with  receipt  thereto  attached  or  recei}yts  for 
purchase  money  of  goods. 

This  clause  appears  for  the  first  time  in  the  Act  of  1878,  but  Inventories 
prior  to  that  Act  there  had  been  numerous  decisions  in  which  it  J"^  rewipt* 
was  held  that  some  receipts  given  upon  the  sale  and  transfer  of 
chattels  came  within  the  terms  of  the  repealed  Acts.  So  where 
there  was  an  inventory  of  goods  with  a  receipt  for  the  purchase 
money  attached,  or  at  the  foot,  with  a  contemporaneous  agree- 
ment forming  part  of  the  same  transaction  to  redemise  the 
goods  to  the  vendor,  the  receipt  was  held  to  constitute  a  bill  of 
sale  and  to  require  registration  (u).  The  principle  or  rule 
clearly  is  that  where  the  receipt,  or  the  receipt  and  inventory 
are  given  as  part  of  the  transaction  by  which  the  property 
passes,  and  as  the  medium  of  transfer  (not  merely  as  an 
acknowledgment  of  the  payment  of  the  purchase  money)  and  so 
that  if  the  document  be  put  aside  there  would  be  no  valid 
transaction  between  the  parties,  the  document  is  a  bill  of 
sale  (x).  But  where  a  receipt  was  given  upon  a  sale  by 
the  sheriff  even  though  the  purchaser  from  the  sheriff 
allow^ed  the  execution  debtor  to  remain  in  possession  of  the 
goods  it  was  held  to  be  not  a  bill  of  sale  (y).  And  even  under 
the  Act  of  1878  it  has  been  decided,  reversing  the  decision  of 
Williams  and  Matthews  JJ.  and  following  the  older  cases  that 


(q)  See  Shaw  r.  Fortter,  L.  R.  5 
H.  L.  321. 

(r)  Ex  parte  Izard  re  Cook,  L.  R. 
9  Ch.  271 ;  43  L.  J.  Bank.  31. 

(«)  Edwirdt  V.  Edwards^  2  Ch. 
D.  291,  45  L.  J.  Ch.  391. 

{t)  See  Woodgatt  r.  Godfrey f  49 
L.  J.  Ex.  1,  5  Ex.  D.  24. 

{u)  Ex  parte  OdeU  re  Walden,  10 
Ch.  Div.  76,  48  L.   J.  Bank.  1 ;  but 


see  Byerley  v.  Prevost,  L.  R.  6  C.  P. 
144,  afterwards  disapproved. 

{x)  Ex  parte  Cooper  re  Baum, 
10  Ch.  D.  313,  48  L.  J.  Bank.  40 
and  54  ;  Allsopp  v.  Day,  7  H.  &  N. 
457,  31  L.  J.  Ex.  105. 

(y)  Wooiigate  y.  Qodfrey,  5  Ex.  D. 
24,49  L.  J.  Ex.  1,  42  L.  T.  34  ;  but 
see  Chapman  v.  Knight,  5  C.  P.  D. 
308. 
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Act  1878.    a  receipt  to  constitute  a  bill  of  sale  must  be  such  as  to  con- 


I  4. 


stitute  a  transfer  of  the  property,  and  inasmuch  as  a  receipt 
given  by  the  sheriflTs  officer  upon  a  sale  of  goods  under  an 
execution  did  not  form  the  medium  of  transfer,  it  was  held 
not  to  be  a  bill  of  sale  within  the  Act  (z).  And  it  is  the  same 
where  there  is  no  sale  at  all  and  the  receipt  is  a  mere  security 
for  an  advance  made  (a).  Where  on  the  other  hand  there  is  an 
absolute  sale  of  goods  and  the  receipt  is  not  the  mediimi  or 
record  of  the  transfer,  and  does  not  on  its  face  appear  to  be  a 
grant  or  transfer  or  charge,  or  does  not  confer  any  right  to  seize 
and  take  possession  of  them  notwithstanding  the  goods  remain 
in  the  possession  of  the  vendor,  it  will  not  amount  to  a  bill  of 
sale  (6),  And  in  a  recent  case  (c)  Brett,  J.,  said  :  "  It  seems  to 
me  that  although  there  may  have  been  a  verbal  contract  (i.e.  by 
which  the  property  passed)  and  although  money  may  have  been 
paid  under  it  and  so  a  writing  would  not  be  essential,  yet  if  the 
terms  of  the  contract  are  at  the  time  as  here  reduced  into 
writing  and  signed  by  the  parties,  and  the  writing  contains  all 
the  terms  of  the  contract,  and  those  terms  are  such  as  would 
pass  the  property  in  the  subject-matter  of  the  contract,  such  a 
document  is  a  transfer  or  assurance  of  personal  chattels  within 
the  Act." 

Assurances  of  personal  chattels. 

These  must  be  assurances,  efusdem  generis  with  the  specific 
assurances  given  in  the  general  words.  It  was  held  under  the 
repealed  Acts  that  an  agreement  to  give  a  bill  of  sale  did  not 
require  registration  (d).  But  if  the  agreement  to  execute  or 
transfer  was  relied  upon  as  an  equitable  assignment  of  the 
property  and  as  giving  the  holder  a  title  to  the  chattels  then  it 
required  registration  (e).  So  also  where  traders  in  consideration 
of  goods  being  supplied  to  them  by  brokers  on  credit  signed  a 


(z)  Martden  v.  Meadows^  7  Q.  B. 
D.  80,  50  L.  J.  Q.  B.  536  ;  foUowing 
Woodgate  r.  Godfrey,  supra, 

(a)  Ex  parte  Stooke  re  Bampfidd, 
20  W.  R.  925. 

(6)  Hale  y.  Metropolitan  Omnibus 
Co.,  28  L.  J.  Ch.  777  ;  Newman  v. 
Cardinal,  2  F.  &  F.  840  ;  Thompson 
V.  Barrett,  1  L.  T.  268  ;  Graham  ▼. 
Wtleockson,  46  L.  J.  Ex.  55 ;  Byer- 
ley  V.  Prevost,  L.  R.  6  C.  P.  144. 

(<•)  Brantom  v.  Griffits,  2  C.  P.  D. 


212. 

{d)  Ex  parte  Homan  re  Broad' 
hent,  L.  R.  12  Eq.  598  ;  uid  so  more 
recently  it  has  been  held  under  the 
1878  Act,  that  a  parol  bond  Jidt 
agreement  to  give  a  bill  of  sale  need 
not  be  registered.  Ex  parte  ffaux- 
weU,  supra>. 

(e)  Ex  parte  Mackay  re  Jeavons, 
L.  R.  8  Ch.  643,  42  L.  J.  Bank.  68, 
and  see  ante,  remarks. 
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written  document  addressed  to  the  brokers  by  which  they  Act  1878. 
undertook  and  agreed  "  to  hold  at  your  disposal  all  our  stock  §  4. 
of  soap  and  raw  materials  and  from  time  to  time  when  required 
by  you  so  to  do,  to  execute  a  valid  and  effectual  transfer  and 
assurance  of  the  same  to  you  ...  to  the  intent  that  out  of  the 
premises  all  claims  and  demands  from  the  time  being  owing 
from  us  to  you  may  be  fully  paid  and  satisfied,"  And  the 
security  was  to  be  a  continuing  one,  this  document,  not  having 
been  registered  nor  a  subsequent  bill  of  sale  given  and  the 
traders  failed,  but  not  before  possession  had  been  demanded. 
It  was  held  that  the  agreement  was  void  for  want  of 
registration  (/). 

But  on  the  other  hand  it  has  been  said  that  the  decision  in 
ex  parte  Mackay  re  Jeavons  is  at  variance  with  other  cases  (^), 
and  that  if  by  the  document  the  property  in  the  goods  was 
intended  to  pass  the  document  must  have  been  registered  (A), 
so  that  whatever  document  passed  the  property  at  law  or  in 
equity  must  have  been  registered  (i),  but  an  agreement  for  a 
lien  prior  to  the  1878  Act  was  held  not  to  be  within  the 
Act  {k), 

"And  also  powers  of  Attorney"  dec.  Powers  and 

Final  judgments  upon  confession  or  default  of  any  statement  l^^f®"""  ^ 
of  defence  are  often  resorted  to  as  a  means  of  obtaining  secu- 
rity for  money.  In  such  cases  the  course  is  for  the  debtor  to 
execute  a  warrant  to  some  solicitor  named  by  the  creditor 
empowering  him  to  sign  judgment  against  the  debtor,  and  the 
instrument  given  is  either  a  warrant  of  attorney,  a  cognovit 
actionem,  or  a  consent  to  a  judge's  order  for  judgment  against 
the  defendant,  the  two  latter  being  given  in  the  course  of  an 
action  already  commenced  (I),  Under  the  Debtors  Act  also  (wi), 
it  is  provided  that  no  warrant  of  attorney  or  cognovit  shall  be 
of  any  force  unless  there  be  present  some  solicitor  on  behalf  of 
the  person  giving  it  expressly  named  by  him  and  attending  at 
his  request  to  inform  him  of  the  nature  and  effect  of  the  instru- 

(/)  Ex  parte  Conning  re  Stede,  (»)  Ex  parte  Tweedy  ^  re  Trethowan, 

L.  R.  16  Eq.  414,  42  L.  J.  Bk.  74.  5  Ch.  D.  559. 

{g)  Broum  r.  Bateman,  L.  R.  2  0.  {k)  ExpaHe  Watson,  5  Ch.  D.  35  ; 

P.  272,  36  L.  J.  C.P.  134;  ExparU  Swainston  v.   Clay,   11  W.  R.  811, 

North  Wuttm  Bank  re  Site,  L.  R.  and  see  Coote  on  Mortgage,  4  ed.  p. 

15   Eq.    69;   Taylor    v.    Eekerdey,  465. 

2  Ch.  D.  802.  (l)  Bl.  Comm.  397. 

{h)  Branlom  v.  Grifils,  1  C.  P.  D.  (m)  32  &  33  Vict.  c.  62,  sees.  24, 

349,  affirmed  2  ib,  212.  28. 
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Act  1878.  ment  before  the  same  is  executed,  which  solicitor  shall  subscribe 
§  4.  his  name  as  a  witness  to  the  due  execution,  and  thereby  declare 
himself  to  be  a  solicitor  for  the  party,  and  state  that  he  sub- 
scribes as  such.  In  the  case  of  a  judge's  order,  it  must  be  filed 
in  Coiut  within  twenty-one  days  after  it  is  made,  or  any 
judgment  on  any  execution  thereon  will  be  void. 

If  the  authority  given  is  of  the  nature  of  a  power  of  attorney 
authorising  the  seizure  of  goods  it  must  be  registered. 
See  R.  S.  C,  1883,  as  to  warrants,  <fec. 

Licenses  to  take  possession, — ^As  we  have  seen,  a  grant  of 
goods  which  do  not  at  the  time  belong  to  the  grantor  but 
which  he  expects  to  acquire,  will  at  law  pass  no  property  in 
them,  but  that  such  an  assignment  was  valid  in  equity  {mm). 
But  even  at  law  after-acquired  or  substituted  goods  could  be 
seized  under  a  power  conferred  upon  a  creditor  by  deed.  Parol 
licenses  are  always  revocable,  even  though  they  are  given  for 
a  consideration.  The  license  to  seize  must  in  effect  transfer  the 
property  either  at  law  or  in  equity  coupled  with  the  right  to 
possession  under  the  license.  And  the  license  must  be  a  license 
to  take  possession  as  seciu-ity  for  a  debt,  so  that  a  mere  license 
to  seize  by  way  of  discharge  or  payment  of,a  debt  would  not  be 
within  the  definition  (»).  Where  in  a  lease  of  a  public  house 
there  was  a  covenant  by  the  lessee  to  pay  the  lessor  all  sums 
due  on  the  balance  of  the  account  current  with  a  proviso  in 
case  of  default  of  payment,  for  the  lessor  to  seize  and  take 
possession  of,  and  to  sell  the  stock  in  trade  and  chattels,  it  was 
held  that  the  license  to  seize  came  within  the  Act  (o). 

And  where  by  a  building  agreement  it  was  provided  that  all 
building  materials  which  should  be  brought  on  the  premises  by 
the  builder  should  be  considered  as  attached  thereto,  and  that 
no  part  of  such  materials  should  be  removed  by  the  builder 
without  the  consent  of  the  owner  of  the  premises,  and  that  if 
the  builder  made  default  in  erecting  the  buildings  according  to 
his  contract  the  owner  might  enter  upon  and  take  possession 
of  the  premises,  and  all  bricks  and  other  building  materials 

(mm)  And  see  Hope  r.  HayUy,  5  6  C.  B.   (N.  S.),  471 ;  Congnve  r. 

Ell.   &  Bl.   830;   Uolroyd  v.  Mar-  Eretts,  10  Ex.  298;   Carr  r.  Allai, 

shaU,  10  H.  L.   Ca.   193  ;  Brown  v.  27  L.  J.  Ex.  385. 
Bateman,  L.  R.  2  C.  P.  272.  (o)  Ex  partr  Ifopcraft,  14  W.  B. 

{n)  Ex  parte  NcwiU  re  Garrud,  168  ;  and  see  Ex  parte  CratKour  re 

16  Ch.  D.  522,  44  L,  T.  5,  29  W.  R.  Robertson,  9  Ch.  D.  419. 
844  ;  and  sec  Ckiddl  ▼.  GaUworthy, 
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thereon  for  his  own  use ;  it  was  held  that  this  did  not  amount    Act  1878. 
either  to  an  assurance  or  transfer  of  personal  chattels,  or  a        §  4- 
license  to  seize  and  take  possession  of  personal  chattels  as 
security  for  a  debt  {p). 


**Any  agreement  giving  eqtiitahle  rights,** 

Although  woitls  similar  to  these  were  not  in  the  repealed 
Act  of  1854,  yet,  as  we  have  seen  {q)y  even  then  an  agreement 
in  writing  to  give  a  bill  of  sale,  if  relied  upon  as  giving  an 
equitable  charge  or  lien  was  required  to  be  registered ;  but 
under  the  Bankruptcy  Act,  1869,  where  an  agreement  to  give 
a  bill  of  sale  was  followed  by  a  subsequent  bill  of  sale  duly 
registered  after  the  bankruptcy,  it  was  held  that  the  agree- 
ment as  such  was  valid  and  did  not  amount  to  a  fraudulent 
preference,  and  did  not  require  registration  under  the  repealed 
Act  (r).  There  were  likewise  many  other  decisions,  all  having 
reference  to  the  question  whether,  from  the  nature  of  the 
agreement  to  give  a  bill  of  sale,  there  was  notwithstanding  the 
Bankruptcy  Act,  an  equitable  title  in  the  mortgagee  to  the 
goods,  as  against  the  trustee,  and  where  the  consideration  for 
such  agreement  was  a  present  consideration  and  othenvise  bond 
fide,  such  agi'eement  was  upheld  as  against  the  trustee  {rr). 

The  general  principle  deducible  from  the  cases  being  this, 
that  a  security  comprising  all  a  debtor's  property  for  an  exist- 
ing debt  arising  from  a  loan  previously  made  will  not  be  an 
act  of  bankruptcy  if  it  is  made  in  performance  of  an  agreement, 
whether  written  or  parol  («),  and  hcnidfide  entered  into  at  the 
time  of  the  loan  (<).  But  an  agreement  of  the  kind  named 
will  not  protect  the  transaction  if  it  is  not  absohite,  but  con- 
ditional, to  give  the  security  on  the  request  of  the  creditor, 


(p)  Brown  ▼.  Batemanf  L.  R.  2 
C.  P.  272,  36  L.  J.  C.  P.  134  ;  sea 
Alio  Blake  v.  Izard,  16  W.  R.  108  ; 
Ex  parte  Dickin  re  Waugh,  4  Ch.  D- 
524,  46  L.  J.  Bank.  26  ;  and  see 
Beeves  ▼.  Barlow,  11  Q.  B.  D.  610. 

(9)  £x  parte  Mackay^  L.  R.  8  Ch. 
643,  42  L.  J.  Bank.  68,  and  mpra, 

(r)  Ex  parte  Boman  re  Broadbent, 
L.  R,  12  Eq.  598,  19  W.  R.  1078. 

(>t)  See  Morris  v.  Venables,  15  W. 
R.  2 ;  Er  parte  Tempest  re  Craveuy  L. 


R.  6  Cb.  70,  40  L.  J.  Bank.  22 ;  Ex 
parte  BoUand  re  Gibson,  8  Ch.  D. 
230  ;  Ex  parte  Winter  re  Softley, 
44  L  J.  Bank.  107. 

is)  Harris  r.  RickeU,  4  H.  &  N.  1. 

(0  Mercer  v.  Peterson,  L.  R.  2 
Ex.  304,  Ibid.  3  Ex.  104  ;  Jones  ▼. 
Harher,  L.  R.  6  Q.  B.  77  ;  Ex  parte 
Fisher,  L.  R.  7  Ch.  App.  636,  41  L. 
J.  Bank.  62  :  Ex  parte  Izard  re  Cook, 
L.  R.  9  Ch.  App.  271,  48  L.  J. 
Bank.  31. 
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Act  1878.    and  such  request  is  purposely  postponed  until  the  debtor  is  in 

§  4.        a  state  of  insolvency  in  order  to  prevent  the  destruction  of  his 

credit,  which  would  result  from  registering  the  deed  («).     And 

such  a  postponement  will  be  regarded  as  evidence  of  intention 

to  commit  a  fraud  on  the  general  creditors  (x). 

Such  having  been  the  law  imder  the  repealed  Acts,  the  law 
has  been  effectually  declared  by  the  language  of  this  section, 
which  makes  all  agreements  creating  the  right  in  equity  to  any 
personal  chattels  or  to  any  charge  or  security  thereon,  and 
whether  to  be  followed  or  not  by  the  execution  of  any  other 
(that  is,  more  formal)  instrument,  bills  of  sale,  and  as  such  to 
bo  registered. 

If,  however,  the  agreement,  as  already  stated,  should  he 
a  mere  verbal  one,  it  is  not  obligatory  upon  the  grantee  to 
reduce  it  into  writing  for  the  purpose  of  registration  (^r). 
The  words  of  the  section  seem  clearly  to  refer  to  written 
agreements. 

What  are  not         But  shall  not  include  the  following  documents  : — "  Antgn- 
Bills  of  Sale,     ment  for  the  benefit  of  creditors  of  the  person  making  or  giving 
the  same" 

The  exception,  in  Sect.  3  of  the  Amendment  Act,  to  the  defini- 
tion of  "bills  of  sale"  and  in  favour  of  documents  which  may  be 
given  otherwise  than  by  way  of  security  for  the  payment  of 
money,  will  include  all  such  assignments.  The  deed  must  be 
an  assignment  for  the  benefit  of  all  the  creditors  of  the  assignor, 
but  if  the  deed  is  in  fact  for  the  benefit  of  all  the  creditors,  and 
all  if  they  please  can  have  the  benefit  of  the  deed  by  signing  it, 
it  will  be  one  for  the  benefit  of  creditors  within  the  exception, 
although  it  may  not  be  expressly  stated  in  the  deed  that  it  is  for 
the  benefit  of  all  (z).  The  assignment  must  however  be  for  the 
benefit  of  all  the  creditors  generally  (a). 

(u)  Ex  parte  Fuher,  supra;  E»  457  ;  31  L.  J.  Ex.  105;  but  see  Ex 

parte  Burton  re  TunstaU,  13  Ch.  D.  parte  Tweedy  re  Trethowan^  46  L.  J. 

102,  28  W.  E.  268.  Bank.  43,  5   Ch.  D.  559 ;  and  see 

{x)  Ex  parte  King,  2  Ch.  D.  256,  Ex  parte  BauxweU,  ante,  p.  529. 
45  L.  J.  Bank.  109  ;  Ex  parte  Bol-  (z)  General    Fumitking    06.     ▼. 

land  re  Gibson,  26  W.  E  481 ;  Ex  Venn,  2  H.    &  C.   153,  9  Jnr.    N. 

parte  Kilner  re  Barker,  13  Ch.  D.  S.  550,   82  L.  J.  Ex.  220  ;  Boldero 

245,  28  W.  E.  269.  ▼.  London  tL-  WeHmingter  Discount 

(y)  Harris  v.  EickeU,  4  H.  &  N.  Co.,  5  Ex.  D.  47,  42  L.  T.  56. 
1  ;  28  L.  J.  Ex.  197  ;  Ex  parte  Oddl  (a)  Johnson  ▼.  Osenten,  L.   Eep. 

re  Walden,  10  Ch.  D.  76,  48  L.  J.  4  Ex.  107,  38  L.  J.  Ex.  76. 
Bank.  1 ;  AUsop  v.  Day,  7  H.  &  N. 
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Where  a  deed  purported  to  have  been  made  for  certain  Act  1878. 
creditors  named  in  it,  but  contained  a  resulting  trust  in  favour  §  ^« 
of  the  grantor,  it  was  held  to  require  registration  (6).  Such  a 
deed  would  likewise  be  void  under  the  Statute  13  Eliz.  c.  5  (c). 
Where  prior  to  the  Bills  of  Sale  Act,  a  debtor  being  sued  and 
pending  the  suit,  and  before  execution,  being  insolvent,  assigned 
all  his  effects  to  trustees  for  the  benefit  of  all  his  creditors,  it 
was  held  that  the  assignment  was  not  fraudulent  within  13 
Eliz.  c.  5,  although  made  with  intent  to  defeat  the  creditor  of 
his  execution  (d),  A  deed  is  not  therefore  necessarily  void 
because  it  tends  to  defeat  or  delay  a  particular  creditor  so  that, 
if  it  is  executed  for  the  benefit  of  one  or  more  creditors,  and  is 
not  a  mere  cloak  for  the  advantage  of  the  grantor,  it  is  not  void 
under  the  13  Eliz.  c.  6  (e).  Nor  will  the  deed  be  void  although 
there  is  a  proviso  to  employ  the  grantor  to  wind  up  the  business 
assigned  (/),  but  it  must  be  clear  from  the  instrument  that  the 
main  object  of  the  parties  is  to  wind  up  the  grantor's  business 
for  the  benefit  of  the  creditors  and  not  to  carry  it  on  with  a 
view  to  future  profits  (^). 

Mairiage  Settlements. — This  exception   was   also   contained  Marriage 
in  the  Bills  of  Sale  Act,  1854,  and  it  has  been  held  that  the  Settlenjcnt^ 
term  "settlement"  did  not  include  a  post-nuptial  settlement  the 
consideration  for  which  was  natural  love,  &c.,  but  if  made  in 
pursuance  of  an  ante-nuptial   agreement,  it  was  within   the 
exception  (A),  so  also,  notwithstanding  the  settlement  was  in 
consideration  of  an  advance  made  to  the  husband  by  the  wife 
out  of  separate  estate,  it  was  void  if  not  registered  ({).     But 
where  furniture  was  settled  to  the  wife's  separate  use  by  bill  of 
sale  duly  registered  and  for  valuable  consideration  proceeding 
out  of  the  wife's  separate  estate,  it  was  held  to  be  good  as  against 
creditors  notwithstanding  the  husband  and  wife  remained  in 
actual  possession  of  the  goods  until  an  act  of  bankruptcy  was 

(5)  M.  ▼.  Creese,  L.  R.  2  C.  C.  R.  (/)  James  r.  Whitbread,  11  C.  B. 

105,  43  L.  J.  M.  C.  51.  406,  20  L.  J.  0.  P.  217. 

(c)  Spencer  v.  Slater^  4  Q.  B.  13,  {g)  CoaU   v.   Williams,  21  L.  J. 
48  L.  J.  Q.  6.  204.  Sxch.  116. 

(d)  Pickstock  v.  Lyster,  3  M.  &  S.  {h)  Fowler  v.  Fost^,  28  L.  J.  Q. 
371.                                                           B.  210  ;  Gugen  v.  Sampson,  4  P.  & 

(«)  Folder  ▼.  Foster,  28  L.  J.  Q.       P.  974. 
B.  210  ;  Ashton  v.  Blackshaw,  39  L.  (t)  Ashton  v.  Blackshaw,  39  L.  J. 

J.  Ch.  205,  L.  E.  9  Eq.  510.  Ch.  205,  L.  K.  9  Eq.  510. 
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Act  1878.  committed  by  the  husband  (k).  So  where  a  married  woman 
§  4.  having  the  separate  use  of  chattels  renewed  the  same  from 
time  to  time  out  of  the  savings  of  her  separate  income,  though 
she  and  her  husband  jointly'  enjoyed  the  possession,  it  was  held 
that  tlie  wife's  trustees  were  entitled  as  against  a  creditor  of 
the  husband  upon  equitable  grounds  (/).  By  sect.  91  of  the 
Bankruptcy  Act,  1869,  post-nuptial  settlements  made  by  traders 
and  not  made  to  a  purchaser  or  incumbrancer  for  valuable 
consideration,  or  on  the  wife  or  children  of  the  settlor,  of  pro- 
perty accruing  to  such  settlor  in  right  of  his  wife,  were  declared 
void  if  the  settlor  l)ecame  bankrupt  within  two  years  after  the 
date  of  the  settlement,  and  if  he  became  bankrupt  at  any  time 
within  ten  years  after  the  date  of  the  settlement  the  same  was 
also  void,  unless  the  parties  claiming  under  the  settlement  could 
prove  that  at  the  time  such  settlement  was  made  the  settlor 
was  able  to  pay  all  his  debts  without  the  aid  of  the  settled 
property.  The  same  section  provided  that,  "  any  covenant  or 
contract  made  by  a  trader  in  consideration  of  marriage  for  the 
future  settlement  upon  or  for  his  wife  or  children  of  any  money 
or  property  wherein  he  had  not  at  the  date  of  his  marriage 
any  estate  or  interest,  whether  vested  or  contingent,  in  posses- 
sion or  remainder,  and  not  being  money  or  property  of  or  in  the 
right  of  his  wife,  should,  upon  his  becoming  bankrupt  before 
such  property  or  money  has  been  actually  transferred  or  paid 
pursuant  to  such  contract  or  covenant,  be  void  against  his 
trustee  appointed  under  the  Act."  "  Settlement "  by  this  section 
was  defined  jis  meaning  any  "  conveyance  "  or  "  transfer  of  pro- 
perty." And  where  a  settlement  was  made  by  a  trader  upon 
his  marriage  by  which  he  settled  specific  chatties  upon  trust 
for  the  benefit  of  his  wife  and  the  issue  of  the  marriage,  and 
also  covenanted  that  all  future  real  or  personal  estate  which  he 
should  at  any  time  during  the  coverture  be  possessed  of  or 
entitled  to  should  be  assigned  to  the  trustees  upon  the  trusts 
thereby  declared,  it  was  held  that  property  after-acquired 
by  the  settlor,  though  he  was  solvent  at  the  time,  could  not  be 
withdrawn  fmm  his  creditors  (m).     Aud  a  similar  provision  is 

(it)  ExparU  Cox  re  Reed,  1  Ch.  46    L.  J.  Ch.  729,  37   L.    T.    822. 

D.  302,  33  L.  T.  757.  vhere  an  ante-nuptial  settlement  of 

{t)  Duncan  r.   Caahin,  L.   R.  10  after-acquired  property  waa  upheld, 

C.  P.  554,  44  L.  J.  G.  P.  225.  although  the  settlement  was  a  schemt 

(m)  Ex  parte  BoUand  re  Clint,  17  by  the  settlor  to   defraud  creditors, 

Eq.  115,  43  L.  J.  Bank.  16,  but  see  on  the  ground  that  the  wife  was  not 

Kevnn  v.  Cratcford,  9  Ch.  App.  752,  party  to  the  fraud. 
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made  in  the  Bankruptcy  Act,  1883.  Upon  examination  of  the  Act  1878. 
cases  it  would  seem  doubtful  whether  this  doctrine  would  apply  §  4. 
to  the  case  of  after-acquired  property  settled  by  a  trader  under 
like  circimistances  who  has  not  become  bankrupt  so  as  to  make 
such  settlement  void  as  against  an  execution  creditor.  If,  it  is 
submitted,  the  circiunstances  were  of  such  a  character  as  to 
amoimt  to  an  intention  on  the  part  of  the  settlor  and  his  wife 
to  defeat  and  delay  creditors,  and  under  the  cloak  of  marriage 
withdrawing  from  them  by  some  contrivance  the  property 
of  the  settlor,  then  it  would  seem  the  settlement  would  be  void 
as  against  creditors  under  the  Statute  of  Eliz.  and  ,  w^ould 
amount  to  an  act  of  bankruptcy.  So  an  ante-nuptial  settle- 
ment empowering  the  settlor  to  revoke  or  alter  it  at  his 
pleasure  would  fall  within  the  evil  intended  to  be  remedied  by 
the  Statute  of  Elizabeth  («),  and  be  void  as  an  act  of  bank- 
ruptcy. But  if  the  circumstances  are  such  as  to  constitute  the 
husband  an  agent  for  the  trustees  of  the  settlement,  or  if  the 
goods  subsequently  acquired  by  the  settlor  were  of  a  strictly 
substitutionary  character  it  would  be  otherwise,  and  the  settle- 
ment would  in  such  cases  be  valid  (o).  It  is  not  clear  what  will  post-nuptial 
be  the  effect  of  the  concluding  words  of  sect.  3  of  the  Act  of  settlements. 
1882  as  regards  post-nuptial  settlements,  but  it  seems,  in- 
asmuch as  they  are  not  given  "  by  way  of  security  for  the 
pajTnent  of  money,"  they  will  probably  be  excluded  from  the 
definition  of  "  bills  of  sale,"  and  in  such  cases  the  question  of 
order  and  disposition  will  be  determined  under  the  Bankruptcy 
Act,  1883,  and  not  under  these  Acts.  It  was  no  doubt  intended 
that  the  exceptions  in  the  4th  section  of  the  principal  Act  should 
simply  continue  to  be  exceptions  under  the  Amendment  Act,  but 
the  use  of  descriptive  words  "  which  may  be  given  otherwise 
than  by  way  of  security  "  has  tended  to  obscure  the  real  inten- 
tion of  the  section. 

(1.)  Trannfers  or  assignments  of  any  ship  or  vessel  or  any  share 
tliereof. 

The  transfer  of  ships  or  shares  in  ships,  whether  by  sale  or  Shipping 
mortgage,  is  effected  by  bill  of  sale  under  the  provisions  of  the  Tnui*fei-8. 
Merchant  Shipping  Acts.     The  section  of  the  Merchant  Ship- 

(n)  Hunt  on  Fraudulent  Convey-  and     also     Hdroyd    v.    MarthaU^ 

ances,   and  Cdomhine  ▼.  Penhall,  1  ante;   and  /jozariu  ▼.  Andrade,    5 

Sraale  k  Giffard,  256.  C.  P.  D.  318  ;  Hatelinton  v.  GVl,  3 

(o)  Lane  v.  Gryllty  6  L.  T.   533,  T.  R.  620  n. 
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Act  1878.    ping  Act,   1854  (jp),  applicable  to   mortgages  of  ships  is  afl 
§  4.        follows  : — "  A  registered   ship  or  any  share   therein  may  be 
made  a  security  for  a  loan  or  other  valuable  consideration,  and 
the  instrument  creating  such   security  hereinafter  termed  a 
'Mortgage/  shall  be  in  the  form  marked  1.  in  the  schedule 
hereto,  or  as  near  thereto  as  circumstances  permit,  and  on  the 
production  of  such  instrument  the  registrar  of  the  port  at 
which  the  ship  is  registered   shall   record  the  same  in  the 
,  register  book."     Other  forms  have  been  substituted  for  those 
referred  to  (q). 
Mortgagee  is         The  mortgagee  of  a  ship  becomes  for  all  practical  purposes 
oM-ner.  ^^iq  owner  of  the  ship,  and  is  subject  to  the  liabilities  attached 

to  and  conseqiient  on  such  position,  and  the  right  to  the 
freight  follows  his  possession  as  if  he  were  in  fact  owner  (r). 
The  entry  in  the  registry  is  conclusive  even  against  a  mort- 
gagee, even  though  made  in  error  that  the  mortgage  was 
discharged,  nor  is  the  entry  of  discharge  controlled  by  a  mar- 
ginal note  that  the  mortgage  was  transferred  («).  Mortgages 
of  ships  take  priority  according  to  the  order  of  time  of  entry 
by  the  registrar,  who  is  to  make  a  memorandum  on  the  instru- 
ment stating  the  date  and  hour  of  such  record  (t).  And  the 
discharge  of  a  mortgage  is  effected  by  the  entry  in  the  r^stry 
book  of  such  discharge  or  production  of  the  mortgage  deed 
with  receipt  for  the  mortgage  money  endorsed  thereon  (u). 
Not  affected  by  The  mortgagee  is  only  deemed  owner  to  the  extent  of  availing 
act  of  hank-  himself  of  his  security  and  to  no  further  extent  (a:),  and  he  has 
and  dis-  ^^  absolute  power  of  sale  ;  but  where  there  are  several  mort- 

position.  gagees,  subsequent  mortgagees  can  only  sell  uuder  order  of 

Court  unless  the  consent  of  the  prior  mortgagees  is  obtained. 
Mortgages  of  ships  are  not  affected  by  the  act  of  bankruptcy 
of  the  mortgagor,  nor  by  the  order  and  disposition  clause  in 
Bankruptcy. 

While  a  ship  is  at  sea  a  bill  of  sale  in  the  legal  form  convep 
all  the  property  without  immediate  registration  as  between  the 
parties,  and  if  possession  be  afterwards  taken  with  reasonable 
promptitude,  and  before  the  rights  of  other  persons  intervene, 
the  transfer  is  complete.     The  deposit  of  the  builder's  certi- 

(p)  Sec  66.  Cfa.  498. 

iq)  See  Maclachlan  on  Mercantile  («)  Bdl  v.  Bfyth,  L.  R  4  Ch.  136. 

Shipping.  (t)  M.  S.  A.  54,  88.  67  k  69. 

(r)  Fourd's    Merchant    Shipping,  (?/)  Sec.  68. 

and  De  Mattos  v.   Gibson,   28  L.  J.  {x)  Sec.  70. 
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ficate  of  an  unfinished  ship,  by  way  of  security  for  a  debt,  Act  1878. 
creates  an  equitable  mortgage  ;  but  such  a  mortgage  was  held  §  4. 
not  to  require  registi-ation  (y) ;  and  even  though  the  assign- 
ment  be  not  in  the  statutory  form  (z)  ;  and  also  a  deposit  of  a 
registered  mortgage  creates  an  equitable  security  which  would 
not  be  affected  by  the  bankruptcy  of  the  depositor,  the  regis- 
tered mortgagee  (a).  Provision  is  also  made  for  the  registra- 
tion of  the  transfer  of  mortgages  and  of  their  transmission  in 
case  of  death,  bankruptcy  or  marriage  of  female  mortgagee  (6). 
And  every  registered  mortgagee  has  by  statute  a  power  of  sale 
incident  to  the  security  (c). 

(12.)  Transfers  of  goods  in  the  ordinary  course  of  bnsiness  of 
any  trade  or  calling^  dec. 

The  Acts  are  not  intended  to  fetter  the  usual  and  ordinary  Goods  in  or- 
course  of  dealing  between  vendor  and  purchaser,  and  this  ex-  <hnary  course 
ception  clearly  points  to  all  such  transfers  made  for  valuable 
consideration  and  bona  fide  in  the  way  of  a  man's  business,  as 
vests  the  property  in,  and  the  right  of  possession  to,  goods  in  the 
vendee.  It  must,  however,  be  borne  in  mind  that,  should 
there  be  such  a  bond  fide  transfer  of  the  property  in  goods 
evidenced  by  a  receipt  and  inventory,  or  some  instrument 
coming  within  the  present  section,  yet  if  the  vendor  retain 
possession,  such  instrument  must  be  registered  (d).  But  where 
a  factor  by  letter  of  hypothecation  pledged  certain  goods  to 
secure  a  sum  of  money  and  then  absconded,  and  possession  was 
taken  by  the  pledgee,  it  was  held  that  the  letter  created  an 
equitable  charge  and  did  not  require  registration  {dd). 

(13.)  Bills  of  sale  of  good^  in  foreign  parts  or  at  sea. 

Scotland  and  Ireland  are  within  the  exception  as  "  foreign  Bills  of  Sale  of 
parts  "  {e).     And  the  18th   Section  of  the  Amendment  Act  ^''^^''  8°"*^ 

(?/)  Ex  parte  Hod/jhin,   L.  R.  20  (c)  Ibid.  sec.  71. 

E<4.   746  ;  and  sub  nom.    Ex  parte  {d)  Ex  parte   Cooper  re  Baum, 

Winter,    44   L    J.    Bank.    107,   33  10  Ch.  D.  813. 

L.  T.  62.  {dd)  Ex  parte  North  Western  Bank 

{z)  Unitrn    Bank    of  L(md<m    r.  re  Slee,  L.  R.   15  Eq.  69,  42  L.  J. 

Lenanton,  3  C.  P.  D.  243,  47  L.  J.  Bank.  6,  21  W.  R.  69,  and  see  A> 

Ex.  409.  parte  W(U8on  re  Love,  5  Ch.  D.  35, 

(a)  Lacon  v.  Liffen,  32  L.  J.  Ch.  46  L.  J.   Bank.  97,   36  L.  T.   75  ; 

25.  Jleff.  V.  Thomas,  11  Cox.  535. 

(6)  17  &  18  Vict.  c.  104,  soc8.  73.  (e)  Coote  v.   Je/ks,  41   L.  J.  Ch. 

74,  75.  599,  L.  R.  13  Eq.  .597. 
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Act  1878.    limits  tlie  operation  of  that  Act  to  England.     Where  a  bill  of 
§  4.        sale  over  property,  part  of  which  was  in  Ireland  which  was 
registered  in  England,  it  was  held  that  such  property-  was  pro- 
tected against  an  execution  issued  in  Ireland  by  an  English 
creditor  on  a  judgment  obtained  in  England  (/) 

(13.)  Bills  of  lading,  India  warranis,  tDarehouse-l^eperi  certi- 
ficates, warrants  or  orders  for  the  delivery  of  goods,  or  any  other 
docitments  iised  in  the  ordinary  course  of  Intsiness,  as  proof  of  the 
possession  or  control  of  goods^  or  authorising  or  purporting  to 
authorise  eitlier  by  endorsement  or  delivery  the  possessor  of  such 
document  to  transfer  or  receive  goods  thereby  represented. 
Bills  of  Lading,      These  excepted  documents  describe  the  ordinary  modes  of 
Ac.  tmnsfer  by  delivery  or  hypothecation,  used  or  employed  in 

mercantile  transactions  as  the  indicia  of  title  to  or  lien  upon 
chattels  transferable  in  the  course  of  trade  or  business,  and  see 
supra  and  the  authorities  there  quoted.  In  addition  to  these 
exceptions,  it  is  provided  by  the  17th  Section  of  the  Amend- 
ment Act,  that  "  Nothing  in  that  Act  shall  apply  to  any  deben- 
tures issued  by  any  mortgage,  loan,  or  other  incorporated 
company,  and  secured  upon  the  capital  stock  or  goods,  chattels 
and  eflFects  of  such  company." 

^iS*  h*  S'^  "  "^^^^  expression  *  personal  chattels/  shall  mean  goods, 
furniture,  and  other  articles  capable  of  complete  transfer 
by  deliveiy,  (1),  and  (when  separatel}*^  assigned  or  charged) 
fixtures  and  growing  crops,  but  shall  not  include  chattel 
interests  in  real  estate,  nor  fixtiu'es  (except  trade  machi- 
nery as  hereinafter  defined),  when  assigned  together  witli 
a  freehold  or  leasehold  interest  in  any  land  or  building  to 
which  they  are  affixed,  nor  growing  crops  when  assigned 
together  with  any  interest  in  the  land  on  which  they  grow, 
(2),  nor  shares  or  interests  in  the  stocky  funds  or  securi- 
ties of  any  government,  or  in  the  capital  or  property  of 
incorporated  or  joint-stock  companies,  (3),  nor  choses  in 
action,  (4),  nor  any  stock  or  produce  upon  am'  farm  or 
lands  which  by  virtue  of  any  covenant  or  agreement  or  of 
the  custom  of  the  country,  ought  not  to  be  removed  from 

(/)  Drool  et  y.  Ilarriion,  6  L.  R.  It.  332. 
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any  farm  where  the  same  are  at  the  time  of  makiQfir  or    Act  1878. 
giving  of  such  bill  of  sale."  "  ^* 

(1.)  Goods,  furniture,  and  other  articles  capable  of  complete 
transfer  by  delivery. 

Under  the  old  Acts  the  words  "  personal  chattels  "  controlled  GFoods  and 
the  entire  section,  and  were  strictly  applicable  to  all  such  goods  ^"™i*°re,  &c 
as  might  have  been  removed  at  the  time  of  sale,  and  yet  were 
suffered  to  remain  in  the  grantor's  possession.  The  chattels 
contemplated  by  the  Act  of  1878,  are  confined  to  goods  capable 
of  present  deUvery  and  removal,  and  what  these  goods  are  will 
appear  more  clearly  when  contrasted  with  such  personal 
property  as  is  not  so  capable  of  present  delivery,  as  for  instance, 
fixtures,  unless  separately  charged,  and  see  infra,  as  to  trade 
machinery,  crops,  <kc.  Avoiding  for  the  present  the  several 
distinctive  kinds  of  chattels  defined  for  the  purposes  of  the  Act, 
the  term  personal  chattels  will  embrace  all  corporeal  chattels 
capable  of  manual  delivery,  and  of  which  ownership  and 
possession  may  be  had.  Indeed,  apart  from  the  Bills  of  Sale 
Acts,  things  movable  are  as  such  only  entitled  to  be  described 
as  chatttels  personal,  or  such  as  may  attend  a  man's  person 
wherever  he  goes  (g),  and  will  of  course  include  all  manner  of 
implements  though  used  in  a  man's  trade,  likewise  animals 
domesticated,  and  horses,  swine,  and  other  cattle,  and  such 
animals /freip  naturce  as  have  been  reclaimed  or  confined  so  as  to 
render  them  the  special  property  of  the  person  restraining  their 
natural  liberty,  as  for  instance,  deer  kept  in  a  park  (A).  But 
the  term  would  not  include  game,  the  right  to  kill  being 
merely  transient,  and  lasts  only  so  long  as  they  are  within  a 
man's  liberty,  and  is  not  absolute  until  they  are  killed  (i).  It 
will  likewise  exclude  heirlooms,  which  are  such  chattels  as  pass 
by  special  custom  of  a  particular  place,  with  the  inheritance 
with  which  they  are  connected  as  a  part  thereof  (ifc).  Under 
this  denomination,  carriages,  pictures,  utensils,  and  other 
household  implements  may  be  included,  but  although  things 
such  as  pictures  and  the  like  may  by  will  or  settlement  be 

{g)  iSt«phen*8  Comm.  8  Ed.  2.  Mod.   376,  12  Mod.  144,  Stepheii*8 

(A)  Morgan  v.  Abergavenny ^  8C.        Comm.  8  Ed.  219. 
B.  768.  (i)  See    14   Viner'i  Abridgment, 

(/)  ChOd  V.  GreenhUI,   Cro.  Car.        291. 
554,  Mar.   48  ;  Sutton  v.  Moody ,  5 

o  o 
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Act  1878.  described  as  heirlooms  they  are  not  so  strictly,  and  their  dis- 
§  4.  position  in  such  will  or  settlement  will  not  be  effectual  beyond 
a  certain  point,  for  the  articles  will  in  such  case  belong 
absolutely  to  the  first  person  who,  under  the  limitations,  would 
take  a  vested  estate  of  inheritance  in  them,  and  on  his  death 
they  would  pass  to  his  personal  representatives  (l). 

The  definition  of  personal  chattels  is  only  a  definition  for 
purposes  within  the  Act  (m). 


Fixtares  and 
iDtere»ts  in 
real  estate. 


(2.)  And  (when  separately  assigned  or  charged)  fixtures  and 
gronnng  crops,  hvi  shall  not  include  chattel  interests  in  real  estate 
norfixturesy  except,  &c. 

The  term  "  fixtures  "  is  capable  of  a  variety  of  definitions,  as 
such  term  may  have  reference  to  several  classes  of  persons,  and 
to  interests  arising  under  distinct  and  index)endent  relationships, 
as  for  instance  as  between  landlord  and  tenant,  mortgagor  and 
mortgagee,  heir-at-law  and  personal  representatives,  but  the 
general  legal  definition  of  the  word  "fixtures"  is  such 
movable  articles  or  chattels  personal  as  are  annexed  to  the 
freehold  by  something  more  than  juxta  position,  in  fact,  so 
annexed  to  the  land  as  to  become  part  of  the  freehold  itself  («). 
What  annexation  is  sufficient  to  constitute  chattels  fixtures,  has 
frequently  formed  the  subject  of  decision.  It  is  not  easy  to  lay 
down  any  general  rule.  Blackburn,  J.,  has  said  in  a  recent 
case  (o)  "  Perhaps  the  true  rule  is  that  articles  not  otherwise 
attached  to  land  than  by  their  own  weight  are  not  to  be  con- 
sidered as  part  of  the  land,  unless  the  circumstances  are  such 
as  to  show  that  they  were  intended  to  be  part  of  the  land ;  the 
onus  of  showing  that  they  were  so  intended  lying  on  those  who 
assert  that  they  have  ceased  to  be  chattels,  and  that  on  the 
contrary  an  article  which  is  affixed  to  the  land  even  slightly  is 
to  be  considered  as  part  of  the  land,  unless  the  circumstances 
are  such  as  to  show  that  it  was  intended  all  along  to  continue 
a  chattel,  the  onus  lying  on  those  who  contend  that  it  is  a 
chattel."  So  it  must  be  borne  in  mind  that  the  term  "  fixtures" 
will  sometimes  popularly  describe  not  only  such  chattels  as  will 
pass  with  a  conveyance  of  the  freehold  as  being  a  part  thereof 


(7)  Stephen's  Comm.  8  Ed.  p.  222. 
(m)  MtwL  V.  Jacobs,  L.  R.  7  H. 
L.  481. 

(n)  Mtcea  r.  Mawe,   2  Sm.  L.  C. 


162,  182,  7th  ed.  ;  ex  parte  Mwn 
re  Armytagt,  42  L.  T.  443. 

(o)  Holland  v.  Bbdgton,  41  L  J. 
C.  P.  146,  L.  R.  7  C.  P.  328. 


THE  BILLS  OF  SALE  ACTS,    1878  AND   1882. 


5G3 


Act  1878. 
I  4. 


and  attciched  thereto,  but  likewise  such  chattels  as  are 
temporarily  attached,  and  which  can  be  removed  and  are 
removable  without  injury  to  the  freehold,  and  which  would 
not  so  pass.  Under  the  BiUs  of  Sale  Act  of  1854,  the  term 
'*  fixtures "  was  held  under  certain  conditions  to  include 
fixtures  assigned  together  with  an  interest  in  the  land  to  which 
they  were  attached,  so  where  the  fixtures  were  not  excluded  by 
express  words  in  a  mortgage  of  the  fee  of  real  estate,  it  was 
held  to  pass  fixtures  of  every  description  annexed  to  the 
realty  (p).  And,  notwithstanding  such  articles  as  between 
landlord  and  tenant  would  be  considered  trade  or  tenant's 
fixtures  (q).  The  term  "  trade  fixtures "  and  "  tenant's 
fixtures "  being  terms  of  mere  convenience  applicable  to  the 
case  of  a  tenant  annexing  fixtures  on  the  property  of  another, 
they  do  not  apply  to  the  case  of  an  owner  in  fee  annexing 
them  on  his  own  property  (r),  and  when  such  fixtures  pass  they 
pass  not  as  fixtures  but  as  part  of  the  land,  and  on  that  account 
need  not  be  mentioned  in  the  instrument.  As  was  said  by 
Lord  Selbome  in  Meux  v.  Jacobs  (infra),  the  interpretation  Meux  v. 
clause  only  makes  fixtures  personal  chattels  for  the  particular  •^^<'**« 
purposes  such  as  are  described  in  the  Act  of  1854,  and  not  for 
all  purposes  and  under  all  circumstances.  Fixtures  affixed 
subsequent  to  the  mortgage  by  the  mortgagor  pass  to  the 
mortgagee  («),  even  though  they  are  only  intended  for  a 
temporary  purpose  (t).  And  the  above  rule  is  the  same 
whether  the  security  be  a  legal  one  or  only  an  equitable 
mortgage  by  deposit  (u),  and  whether  the  deposit  be  or  be  not 
accompanied  by  a  memorandum  of  deposit.  And  the  same 
rule  applies  to  assurances  of  leaseholds,  for  if  a  lessee  who  has 
erected  fixtures  which  as  against  the  lessor  he  is  entitled  to 
remove,  mortgages  his  leasehold  interest,  the  fixtures  will  pass 


(p)  HUchnuin  r.  Walton,  4  M.  & 
W.  409  ;  Mather  r.  Fraaer,  25  L.  J. 
Ch.  361. 

(q)  Climie  v.  Wood,  L.  R.  4  ^x. 
328,  38  L.  J.  Ex.  223 ;  Holland  v. 
Hodgton,  L.  R.  7  C.  P.  328,  41  L. 
J.  C.  P.  146. 

(r)  Longhottom  v.  Berry,  L.  R.  5 
Q.  B.  123,  39  L.  J.  Q.  B.  37  ;  Fithr 
V.  Dixm,  12  CI.  &  K  312. 

(«)  Cidlmck  V.  Swindell,  L.  R.  3 


Bq.  249 ;  and  WalwAey  ▼.  Milne, 
29  L.  J.  C.  P.  97,  7  C.  B.  N.  S.  115; 
aod  Meux  r,  Jacobt,  infra, 

(0  Crost  V.  Barnes,  46  L.  J.  Q.  B. 
479. 

(u)  Ex  parte  Price,  11  L  J.  Bank. 
27 ;  Ex  parte  CoweU,  17  L.  J.  Bank. 
16  ;  Ex  parte  Lloyd,  3  Dea.  &  C. 
765  ;  Longhottom  v.  Berry,  L.  R.  5 
Q.  B.  123. 
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«  A  although  not  mentioned  (a?),  and  whether  such  assurance  be 
^  •  legal  or  equitable  as  by  deposit  (y).  But  it  was  held  that  a 
mortgage  by  a  lessee  of  a  public-house  by  way  of  underlease,  did 
not  pass  fixtures  (z),  for  in  their  case  the  power  of  sale  did  not 
empower  the  mortgagee  to  sell  the  fixtures  separately  from  the 
buildings,  which  was  the  true  test,  and  such  a  power  was  neces- 
sary  both  in  the  case  of  freeholds  and  leaseholds.  So,  fixtures 
accompanying  a  conyeyance,  but  effected  by  a  separate  opera- 
tive part,  required  registration  (a).  So,  also,  it  was  held  that 
fixtures  accompanying  a  sub-lease  which  provided  for  their 
separate  disposition  required  registration  (c),  whilst  on  the  other 
hand  it  was  also  decided  that  fixtures  included  in  the  opera- 
tive part  of  an  assignment  or  conveyance  of  real  estate,  and 
for  which  no  separate  disposition  apart  from  the  said  estate 
was  provided  by  the  deed,  required  no  registration.  The  gene- 
ral effect  of  these  cases  was  that  an  assignment  of  trade  fixtures 
was  held  to  require  registration  if  they  were  assigned  separately 
from  the  land,  and  such  assignment  might  be  contained  in  a 
separate  operative  part  in  the  deed,  or  if  the  deed  contained  a 
power  to  sell  them  separately  from  the  land,  see  cases  cited 
nipra  (d).  These  distinctions  and  conflicting  decisions  have,  how- 
ever, been  removed  by  the  Act  of  1878,  the  provisions  of  which 
render  more  intelligible  the  law  as  to  fixtures  by  the  effect  of  the 
7th  Sec.  which  provides  that  "no  fixtures  or  growing  crops  shall 
be  deemed  under  this  Act  to  he  separately  assigned  or  charged 
by  reason  only  that  they  are  assigned  by  separate  words,  or  that 
power  is  given  to  sever  them  from  the  land  or  building  to  which 
they  are  aflSxed,  or  from  the  land  on  which  they  grow,  without 
otherwise  taking  possession  of  or  dealing  with  such  land  or 
building,  or  land,  if  by  the  same  instrument  any  freehold  or 
leasehold  interest  in  the  land  or  building  to  which  such  fixtures 
are  affixed,  or  in  the  land  on  which  such  crops  grow,  is  also 
conveyed  or  assigned  to  the  same  person  or  persons."     By  the 


(x)  Meux  T.  Jiuobs,  L.  R.  7  H.  L. 
4S1. 

{y)  Ex  parte  Aatbury  re  Itichardt, 
L.  R.  4  Ch.  630,  38  L.  J.  Bank.  9  ; 
Ex  parte  Gatean,  25  L.  J.  Bank.  1. 

(«)  Ex  parte  Barclay  re  JoycCf  L. 
R.  9  Ch.  576,  43  L.  J.  Bank.  137, 
distinguishing  Ej'  parte  Daglish. 

(a)  Reghie  v.  Femnck,  8  Ch.  1076, 
but  see  Boyd  v.   Shormrk,   L.  R.  5 


Bq.  72. 

(c)  Ex  parte  Daglish^  L.  R.  8  CL 
1072 ;  and  see  also  Ex  parte  Barclay, 
L.  R.  9  Ch.  576  ;  Ex  paHe  Alexander 
re  Edick,  4  Ch.  D.  503 ;  Ex  parU 
Tvxedy,  5  Ch.  D.  559. 

{d)  See  also  RobsorCs  Bank  and 
Waterfall  v.  Peniatone,  6  El.  &  BI. 
876  ;  Havctry  v.  BuUin^  L.  R.  8  Q.  B 
290. 
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same  section  it  is  also  provided  **that  the  same  rule  of  con-  Act  187S» 
Btruction  shall  be  applied  to  all  deeds  or  instruments  including  8  ^* 
fixtures  or  growing  crops  executed  before  the  commencement  of 
this  Act,  and  then  subsisting  and  in  force,  in  all  questions 
arising  under  any  bankruptcy,  liquidation,  assignment  for  the 
benefit  of  creditors,  or  execution  of  any  process  of  any  court, 
which  shall  take  place  or  be  issued  after  the  commencement  of 
this  Act."  The  Chief  Judge  has  said  this  section  is  to  be  inter- 
preted as  if  saying,  "  whereas  it  has  been  held  that  the  term 
*  fixtures '  in  the  7th  section  of  the  old  Act  includes  fixtures 
when  assigned  together  with  a  freehold  or  leasehold  interest  in 
the  land  or  building  to  which  they  are  attached,  now  it  is  here- 
by enacted  that  the  expression  personal  chattels  shall  not 
include  fixtures  (except  trade  machinery)  which  are  assigned 
together  with  the  land  to  which  they  are  attached  "  (e). 

The  section  of  the  Act  of  1878  now  under  consideration 
therefore  applies  to  all  fixtures,  whether  trade  fixtures  or  not.  Trade  fixtures, 
when  separately  assigned  or  charged,  which  must  be  registered, 
but  will  not  include  chattel  interests  in  real  estate,  nor  such 
fixtures  (with  the  exception  [of  trade  machinery  as  defined  in 
Sect.  5),  as  are  assigned  together  with  a  freehold  or  leasehold 
interest  in  the  land  or  building  to  which  they  are  attached. 
So  that  upon  a  mortgage,  whether  of  freeholds  or  leaseholds,  if 
the  fixtures  come  within  the  statutory  definition  of  trade  fix- 
tures under  Sect.  5,  although  assigned  with  the  land  or  build- 
ing, the  deed  must  be  registered  as  a  bill  of  sale,  for  with 
respect  to  trade  machinery  it  is  enacted  (/  )  that  they  shall  be 
deemed  to  be  personal  chattels,  and  that  any  mode  of  dis- 
position of  trade  machinery  by  the  owner  thereof,  which  would 
be  a  bill  of  sale  as  to  any  other  personal  chattels,  shall  be 
deemed  to  be  a  bill  of  sale  within  the  meaning  of  the  Act.  The 
same  rule  of  construction  also  will  apply  to  bills  of  sale  exe- 
cuted prior  to  the  1878  Act. 

The  provisions  of  the  Amendment  Act,  1882,  already  referred 
to  (jsf)  making  void,  except  as  against  the  grantor,  bills  of  sale 
so  far  as  they  affect  property  not  scheduled  (h)  or  not  owned 
(sic)  by  the  grantor  at  the  time  of  giving  such  bill  of  sale  (i), 

(e)  And  see  al«o  as  to  the  Applica-  (/)  Sec.  5,  and  see  note  to  that 

tion  of  this  provision  to  a  bill  of  sale  section, 
executed  before  1879,  containing  power  (ff)  Sec  on««,  p.  639. 

to  sell  goods  separately,  £x  parte  (h)  Act  of  1882,  sec.  4. 

Moore  re  Armyta^e^  \i  Ch.  P.  379,  (t)  Sec.  5. 

49  L.  J.  Bank.  60. 
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Act  1878.   makes  an  exception  in  favour  of  fixtures.     It  should  be  noted 
§  4.        that  the  word  "  plant "  is  now  for  the  first  time  employed,  and 
would  seem  to  possess  a  wider  signification  than  the  word 
"  fixtures  "  or  even  "  trade  machinery  "  (k). 

Growing  ©rope.  Growing  crops, — Under  the  Act  of  1854,  growing  crops  were 
held  not  to  be  "  personal  chattels,"  not  being  capable  of  present 
delivery  and  removal.  So,  where  A.  agreed  to  sell  to  B.  five 
acres  of  wheat  then  standing  in  V.  at  £6  per  acre,  B.  to  cut 
and  carry  the  com  any  time  he  might  require,  and  R 
agreed  to  purchase  the  five  acres  on  these  conditions,  it  was 
held  that  although  a  bill  of  sale,  yet  it  did  not  require  regis- 
tration (/).  But  they  will  be  deemed  to  be  personal  chattels 
within  the  Act  of  1878,  if  separately  assigned  or  charged,  but 
not  so  when  they  are  assigned  together  with  any  interest  in 
the  land  on  which  they  grow.  Growing  crops,  like  fixtures,  are 
not  to  be  deemed  separately  assigned  or  charged  by  reason 
only  that  they  are  assigned  by  separate  words,  or  that  per- 
mission is  given  to  sever  them  from  the  land  on  which  they 
grow  without  otherwise  taking  possession  of  or  dealing  with 
such  land,  if  by  the  same  instrument  any  freehold  or  leasehold 
interest  in  the  lands  on  which  such  crops  grow  is  also  conveyed 
or  assigned  to  the  same  person  or  persons.  And  the  same  rule 
of  construction  is  to  apply  to  all  deeds  or  instnmaents,  in- 
cluding growing  crops,  executed  before  the  commencement  of 
the  Act,  and  then  subsisting  and  in  force,  in  all  questions 
arising  under  any  bankruptcy,  liquidation,  assignment  for  the 
benefit  of  creditors,  or  execution  of  any  process  of  any  court 
which  shall  take  place  or  be  issued  after  the  commencement 
of  the  Act  (m).  If,  however,  the  crops  have  been  assigned, 
although  with  and  as  part  of  the  land,  still,  where  cut  or 
severed,  they  will  assume  the  character  of  personal  chattels ; 
and  if  they  remain  on  the  grantor's  premises  they  will  be 
deemed  to  be  personal  chattels  in  his  possession  within  the 
meaning  of  the  Act  (w).  Assignment  of  growing  crops,  under 
certain  circumstances,  has  been  held  to  include  future  growing 
crops  (n»). 

(k)  See      Johnson's      Dictionary,  (n)  Ex  parte  National  MereoMtUt 

*' Plant."  Bank  re  PhOlips,  16  Ch.   D.    104, 

(/)  Branton  v.  Orifitt,    2   C.    P.  29  W.  R.  227. 
D.  212,  46  L.  J.  C.  P.  408  ;  and  see  {nn)  ClerMnts    t.    Matikews,    47 

also  Ex  parte  Payne,  re  Cross,  11  Ch.  L.  T.  251  ;  and  see  as  to  restiaimug 

D.  589.  the  severanoe  of  crops,  BagnaU  t. 

(m)  Sec.  7.  Villar,  48  L.  J.  Ch.  695. 
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Stock  or  produce  upon  any  farm  or  lands  which  hy  virtue   Act  1878« 
of  any  covenant  or  agreement,  or  of  the  custom  of  the  country,        §  4. 
ought  not  to  be  removed  from  any  farm  where  the  same  are  at  the 
time  of  making  or  gitdng  of  such  bill  of  sale. 

This  exception  is  taken  not  in  the  order  of  the  section,  so  as  Fann  stock  or 
to  complete  this  portion  of  the  subject  and  place  it  in  juxta-  ^^^  "^* 
position  with  the  same  matters  now  being  discussed. 

"  Stock  or  produce "  are  expressions  large  enough  to 
include  not  alone  such  articles  as  hay  and  straw  covenanted  to 
be  consumed  on  the  premises,  but  all  manner  of  stock  in 
respect  of  which  the  tenant,  either  by  his  lease  or  by  the 
custom  of  the  country,  including  the  course  of  husbandry,  is 
bound  not  to  remove  from  the  farm.  It  seems  virtually  a 
clause  in  favour  of  the  interest  of  landlord  and  incoming 
tenant,  and  it  would  seem  also  equally  to  apply  to  crops 
growing  at  the  time  of  giving  the  bill  of  sale  if  such  crops 
cannot  be  removed. 

Shares  or  interests  in  the  stocks^  funds,  or  securities  of  any 
government  J  or  in  the  capital  or  property  of  incorporated  or  joint' 
stock  companies. 

To  these  has  been  added  the  following  exception  in  the  Shares  in 
Amendment  Act,  1882  :—  f><^  ^^^ 

Debentures  issued  by  any  mortgage,  loan,  or  other  incor- 
porated company,  and  secured  upon  the  capital  stock  or  goods, 
chattels,  and  effects  of  such  company. 

Choses  in  action, — ^As  distinguished  from  choses  in  posses-  Choses  in 
sion,  this  term  will  include  all  debts  due  to  the  grantor  as  *^*®'** 
well  as  the  right  to  recover  them.     Choses  in  action  are,  or 
were,  either  legal  or  equitable  according  as  the  mode  of  en. 
forcement  of  the  chose  in  action,  so  as  to  reduce  the  same  into 
possession,  was  legal  or  equitable.     The  rule  in  equity,  how- 
ever, now  prevails  in  all  the  courts  (36  &  37  Vict.  c.  66,  s.  25, 
sub-sec.  11).     The  right  or  share  of  a  partner  in  the  partner- 
ship has  been  held  to  be  a  chose  in  action  within  the  excep- 
tion (p).     Book-debts,   therefore,    when  assigned  by  way  of 
security  to  the  assignee,  fall  within  the  exception. 

(p)  Fletcher  ex  parte  re  Bainbridge,  8  Ch.  D.  218,  47  L.  J.  Bank.  70. 
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Act  1878.  Personal  chattels  shall  be  deemed  to  be  in  the  apparent 
8  ^'  possession  of  the  person  making  or  giving  a  bill  of  sale  so 
long  as  they  remain  or  are  in  or  upon  any  house,  mill,  ware- 
house, building,  works,  yard,  land,  and  other  premises 
occupied  by  him,  or  are  used  and  enjoyed  by  him  in  any 
place  whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  any  other 
person. 

Apparent  The  doctrine  of  apparent  ownership,  which  has  been  the 

ownership.  gubject  of  80  many  cases  both  under  the  1854  Act,  and  the 
1878  Act,  will  as  to  bills  of  sale  coming  under  the  Amendment 
Act  sink  into  insignificance  if  it  is  not,  as  a  &ct,  entirely  done 
away  with.  The  effect  of  sect.  1  of  the  Act  of  1854,  and 
sect.  8  of  the  Act  of  1878,  was  that  whilst  the  bill  of  sale  was 
valid  as  against  the  classes  of  persons  enumerated  during  and 
until  the  expiration  of  the  time  limited  for  the  perfection  of 
the  bill  by  registration  (in  the  1854  Act,  twenty-one  days,  the 
1878  Act,  seven  days,)  yet  if  not  registered  within  the  specified 
time  the  bill  of  sale  only  became  fraudulent  and  void  as  against, 
and  in  favour  of,  the  several  classes  of  persons  enumerated 
in  the  several  Acts,  so  far  as  it  affected  the  property  in  or  right 
to  possession  of  the  chattels  comprised  in  such  bill  of  sale 
which,  at  the  time  of  the  happening  of  the  events  enumerated 
(and  upon  which  the  title  of  such  third  persons  arose)  and  after 
the  expiration  of  such  limited  time,  were  in  the  possession  or 
apparent  possession  of  the  person  making  such  bill  of  sale  (q). 
As  will  be  seen  on  a  comparison  of  Sect.  8  of  the  1882  Act,  with 
the  repealed  8th  sec.  of  the  1878  Act,  the  words  above  epi- 
tomised have  been  omitted  from  the  Act  of  1882,  and  the  loll 
of  sale  is  now  to  be  either  good  or  bad  after  the  lapse  of  the 
time  limited  for  registration  just  as  the  conditions  of  the  8th 
and  other  sections  are  or  are  not  complied  with  as  to  attestation, 
registration,  and  so  forth.  So  that  the  title,  otherwise  imperfect 
of  the  grantee,  will  not  now  be  capable  of  being  made  perfect  by 
his  getting  possession  as  he  formerly  was  entitled  to  do.  This 
doctrine  of  apparent  ownership  is  to  be  distinguished  from  the 

iq)  Sm  DarnM  t.  Ooodman,  5  C.  P.  T.  604  ;  MinUterr.  Priet^  \¥.kY. 
D.  128  ;  Marplet  y.  HarUty^  1  K  &  686  ;  and  Kahen  ex  parity  ft  Hewer, 
B.  1  ;  HoUing$worth  y.  White,  6  L.       46  L.  T.  856. 
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doctrine  of  "  reputed  ownership,"  which  is  elsewhere  commented  Act  1878. 
upon  (r).  And  although  sect.  8  of  the  Act  of  1878  (s)  b  now  §  ^- 
entirely  repealed,  yet  as  by  the  new  Act  (sect.  15)  repealing  also 
sect.  20,  the  validity  of  anything  "  done  or  suffered  "  under  the 
Act  of  1878  is  not  to  be  affected  by  such  repeal,  and  as  it  may 
(as  it  certainly  should)  be  that  rights  having  their  foundation 
upon  the  conditions  and  terms  of  the  Act  of  1878  shoidd  not  be 
in  anywise  affected,  the  cases  applicable  to  the  doctrine  of 
apparent  ownership  are  now  cited  as  still  applicable  to  all  bills 
of  sale  registered  or  executed  (if  not  registered)  before  the 
commencement  of  the  Act  of  1882.  It  must,  however,  be 
admitted  that  for  this  purpose  had  the  saving  words  of  the 
16th  section  been,  "as  to  all  rights  acquired,"  under  the 
repealed  Act,  the  meaning  would  have  been  clearer,  and  the 
retrospective  effect  of  the  Amendment  Act  has  already  been 
limited  as  the  result  of  decisions,  as  we  have  seen.  It  is  of 
course  the  general  rule  in  the  transfer  of  chattels  that  the  PoiBeasion. 
possession  must  accompany  and  follow  the  deed  (t),  and  it  is 
when  such  possession  is  not  otherwise  changed  that  the  element 
of  fraud  upon  the  rights  of  creditors  is  recognized ;  but  the 
mere  continuance  in  possession  by  a  debtor  of  property  which 
he  has  assigned  is  not  per  »e  such  a  badge  of  fraud  as  renders 
the  bill  of  sale  fraudulent  and  void,  it  is  only  primd  facie 
evidence  of  fraud  (m).  But  apparent  ownership  is  not  entirely 
dependent  on  the  ascertainment  as  a  fact  of  a  fraudulent 
intention ;  it  rather  hinges  upon  the  non-compliance  with  the 
specific  terms  of  the  Acts  rendering  publicity  necessary,  other- 
wise there  should  be  a  dispossession  of  the  grantor  and  posses- 
sion  by  the  grantee  so  as  to  perfect  the  security. 

And  the  possession  or  apparent  possession  of  a  vendor  or 
mortgagor  of  chattels  is  in  general  a  question  of  fact  (x).  It 
has  been  held  that  the  definition  of  apparent  possession  given 
in  the  principal  Act  applies  to  cases  where  more  than  merely 
formal  possession  has  been  taken  by  or  given  to  another.  So 
that  where  by  a  bill  of  sale  all  the  furniture  and  effects  in  a 
private  dwelling-house  were  assigned,  and  soon  after  an  agent 

(r)  SeeB.  A.  1883,  and  see.  ii,  sub  (u)  Macdona  t.  Swiney,  8  Ir.  C. 

par.  iii.  L.  R.  73,  Q.  B.  a  P.  ;  Eastwood  t. 

(t)  See  also  mc.  15  of  Act  1882,  Browne,  R.  &  M.  312. 
and  note  to  sec.  8  of  1878  Act.  {z)  Gough  v.  Everard,  2  H.  &  C. 

(t)  EdieardB  ▼.  ffarben,  2  T.  R.  1,  32  L.  J.  Ex.  210. 
587. 
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Act  1878.  of  the  grantee  took  possession  of  the  effects,  and  resided  in  the 
§  4.  house  armed  with  a  copy  of  the  bill,  which  he  was  directed  to 
shew  to  any  person  claiming  the  furniture  or  interfering  with 
his  possession,  but  the  assignor  continued  to  reside  there,  and  to 
use  the  furniture ;  it  was  held  that  nothing  had  been  done  to 
change  in  the  view  of  the  outer  world  the  appearance  of  owner- 
ship, and  that  the  chattels  were  in  the  apparent  ownership  of 
the  assignor  (y). 

Possession  by  the  sheriff  under  an  execution,  will  take  the  goods 
out  of  the  debtor's  apparent  ownership  (z).  And  where  goods 
had  been  deposited  in  rooms  rented  by  the  grantor,  and  the  keys 
had  been  demanded  by  and  given  up  to  the  grantee,  and  the 
grantor  did  not  return  to  the  premises,  it  was  held  that  the 
jury  were  right  in  finding  that  the  premises  were  not  occupied 
by  the  grantor,  and  the  goods  therefore  not  in  his  apparent 
possession  (a).  A  leading  case  illustratiye  of  the  possession 
requisite  to  determine  apparent  ownership  under  the  Bills  of 
Sale  Act,  as  distinguished  from  reputed  ownership  under  the 
JKr  parU  Jay  Bankruptcy  Act,  is  Jay,  ex  parte,  re  Blenkhom  (6),  where  it  was 
re  Blenkhom.  ]^q\^  that,  in  order  to  defeat  the  title  of  the  trustee  in  bank- 
ruptcy of  the  mortgagor,  the  Bills  of  Sale  Act  requires  much 
more  should  be  done  by  the  mortgagee  than  would  be  necessary 
with  reference  to  the  doctrine  of  reputed  ownership.  In  this 
case  the  facts  were,  that  the  mortgagee  having  put  two  men  in 
possession  of  furniture  and  other  effects,  including  cattle  and 
pony,  the  men  slept  in  the  house,  the  mortgagors  continued 
to  use  the  furniture,  retaining  also  the  keys  and  using 
some  of  the  animals.  Some  few  days  after  in  the  morn- 
ing the  men  commenced  to  remove  the  goods  in  vans,  and  took 
them  away  in  the  afternoon,  together  with  the  cows  and  ponj, 
but  in  the  meantime  and  at  noon  the  same  day  the  mortgagors 
filed  their  liquidation  petition.  It  was  held  that  up  to  the  day 
of  removal  the  possession  was  only  formal,  but  that  the  mort- 
gagee had  done  enough  on  the  day  the  petition  was  filed  to 
take  the  goods  out  of  the  possession  or  apparent  possession  of 
the  mortgagors,  but  inasmuch  as  the  mortgagors  had  during  the 

(y)  JBoman,  ex  parte  re  Vinitiff,       Mutton,   ex   parte,   re  CoU^    L.  B. 
L.  a.  10  Eq.  63,  S9  L.  J.  Bank.  4,       14  Eq.  178,  41  L.  J.  Bank.  57, 


22  L.  T.  179  ;  and  see  Emanuel  t.  not  followed. 

Bridger,   L.    R.    0  Q.    B.    286,  43  (a)  Jiobineon  t.  Briggs,   L.  R.   6 

L.  J.  Q.  B.  96.  Ex.  1,  40  L.  J.  Bx.  17,  23  L.  T.  395. 

(i)  Saffery,exparU,  Brenner,  in  re,  (6)  L.  B.  9  Ch.  697,  43  L.  J.  Bank. 

16  Ch.  D.  668,  44  L.  T.  324,  in  which  122,  81  L.  T.  260. 
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formal  possession,  viz.,  the  day  after  the  mortgagees  took  pos-    Act  1878, 


session,  committed  an  act  of  bankruptcy  by  executing  a  second 
mortgage  of  the  furniture  and  effects,  forming  substantially 
their  whole  property,  to  secure  an  antecedent  debt,  the  trustee 
was  held  entitled  to  the  goods  (c).  It  is  not  alone  sufficient, 
upon  an  intended  sale,  for  notices  of  such  sale  to  be  issued  by 
the  grantee,  to  take  the  goods  out  of  the  grantor's  apparent 
ownership,  unless  at  least  it  is  stated  expressly  in  such  notices 
that  the  goods  are  to  be  sold  under  a  bill  of  sale  (J).  And  as 
to  whether  notice  to  a  clerk,  in  reference  to  goods  lying  on  a 
public  wharf,  to  determine  the  possession  of  the  grantor  would 
be  sufficient  (e).  As  we  have  seen  (/ )  possession  taken  before 
the  time  limited  in  the  deed  has  expired,  is  enough  if  not 
objected  to  by  the  mortgagor,  but  when  the  money  is  to  be 
paid  on  demand,  a  reasonable  time  must  elapse  (g).  Mere 
bailment  of  the  goods  by  the  grantor  to  some  other  person  who 
refuses  to  deliver  them  up  when  demanded  will  not  take  them 
out  of  the  apparent  possession  of  the  grantor  within  the  meaning 
of  the  Act  (A).  And  where  the  grantor  was  in  custody  on  a  criminal 
charge  and  the  goods  comprised  in  the  bill  of  sale  were  in  the  hands 
of  the  police,  they  were  held  to  be  in  the  apparent  possession  of 
the  grantor  (t).  Where  by  unregistered  bill  of  sale  of  inmiture 
in  a  house,  the  furniture  together  with  the  house  was  afterwards 
let  to  a  tenant,  and  was  in  his  possession  at  the  time  of  the 
grantor's  bankruptcy,  the  furniture  was  held  not  to  be  in  the 
apparent  possession  of  the  grantor. 

Where  goods  such  as  a  steam  engine  and  machinery  were 
placed  in  the  hands  of  an  auctioneer  for  sale  by  the  grantor, 
and  the  former  had  advanced  money  and  claimed  a  lien  upon 
them,  they  were  held  not  to  have  been  in  the  apparent  pos« 


§4. 


(c)  See  also  8m\lK  t.  VaJCL^  18 
L.  T.  182;  Daioiti  t.  Jmtt^  10 
W.  R.  779  ;  FurUr  t.  Finlayson, 
24  W.  K.  370,  34  L  T.  323  ;  and 
Seal  ▼.  Claridge,  7  Q.  B.  D.  616,  50 
L.  J.  Q,  B.  316,  44  L.  T.  501. 

(d)  Ex  parte  LevfiSf  re  Henderson, 
L.  R.  6  Ch.  626,  24  L.  T.  785; 
Emanuel  v.  Bridger,  L.  R.  9  Q.  B. 
286,  43  L.  J.  Q.  B.  96,  30  L.  T. 
195. 

(e)  Gottgh  y,  Everard,  see  suvra. 


if )  AnU,  p.  568. 

{g)  Massey  v.  Sladen,  L.  R.  4  Ex. 
18  ;  and  WUliamt  v.  Stern^  supra, 
and  National  Guardian  Assurance 
Co.  re  Francis,  10  Ch.  D.  408, 
27  W.  R.  498. 

(A)  Ancona  ▼.  Rogers,  1  Ex.  D. 
285. 

(i)  Ex  parte  Newsham,  re  Wood, 
40  L.  T.  104;  Morrison^  ex  parte, 
Westray,  in  re,  42  L.  T.  158,  28  W. 
R.  524. 
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Act  1878.  session  of  the  grantor  (k).  Notice  by  holder  of  an  unregistered 
§  4.  bill  of  sale  to  an  execution  creditor,  but  before  the  debt  was 
incurred,  of  such  bill  of  sale,  will  not  raise  an  equity  in  favour 
of  such  bill  of  sale  holder  so  as  to  give  him  priority  (/).  And 
it  would  seem  (according  to  an  unreported  case  before  Bacon, 
C.  J.,)  that,  having  regard  to  the  positive  language  of  the  Act 
for  the  avoidance  of  unregistered  bills  of  sale,  a  removal  by 
the  debtor  of  the  goods  comprised  in  an  unregistered  bill  of 
sale  given  by  way  of  security,  in  order  to  prevent  possession  of 
them  being  taken  by  the  mortgagee,  would,  if  the  debtor  should 
become  bankrupt,  afford  no  ground  of  relief  to  the  holder  of 
such  bill  as  against  the  trustee  in  bankruptcy  of  the  debtor  (nt). 
It  has  been  held  that  actual  possession  taken  by  the  grantee 
of  an  unregistered  bill  of  sale,  even  though  taken  wrongfully, 
will  exclude  the  operation  of  the  Act.  And  if  the  grantee 
attempts  to  take  possession  before  he  is  entitled  to  do  so  by  the 
terms  of  the  deed,  he  is  a  mere  trespasser,  and  his  possession 
will  not  be  extended  beyond  the  articles  of  which  he  has 
obtained  the  actual  physical  possession  (n).  If  the  grantee  has, 
before  the  bankruptcy  of  the  grantor,  acquired  possession  of  the 
goods  so  as  to  exclude  the  apparent  possession  of  the  grantor, 
it  is  immaterial  if  such  possession  has  been  obtained  by  means 
of  a  transaction  which  would  otherwise  amoxmt  to  a  fraudulent 
preference  (o).  And  where  a  bill  of  sale  was  made  by  partners 
and  not  registered,  and  the  partnership  was  afterwards  dissolved 
and  the  continuing  partner  became  bankrupt,  having  possession 
of  personal  chattels  comprised  in  the  bill  of  sale,  the  outgoing 
partner's  share  of  which  was  on  the  dissolution  assigned  to  him 
by  the  latter  subject  to  the  bill  of  sale,  it  was  held  that  the 
trustee  under  the  bankruptcy  of  the  continuing  partner  was 
entitled  as  against  the  bill  of  sale  holder  to  one  moiety  only  of 
such  chattels  {p).  And  as  the  result  of  the  doctrine  of  relation 
back,  it  has  been  held  that  if  the  grantor  has  conmiitted  a  prior 

ijk)  Lincoln   Wagon    and  Engine  6  Ch.  D.   809,  46  L.  J.  Bank.  93, 

Co.  ▼.  Mumford,  41  L.  T.  655.  87  L,  T.  768. 

(I)  Edioardi  t.  Edwourda,  L.  R.  2  (o)  Symmoni^  ex  parte^  re  Jordam, 

Gh.  D.  291,  45  L.  J.  Ch.  391.  14  Ch.   I).    693,   revening    Bacoa, 

(m)  Kobson's    Bank.    4ih  ed.   p.  C.  J. 
552  ;    and   Cochrane,    ex  parte,  re  {p)  Broion,    ex   parte,  rt    Heed^ 

Harrison,  heard  5tb  May  1879,  C.  J.  9  Ch.  B.   889,  48  L.   J.   Bank.  10, 

B.  Ex.  D.  39  L.  T.  338. 

(n)  Fletcher,  ex  parte,  re  Henley, 
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act  of  bankruptcy,  though  such  act  is  unknown  to  the  grantee  Act  1878, 
at  the  time  when  he  takes  possession,  the  grantee  is  bound  by  8  ^' 
it  and  loses  his  right  to  possession  (q),  but  there  was  a  distinction 
between  the  Acts  of  1854  and  1878  in  this  respect,  for  whilst 
by  the  former  Act  the  bill  of  sale  was  avoided  in  favour  of  the 
trustee  if  the  possession  of  the  grantor-  remained  imchanged 
"  on  or  after  the  time  of  such  bankruptcy ; "  the  words  of  the 
repealed  section  8  of  the  latter  Act  are,  "  which  at  or  after 
the  time  of  filing  the  petition  for  bankruptcy  or  liquidation," 
which  would  seem  to  exclude  the  doctrine  of  relation  back  in  the 
latter  case  as  it  afiected  the  grantor's  right  to  deal  with  the 
goods  (r). 


li 


Prescribed  "  means,  prescribed  by  rules  made  under 
the  provisions  of  this  Act. 

(For  rules  made  under  the  principaf  Act,  and  K.  S.  C.  1883, 
see  Appendix.) 

From  and  after  the  commencement  of  this  Act,  trade   Act  1878. 
machinery  shall  for  the  purposes  of  this  Act  be  deemed       S  p- 
to  be  personal  chattels,'  and  any  mode  of  disposition  of  Act  to  trade 
trade  machinery  by  the  owner  thereof,  which  would  be  a  ™*c^i°«^T- 
bill  of  sale  as  to  any  other  personal  chattels,  shall  be 
deemed  to  be  a  bill  of  sale  within  the  meaning  of  this 
Act. 

For  the  purposes  of  this  Act, 

"  Trade  machinery,"  means  the  machinery  used  in  or  Definition  of 

..      ,,.  -.  ,,  trade  machi- 

attached  to  any  factory  or  workshop.  nery. 

Ist.  Exclusive  of  the  fixed  motive  power,  such  as  the 
water-wheels  and  steam  engines,  and  the  steam  boilers, 
donkey  engines,  and  other  fixed  appurtenances  of  the  said 
motive  power,  and 

2nd.  Exclusive  of  the  fixed  power  machinery  sucL  as 
the  shafts,  wheels,  drums,  and  their  fixed  appurtenances, 

{(f)  Turner^  re ;  Attwatfi'f  ex  parte,  r.    HampMon,    5    Q.    B.    D.     177, 

5  Cb.  D.  27,   46  L.  J.  Bank.  41,  35  49   L.   J.    Q.    B.    480;    Taylar   v. 

li.  T.  682.  McKeand,  5  C.   P.  D.   358  ;  Payne 

(r)    National     Mercantile    Bank  v.  Fern,  6  Q.  B.  D.  620. 
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Act  1878.  which  transmit  the  action  of  the  motive  powers  to  the 
^  other  machinery,  fixed  and  loose  ;  and 

3rd.  Exclusive  of  the  pipes  for  steam,  gas,  and  water 
in  the  factory  or  workshop.  The  machinery  or  effects 
excluded  by  this  section  from  the  definition  of  trade 
machinery,  shall  not  be  deemed  to  be  personal  chattels 
within  the  meaning  of  this  Act 

Factory  or  workshop  means  any  premises  on  which  any 
manual  labour  is  exercised  by  way  of  trade,  or  for  the 
purposes  of  gain,  in  or  incidental  to,  the  following  purposes, 
or  any  of  them,  that  is  to  say : 

(a)  In  or  incidental  to  the  making  any  article  or  part 
of  an  article,  or 

(6)  In  or  incidental  to  the  altering,  repairing,  orna- 
menting, finishing,  of  any  article,  or 

(c)  In  or  incidental  to  the  adapting  for  sale  any 
article. 

As  we  have  seen  («),  "  trade  machinery  "  as  above  defined  is 
excluded  from  the  exception  in  respect  of  fixtures  when 
assigned  together  with  a  freehold  or  leasehold  interest  in 
land.  The  effect,  therefore,  is,  that  any  sort  of  assignment, 
and  whether  with  the  land  or  not,  of  all  such  "  trade  machinery," 
as  is  here  defined  as  personal  chattels,  will  require  registration 
as  a  bill  of  sale  ;  but  all  such  articles  as  are  under  this  section 
excluded  from  the  definition  of  "  trade  machinery,"  so  far  as  the 
description  of  them  can  be  followed,  will  not  fall  within  the 
definition  of  personal  chattels,  yet  still,  all  such  excepted  fix- 
tures attached  to  the  freehold,  if  separately  assigned,  will  still 
require  registration.  As  to  what  amounts  to  such  a  separate 
assignment  of  fixtures,  see  Sect.  7  of  1878  Act,  but  "trade 
machinery  "  is  not  within  that  section  of  the  Act,  nor  if  affixed 
to  the  freehold  is  it  within  the  order  and  disposition  clause  of 
the  Bankruptcy  Act,  1869  (<). 

(«)  See  notes  to  sec.  4,  and  cases      Ch.  364  ;  TTi/jon,  fx.  parte  rt  Bui- 
cited  ante.  terworth,  4  D.  &  C.  1 43. 

(0  Whitmore  v.  Empton,  26  L.  J. 
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Nothing  contained  in  the  foregoing  sections  of  this  Act   Act  1882. 
(n)  shall  render  a  bill  of  sale  void  in  respect  of  any  of  the        8  "* 
following  things  (that  is  to  say) —  Kxceptiona  as 

.  ,  to  certiiin 

(1.)  Any  growing  crops  separately  assigned  or  charged  things. 
where  such  crops  were  actually  growing  at  the 
time  when  the  bill  of  sale  was  executed  (uu). 

(2.)  Any  fixtures  separately  assigned  or  charged  and 
any  plant  or  trade  machinery  where  such  fixtures, 
plant  or  trade  machinery  are  used  in,  attached  to, 
or  brought  on  any  land,  farm,  factory,  workshop, 
shop,  house,  warehouse  or  other  place  in  substi- 
tution for  any  of  the  like  fixtures,  plant  or  trade 
machinery  specifically  described  in  the  schedule 
to  such  bill  of  sale. 

It  is  to  be  noted  here  that  the  word  "  plant "  is  used  and 
may  have  a  wider  signification  than  "  trade  machinery "  as 
defined  in  the  principal  Act.  What  will  amount  to  a  substitu- 
tion of  such  fixtures  as  are  described  in  the  schedule  will,  as  a 
question  of  fact,  also  have  to  be  determined  in  each  particular 
case. 

It  is  clear,  however,  that  pure  "  additions  "  to,  and  general 
improvements  of,  such  fixtures,  machinery,  and  plant,  and  not 
of  a  strictly  substitutionary  character,  will  henceforth  fall 
within  the  rule  applicable  to  after-acquired  property,  and  be 
void  (except  as  against  the  grantor  himself). 

Every  attornment,  instrument  or  agreement,  not  being   Act  1878. 
a  mining  lease,  whereby  a  power  of  distress  is  given  or       §  6. 
agreed  to  be  given  by  any  person  to  any  other  person  by  ^^^  wiT^' 
way  of  security  for  any  present,  future,  or  contingent  debt  powers  of 

dibtress  to  he 

or  advance,  and  whereby  any  rent  is  reserved  or  made  eubject  to  tbia 

payable  as  a  mode  of  providing  for  the  payment  of  interest 

on  such  debt  or  advance,  or  otherwise  for  the  purpose  of 

such  security  only,  shall  be  deemed  to  be  a  bill  of  sale 

within  the  meaning  of  this  Act  of  any  personal  chattels 

which  may  be  seized  or  taken  under  such  power  of  distress. 

(u)    Sees.    4    &    5,   limiting    tbe  (uu)  See   Clements   v.  MaUhcw^y 

security  to  chattels  in   existence  at      47  L.  T.  251. 
the  time. 
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Act  1878.    Provided  that  nothing  in  this  section  shall  extend  to  any 

^  mortgage  of  any  estate  or  interest  in  any  land,  tenement, 

or  hereditament  which  the  mortgagee  heing  in  possession 

shall  have  demised  to  the  mortgagor  as  his  tenant  at  a 

fair  and  reasonable  rent. 

Attornments.  By  this  section  the  security  of  a  mortgagee  not  in  possession 
but  who  has  a  right  of  distress,  is  brought  within  the  definition 
of  a  bill  of  sale. 

It  is  not  probable  that  the  restriction  upon  the  acquisition 
of  after-acquired  property  in  the  new  Act  will  affect  the  mort- 
gagee's rights,  for  he  is  entitled,  if  at  all,  to  distrain  upon  the 
goods  not  only  in  the  mortgagor's  actual  possession  at  the  time 
of  the  mortgage,  but  upon  those  subsequently  acquired,  and 
also  upon  the  goods  of  strangers  who  have  attorned.  This 
right  does  not  arise  out  of  an  assignment,  as  such,  of  any 
specific  chattels  to  him,  but  rather  out  of  and  incidental  to  the 
relationship  of  landlord  and  tenant ;  neither  will  it  be,  it  is 
submitted,  incumbent  on  the  mortgagee  to  have  a  deed  in 
accordance  with  the  form  given  in  the  Act  (x),  nor  to  schedule 
the  goods  in  existence  at  the  date  of  the  mortgage  (y).  On 
the  other  hand,  it  would  seem,  at  all  events,  the  mortgage 
would  come  within  the  7th  Section  of  the  Act,  1882,  sub-sec.  1, 
entitling  the  grantee  to  take  possession  upon  default  in  pay- 
ment of  the  sum  of  money  thereby  secured,  or  at  least,  for  the 
non-performance  of  any  covenant  or  agreement  necessary  for 
maintaining  the  security. 

Attornments  by  mortgagors  have  long  been  known  and  used 
as  a  means  of  securing  to  the  mortgagee  his  interest,  so  long 
as  the  mortgagor  remained  in  possession  and  enjoyed  the  fruits 
of  the  property  mortgaged. 

As  to  a  mortgagor  in  possession,  and  who  has  not  attorned 
tenant,  it  is  said  that  he  is  not,  as  he  has  sometimes  been 
called,  a  tenant  at  will,  for  he  could  be  ejected  without  notice 
or  demand  of  possession  («).  Nor  was  he  the  mortgagee's 
bailiff  or  receiver,  because  not  obliged  to  account  to  him  for 
the  rents '(a).     He  has  been  said  to  be  a  tenant  by,  as  dis- 

(ar)  See  sec.  9  of  Act,  1882.  per  Lord  Tenterden,  8  B.  &  C.  7fi7. 

(y)  As  required  by  soc.  i  of  Act,  See  Anderson  v.  Midland  Raihnfy 

1882.    And  nee  Kmrslcyy.  PhiUipH,  Co.  3  K.  &  E.  614  ;  30  L.  J.   (^\   K 

11  Q.  B.  D.  621.  94. 

(2)  Sec  per  Biiller,  J.,  1  T.  R.  383,  {a)  1  T.  R.  383. 
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tinguished  from  a  tenant  at,  sufferance,  and  this  agrees  with    Act  1878# 
his  position  as  one  who  comes  in  by  right  and  holds  over  with-        §  6. 
out  right  (h)  ;  and  he  is  liable  at  the  option  of  the  mortgagee 
to  be  treated  as  a  trespasser  or  a  tenant. 

Sometimes,  however,  a  mere  power  is  given  to  the  mort-  Mortgagee's 
gagee  to  enter  and  receive  the  profits  of  the  land,  which  is  no  "*^^*  ^  enUr. 
more  than  the  mortgagee  may  do  imder  the  conveyance,  but 
the  mortgage  also  often  contains  a  power  of  distress,  and  by 
the  provisions  under  which,  either  directly  or  constructively, 
the  relation  of  landlord  and  tenant  is  created  between  the 
mortgagor  and  mortgagee.  A  simple  instance  of  a  constructive 
tenancy  arises  where  there  is  a  provision  that  the  mortgage 
shall  not  be  called  in  till  the  expiration  of  a  given  term,  and 
that  until  default  in  payment,  it  shall  be  lawful  for  the  mort- 
gagor and  his  heirs  peaceably  to  enjoy  and  receive  the  rents  (c), 
and  this  amounts  to  a  redemise  by  the  mortgagee  to  the  mort- 
gagor during  the  term  fixed.  The  result  is  not  the  same  where 
the  covenant  is  that  the  mortgagee  may  enter  after  default, 
which  is  held  not  to  imply  that  the  mortgagor  may  remain  in  pos- 
session until  default,  but  only  to  leave  the  mortgagee  up  to  that 
period  to  rest  upon  his  title  under  the  conveyance,  and  afterwards 
to  give  him  also  the  benefit  of  the  covenant  (ct).  The  result  is 
that  unless  some  time  certain  is  fixed,  during  which  the  mort. 
gagor  is  to  hold,  although  there  may  be  words  used  implying 
some  right  of  possession  in  the  mortgagor,  there  wiU  be  no 
redemise  to  the  mortgagor  (e).  Under  a  tenancy  created  by  Right  of  dia- 
attomment  or  agreement  there  may  be  a  right  of  distress,  by  *>■««*• 
force  of  the  intention  of  the  parties,  or  by  estoppel,  though  it 
appear  on  the  face  of  the  deed  that  the  person  to  whom  the 
mortgagor  attorned,  being  a  mere  receiver,  or  not  in  possession 
of  the  legal  estate,  has  no  reversion  to  \vhich  the  power  of 
distress  could  be  incident,  and  though  the  holder  of  the  legal 
estate  be  no  party  to  the  deed  (/).  A  tenancy  is  not  created 
by  the  mere  grant  of  a  power  to  the  mortgagee  to  distrain  for 

{b)  FUher   on  Mortgages,  Sni  ed.  Q,  K  147  ;  Doe  d.  Lyster  y.  OMmn, 

vol.  i.  p.  443,  and  cases  there  cited.  2  Q.  B.  143  ;  Gale  v.  Burrell,  7  Q. 

(c)   Wilkinton  v.  Hall,  3  Bing.  N.  B.  850  ;  Clowes  ▼.  Hughety  L.  R.  5 

C.  508,  4  So.  301  ;  Fisber  on  Mort-  Bx.  160. 
gages,  8rd  ed.  vol.  i.  p.  444.  (/)  Jolly  ▼.  Arbuthnotf  28  L.  J. 

{d)  Ibid.y   and    the    cases    there  Ch.  547  ;  Morton  ▼.  Woods,  L.  R.  4 

cited.  Q.  B.  293,  38  L.  J.  Q.  B.  81. 

(e)  See  Doe  d.  Parsley  v.  Dny^   2 
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Act  1878.    interest  in  arrcar,  even  though  he  be  empowered  to  distrain  as 
§  6.        for  rent  reserved  by  lease,  the  word  "  rent  "  in  such  a  case  not 
requiring  the  existence  of  a  tenancy,  but  being  used  for  the 
purpose  of  directing  the  mode  of  dealing  with  the  distress  {</), 
Neither  will  the    reservation   of    a   yearly  rent    necessarily 
create  a  tenancy  from  year  to  year.     And  an  agreement  by  the 
mortgagor  to  become  tenant  during  the  will  and  pleasure  of 
the  mortgagee  at  a  rent  payable  on  certain  days  in  every 
year  will  create  a  tenancy  at  will,  with  rent  payable  at  the 
Unreasonable    rate  of  so  much  a  year  (A).     Even  apart  from  the  Bills  of  Sale 
""*•  Act,  it  was  held  that  a  reservation  of  an  unreasonable  rent,  in 

an  unregistered  bill  of  sale  of  chattels,  and  enabling  the 
holder  to  distrain  for  the  full  amount  of  his  debt  in  the 
event  of  bankruptcy,  was  void  as  a  fraudulent  contrivance 
to  evade  the  provisions  of  the  bankruptcy  laws  (t).  Questions 
What  rent  have  arisen  as  to  what  is  rent  reasonably  distrainable  under 
may  be  dw-  mortgage  deeds  ;  and  the  test  would  seem  to  be  that  there 
must  be  a  real  relation  of  landlord  and  tenant  between  the 
mortgagee  and  the  mortgagor.  Yet  if  the  rent,  notwithstand- 
ing such  relationship,  is  so  excessive  that  the  Court  is  com- 
pelled to  the  conclusion  that  it  was  not  intended  to  create  a  real 
rent  or  a  real  tenancy,  but  that  the  clause  was  a  mere  device 
to  enable  the  mortgagee,  in  the  event  of  the  mortgagor's  bank- 
ruptcy, to  obtain  an  additional  security  upon  chattels  which 
would  otherwise  have  formed  part  of  his  estate,  the  clause  will, 
though  distress  be  levied  prior  to  the  bankruptcy,  be  invalid, 
Stockton  Iron  as  being  a  fraud  on  the  bankrup^y  law  {k).  In  the  Stockton 
Company's  iroa  Company's  case,  which  was  not  decided  under  the  1878 
Act,  the  following  principles  were  laid  down  :  (1)  That  £10,000, 
two  years'  rent,  was  not  of  itself  so  unreasonable  as  to  be 
fraudulent,  there  being  the  relationship  of  landlord  and  tenant 
by  attornment ;  (2)  That  the  doctrine  of  reputed  ownership  had 
no  application  to  a  distress,  for  the  landlord  is  not  thereby  made 
the  owner  of  the  goods  distrained ;  (3)  An  attornment  clause 
makes  a  mortgagee  liable  as  mortgagee  in  possession,  for  wilful 

(y)  Doe  d.  Wilkinton  ▼.  Gaodier,  Kz.  62. 

10  Q.  B.  957,  {%)   Wmiamuy  ex  parte  re  Tkomp-' 

(h)  Doe  d.  Barttow  ▼.  Cox,  11  Q.  Mm,  7  Ch.  D.  138,  47  L.  J.  Bank.  26. 

B.  122  ;   Morton  ▼.   Woode^  supra,  {k)  Re  Stockton  Iron  Furnace  (V, 

an •  I  see  as  to  the  necestiity  for  giving  10  Ch.  D.  885,  48  L.  J.  Ch.  417: 

n  .tice  to  the  mortgagor  npon  default,  and   Jacktan,    ex  parte   re    Bowet, 

treating   him  as  tenant,    Cloves  t.  14  Ch.  D.  725,  43  L.  T.  272. 
IJvghes,   L.  &.  5  Ex.  160,   39  L.  J. 
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default  in  respect  of  the  rent,  and  liable  to  be  called  to  accoimt  by  Act  1878. 
a  second  mortgagee,  vide  James,  L.  J.  and  Bramwell,  L.  J.  But  in  §  6. 
a  more  recent  case  (l)  Lord  Selbome  said,  "  As  between  himself 
and  a  subsequent  mortgagee  the  mortgagee  would  be  treated 
as  in  possession  of  the  property,  jou  could  not  say  he  was  in 
that  possession  as  regards  the  mortgagor."  And  according  to 
Bacon,  V.-C,  it  would  seem  that,  "  until  in  possession,  the 
mortgagee  is  not  liable  to  account  to  a  second  mortgagee  as 
purchaser  of  the  Equity  of  Redemption  "  (m). 

The  chief  test,  according  to  £x  parte  Jackson  re  Bowes,  of  Ex  paru 
what  is  a  real  rent,  is  the  proportion  the  rent  bears  to  the  '^'^'^'^  ^^ 
lettable  value  of  the  property.  The  mortgagor  had  attorned 
as  tenant  from  year  to  year  to  the  mortgagee  at  a  rent  payable 
quarterly,  with  power  to  enter  without  notice  and  determine 
the  tenancy,  and  the  mortgagee  entered  and  distrained  for 
two  quarters'  rent,  it  was  held  that  the  yearly  tenancy  created 
was  not  reduced  to  a  tenancy  at  will  by  a  proviso  for  the 
determination  of  the  tenancy  without  notice  and  entry  by  the 
mortgagee  (n).  And  a  mortgagee  is  entitled  to  distrain, 
although  part  of  the  interest  may  have  been  paid  (the 
rent  having  been  exactly  the  amount  of  interest)  to  apply  the 
amount  in  reduction  of  the  principal  debt  (o).  Where  there  is 
a  second  mortgage  an  attornment  clause  is  valid,  although 
there  is  a  similar  clause  in  the  first  mortgage.  Nor  will  the 
clause  affect  the  mortgagee's  right  to  trade  fixtures,  notwith- 
standing he  is  landlord  also,  but  the  goodwill  of  a  business  will 
pass  to  the  trustee  (p).  And  where  'the  attornment  was  in 
respect  of  a  mortgage  to  a  building  society,  and  the  rent  a 
fluctuating  one,  yet,  nevertheless,  a  distress  for  principal  and 
interest  was  held  good  {q). 

It  will  be  observed  the  proviso  at  the  end  of  the  section 
makes  an  exception  as  to  tenancies  created  by  mortgagees 
absolutely  in  possession  (as  distinguished  from  the  mortgagor's 
possession)  demising  to  the  mortgagor  at  a  reasonable  rent.  In 
such  a  case  it  is  submitted  he  is  neither  more  nor  less  than  an 
ordinary  landlord,  whose  rights  are  beyond  the  scope  of  the 

(l)  Ex  parte  Harrison  re  Betts,  (o)  Harrison,  ex  parte  re  Belts, 

18  Ch.  D.  127.  18  Ch.  D.  127,  60  L.  J.  Ch.  832. 

(m)  Stanley  v.  Grundy,  22  Ch.  D.  (j>)  Bx  parte  Punnett  re  Kitchen, 

478.  16  Oh.  D.  226  ;  following  Morton  v. 

(n)  Queen's  Ben^  Building  So-  Woods,  supra, 

eiety,   ex  parte  re  ThrelfeiU,  11  Ch.  {q)  Ex  parts   Voisey  re  Knight, 

D.  274.  21  Ch.  D.  C.  A.  442. 

p  p  2 
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Act  1878.    Act,  and  is  not  in  the  position  of  a  creditor  enforcing  a  security. 

§  6.        The  provisions  of  Sect.  13  of  the  Amendment  Act,  as  to  non* 

"*  removal  of  the  goods  for  five  days  after  seizure,  will,  it  is 

apprehended,  now  apply  as  well  to  all  such  mortgages  as  have 

attornment  clauses  entitling  the  mortgagee  to  distrain,  and 

which  are  registered,  when  they  are  enforced. 

Act  1878.       ^^  fixtures  or  growing  crops  shall  be  deemed,  under 

§  7.       this  Act,  to  be  separately  assigned  or  charged  b}'  reason 

Fixtures  or       ^j^jy  ^y^^^^  ^jjgy  j^^^  assigned  by  separate  words,  or  that 

growing  crops  '        .        .  * 

not  to  be  power  is  given  to  sever  them  from  the  land  or  building  to 
rateij  assigned  which  they  are  affixed,  or  from  the  land  on  which  they 
passcs^b*  the^  S^ow,  without  otherwise  taking  possession  of  or  dealing 

same  instru-  with  such  land  or  building,  or  Icmd,  if  b}'  the  same  instru- 
ment. 

ment  any  freehold  or  leasehold  interest  in  the  land  or 

building  to  which  such  fixtures  are  affixed,  or  in  the  land 

on  which  such  crops  grow,  is  also  conve3'ed  or  assigned  to 

the  same  persons  or  person. 

The  same  rule  of  construction  shall  be  applied  to  all 

deeds  or  instruments,  including  fixtures  or  growing  crops, 

executed  before  the  commencement  of  this  Act  and  then 

subsisting  and  in  force,  in  all  questions  arising  under  any 

bankruptcy,  liquidation,  assignment  for   tlie   beuefit  of 

creditors,  or  execution  of  any  process  of  any  Court,  which 

shall  take  place  or  be  issued  after  the  commencement  of 

this  Act. 

This  section  is  rendered  necessary  by  the  language  of  Sect.  4 
of  the  principal  Act,  which  makes  growing  crops  and  fixtures 
personal  estate,  when  separately  assigned,  and  as  a  definition  of 
what  does  amount  to  such  a  separate  assignment^  settling  the  law 
contained  in  numerous  cases  as  to  such  assignments.  Although 
growing  crops  are  not  personal  chattels  within  the  Act  unless 
separately  assigned,  still  it  seems  when  cut  and  severed  from 
the  land  they  will  assume  the  character  of  personal  chattels, 
and  if  they  remain  on  the  grantor's  premises  they  will  be 
deemed  personal  chattels  in  his  possession  within  the  Act  (r). 

(r)  Ex  parte  National  ^fercantiU       60   L.    J.  Ch.    £31  ;    distinguishiBg 
Bank  re   PhiVipi,   16  Cu    D.    104,       Branton  v.  Griffith,  impra. 
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As  to  the  rule  of  construction,  it  is  to  be  the  same  in  the  case    Aot  1878, 
of  deeds  executed  prior  to  the  Act  of  1878,   if  subsisting,        §  7- 
although    enforced    after  such  Act,  as  the  rule  under  this 
section  («). 

Personal  chattels  assigned  under  a  bill  of  sale  shall  not    Act  1882. 
be  liable  to  be  seized,  or  taken  possession  of  by  the  grantee       §  7. 
for  any  other  than  the  following  causes  : —  ^IH  °^  **^® 

•^  ^  ,  with  power  to 

(1.)  If  the  grantor  shall  make  default  in  payment  of  the  seize  except  in 

«  . ,         V  J      X  J.I,     certain  events 

sum  or  sums  of  money  thereby  secured  at  the  ^  ^^  rold. 
time  therein  provided  for  payment,  or  in  the 
performance  of  any  covenant  or  agreement  con- 
tained in  the  bill  of  sale  and  necessar}'  for  main* 
taining  the  security. 

(2.)  If  the  grantor  shall  become  a  bankrupt,  or  suffer 
the  said  goods  or  any  of  them  to  be  distrained 
for  rent,  rates,  or  taxes ; 

(8.)  If  the  grantor  shall  fraudulently  either  remove  or 
suffer  the  said  goods,  or  any  of  them,  to  be 
removed  from  the  premises  ; 

(4.)  If  the  grantor  shall  not,  without  reasonable  excuse, 
upon  demand  in  writing  by  the  grantee,  produce 
to  him  his  last  receipts  for  rent,  rates,  and 
taxes ; 

(5.)  If  execution  shall  have  been  levied  against  the 
goods  of  the  grantor  under  any  judgment  at 
law : 

Provided  that  the  grantor  may  within  five  days  from  the 
seizure  or  taking  possession  of  any  chattels  on  account  of 
any  of  the  above-mentioned  causes,  apply  to  the  High 
Court,  or  to  a  Judge  thereof  in  Chambers,  and  such  Court 
or  Judge,  if  satisfied  that  by  payment  of  money  or  other- 
wise the  said  cause  of  seizure  no  longer  exists,  may  restrain 

(«)  Ex  parte  Moore  %x  Armytoffet      tee  also  sect.  6  of  the  Act  1882« 
14  Ch.  1).  879,  40  L.  J.  fiank.  60  ; 
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Act  1882.  the  grantee  from  removing  or  selling  the  said  chattels,  or 
8   * '       may  make  such  other  order  as  may  seem  just. 

Seized, — The  words  "shall  not  be  liable  to  be  seized  or 
taken  possession  of/'  scarcely  amount  to  a  declaration  that  bills 
of  sale  containing  any  other  conditions  rendering  the  goods 
liable  to  be  seized  are  to  be  void,  but  it  seems  such*  bills  will 
become  useless  as  securities.  Neither  does  this  section  render 
the  goods  liable  to  be  seized,  for  the  words  are  in  the  negative, 
hence  the  necessity  for  power  to  be  reserved  in  the  deed  for 
the  mortgagee  to  seize  upon  non-performance  of  the  conditions 
whether  statutory  or  agreed.  It  has  been  held  that  where  goods 
are  seized  under  a  bill  of  sale  after  the  commencement  of  this 
Act,  this  section  applies  notwithstanding  the  bill  of  sale  was 
executed  and  registered  under  the  Act  of  1878  (t)y  and  so  as  to 
entitle  the  grantor  to  relief. 

Payment, — We  have  already  treated  of  defaults  as  they 
tended  to  perfect  the  title  of  the  grantee  under  prior  Acta, 
and  the  preliminaries  to  seizure  and  possession.  Default  in 
payment  was  the  most  usual  condition  entitling  the  grantee  to 
seize. 

Other  Defaults, — This  provision  would  seem  to  tend  to 
weaken  the  strictness  of  the  whole  section,  the  object  of  which 
was  clearly  to  define,  once  and  for  all,  the  exact  terms  and  con- 
ditions entitling  the  grantee  to  possession.  It  was  conceived 
divers  covenants  of  a  more  or  less  reasonable  character  might  by 
force  of  these  words  have  been  incorporated  in  the  deed,  and  be 
binding  on  the  parties,  but  the  dictum  of  Brett,  M.R.,  in  DavU 
V.  Burton^  will  in  effect  materially  limit  the  scope  of  these 
words  {u).  It  has  been  held  that  the  filing  of  a  petition  for 
liquidation,  was  an  act  whereby  the  security  was  jeopardised  so 
as  to  entitle  the  grantee  to  enter  as  for  breach  of  a  covenant 
But  the  Chief  Judge  has  in  effect  restricted  the  defatdts  to  such 
as  are  in  this  Act  {uu). 

Become  Bankrupt, — A  curious  effect  here  arises  having  refer- 
ence to  the  repeal  of  Sect.  20  of  the  principal  Act,  and  the 
application  of  the  order  and  disposition  clauses  in  the  Acts  of 
1869  and  1883  to  bills  of  sale  coming  within  the  Amendment  Act 

(/)  Ex  parte  Cotton^  11  Q.  B.  D.  in  the  Sehednle. 

801.  (uu)  Ex  parU  WtUtams,    Cunb. 

(u)  Davit  y.  Burton,  10  Q.  B.  D.  County  Court,  Bogshaw,  Judge,  In  T. 

41  i;  and  on  appeal,  52  L.   J.  636.  May,  1883.    Sea  Ex  parte  P€arcs, 

Bee  also  the  directions  in  the  form  W.  N.,  Nov.,  1888,  p.  182. 
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On  becoming  "  bankrupt "  in  the  sense  of  bankruptcy  law,  the  Act  1882. 
right  of  the  grantee  would  be  gone  unless  he  was  already  in  §  7. 
actual  possession,  or  at  least  unless  he  had  previously  made 
such  a  demand  as  to  entitle  him  to  possession.  Otherwise,  by 
the  effect  of  these  two  provisions  he  is  at  one  and  the  same 
moment  entitled  and  disentitled  to  the  goods.  It  may  also  be 
doubted  what  is  the  time  when  possession  can  be  taken,  that  is  to 
say,  whether  the  word  is  to  be  interpreted  as  restricted  to 
adjudication  in  bankruptcy,  or  whether  some  earlier  period  of 
the  bankruptcy  would  be  enough,  such  for  instance  as  upon 
the  commission  of  some  act  of  bankruptcy,  or  under  the  1883 
Act,  the  making  of  a  receiving  order,  or  the  filing  of  a  petition. 

"  Or  *  distraived '  for  rent"  <kc. 

The  security  of  the  grantee  of  a  bill  of  sale  of  chattels  which  Dlstraw  for 
are  upon  the  premises  of  which  the  grantor  is  tenant  is  always  ^^^  *****  "*•■• 
liable  to  be  defeated,  and  that  whether  there  has  been  regis- 
tration or  otherwise,  by  the  superior  claim  of  the  landlord  to 
take  or  levy  a  distress  upon  the  goods,  and  this  right  the  land- 
lord has  at  common  law,  although  restricted  by  various 
statutes.  The  act  of  taking,  the  thing  taken,  and  the  remedy 
generally  have  been  called  a  distress,  and  by  3  <&  4  Wm.  4,  a 
27,  s.  42,  '*  no  arrears  of  rent  shall  be  recovered  by  any  distress 
but  within  six  years  next  after  it  shall  have  become  due  or 
next  after  an  acknowledgment  of  the  same  in  writing  shall  have 
been  given  to  the  person  entitled  thereto  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable." 

Where  the  right  to  distrain  exists,  nothing  but  payment  or 
something  equivalent  thereto  such  as  tender  of  the  arrears,  or 
a  release  under  seal  will  be  sufficient  to  take  it  away  (or).  But 
a  distress  cannot  be  lawfully  made  after  the  full  amount  of 
rent  really  due  has  been  tendered  (y).  If  rent  be  reserved 
payable  in  advance  it  may  be  distrained  for  (z).  All  goods 
upon  the  premises,  unless  privileged,  are  liable  to  distress  for 
rent,  but  the  goods  of  lodgers  have  been  exempted  (a),  fixtures 
are  exempt  where  removable  as  between  landlord  and  tenant 
by  the  latter  (6).     Beasts  of  the  plough,  sheep  and  instruments 

{x)  Horn  v.  Lemn,  1  Ld.  Baym.  84  &  35  Vict.  c.  79.    And  iee  PAi^/ipf 

689,  1  Ralk.  618.  t.  ffenten,  8  0.  P.  D.   26  ;  Aforton 

(y)  Brantcomb  r.  Bridges^  IK  k  t.  Palmer,  51  L.  J.  Q.  B.  D.  7  ;  Nea$ 

C.  145  ;  Bennett  t.  Bayet,   5  H.  &  ▼.  Stepheneony  9  Q.  B.  D.  245. 
N.  391  ;  29  L.  J.  Ex.  391.  (6)  Santpeon  t.  Hartopp,  1  Sm.  L. 

(j)  Buckley  y.  Taylor,  2  T.  R.  600.  C.  7  Bd.  489  ;  Darhy  y.  ffarris,  1 

(a)  Lodgen'  Goods  Protection  Act,  Q.  B.  895. 
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Act  1882.   of  husbandry  are   exempt,  if  there  be  any  other  sufficient 
i   •  *        distress  (c). 

Unless  the  tenant  has  given  the  landlord  greater  powers,  only 
goods  actually  found  on  some  part  of  the  demised  premises  can 
be  distrained.  The  exceptions  to  this  rule  are  (1)  in  the  case  of 
cattle  on  commons  appendant  or  appurtenant  to  the  demised 
premises;  (2)  cattle  driven  off  the  premises  in  the  sight  of  the 
landlord ;  (3)  goods  fraudulently  or  clandestinely  removed  by  the 
tenant  to  avoid  distress,  and  which  latter  goods  can  be  followed 
within  30  days  next  ensuing  after  removal,  and  seized  wherever 
found  (d)y  unless  before  seizure  they  have  been  bond  Jlde  sold  to  a 
purchaser  not  privy  to  the  fraud  (f).  But  a  grantee  of  a  bill  of 
sale  who  removes  goods  to  avoid  distress  for  rent  is  not  within 
the  Act,  neither  can  the  goods  be  followed  (/).  Where  a  land- 
lord distrained  goods,  part  of  which  were  comprised  in  a  bill  of 
sale  and  part  not  so  comprised,  and  sold  part  of  each  class  of 
goods,  and  the  tenant  then  became  bankrupt,  it  was  held  that 
the  grantee  of  the  bill  of  sale  was  entitled  to  stand  in  the  land- 
lord's place  for  the  purpose  of  having  his  debt  paid  out  of  the 
proceeds  of  the  goods  taken  under  the  distress  which  were  not 
comprised  in  the  security  (g). 

If  a  grantee  of  a  bill  of  sale  in  order  to  prevent  the  landlord 
from  distraining,  promise  him  to  pay  the  rent  then  payable  if 
he  will  not  distrain,  the  promise  will  support  an  action  for  the 
rent  and  need  not  be  in  writing  (h), 

Praudalent  FraudtUent    removal, — ^An   unauthorised   dealing    with   the 

removal.  goods  by  the  grantor  (and  not  sanctioned  by  the  contract  itself, 

or  implied  from  the  nature  of  the  security,  as  in  the  case  of  a 
trader's  stock),  might  be  a  "  fraudulent  removal  "  if  attended 
with  fraudulent  motives ;  but  the  language,  however,  is  not 
"fraudulent  sale;"  and  it  may  be  questioned  whether  a  mere 
sale  or  attempted  sale  to  a  third  person,  not  accompanied  h^ 
"  removal "  or  a  change  of  "  locus  "  as  to  the  goods  with  a  view 
to  defeat  the  security,  would  be  sufficient  to  entitle  the  grantee 
to  the  benefit  of  this  clause.     If  the  intention  of  the  framers  of 

(c)  61  Hen.  3,  sUt  4  ;  DavieM  ▼.  200. 

AtUm,  1  C.  a  746.  {g)  Ex  parte  St^matm,  De  Qex. 

{d)  11  Qeo.  2,  c  19,  g.  1.  586. 

(e)  Sect  2.  (h)  Bamj4on  t.  Paulim,   4  Bing. 

(/)  Bnch   T.   MeatM,    5  M.  &  R.  264. 


THE  BILT^  OP  SALE  ACTS,   187S  AND  1882.  585 

the  Act  was  to  make  every  attempted  dispoeition  of  the  goods  Act  1882. 
not  justified  by  the  contract  an  event  determining  the  bailment,  §  7. 
they  have  certainly  not  so  stated  it.  The  words  "  removed 
from  the  premises  "  are  scarcely  apt,  when  it  is  considered  that 
frequently,  and  indeed  in  most  cases,  provision  is  made  in  well- 
drawn  bills  of  sale  for  the  goods  to  be  seized  wherever  they  may 
be,  as  from  their  very  nature  they  possibly  are  removed  bond 
fide  from  place  to  place,  as,  for  instance,  in  the  case  of  cattle 
taken  from  one  farm  to  another ;  but  see  notes  to  Sect.  3  (1878). 

Nonrjrroduction  of  rent  receipts,  ikc, — ^As  to  what  demands  Failure  to  pro- 
have  been  deemed  sufficient  (t).  No  doubt  each  case  will  under  ^"*^  receipt*, 
this  clause  depend  upon  its  own  peculiar  circumstances  in  deter- 
mining first  what  is  a  "reasonable  excuse/'  and  what  also  would 
be  considered  a  reasonable  time  given  in  which  to  comply  with 
the  demand  of  the  grantor ;  except  with  such  light  as  the  decided 
cases  throw  upon  the  subject,  what  is  "reasonable"  must 
always  be  a  fact  to  be  left  to  the  common  sense  of  the  parties 
and  the  possibilities  of  each  particular  case.  But  in  a  recent 
case  where  the  grantor  did  not  on  written  demand  produce  a 
receipt  for  rent  which  had  only  been  a  few  days  due,  and  of 
which  the  landlord  had  not  demanded  payment,  it  was  held 
that  the  grantor  had  not  failed  "  without  reasonable  excuse  " 
to  produce  his  last  receipt  for  rent,  and  the  Court  had  power 
to  restrain  the  grantee  from  selling  (it). 

Execution  levied. — The  mere  anticipation  of  seizure,  or  the  Executioo 
knowledge  that  judgment  has  been  suffered  to  be  obtained,  will  l«vi«d. 
not  justify  the  enforcing  of  the  security,  nor  even  the  delivery 
of  the  writ  to  the  sheriff,  but  only  actual  and  positive  seizure  and 
levy  of  the  goods.  By  this  sub-section  it  seems  clear  that  what 
might  have  been  matter  of  debate  under  the  old  Act  is  now  put 
beyond  a  doubt,  viz.,  that  the  grantor  has  a  right  to  hold  pos- 
session of  the  goods  mortgaged  pari  passu  with  the  sheriff,  and 
notwithstanding  they  are,  so  to  speak,  in  custodid  legis  {J), 

(i)   See     gapraj    and     Ex   parte  (ii)  Ex  parte  CoUon,  11  Q   B.  D. 

Flttcher,  re  Henley^  25  W.  R.  673  ;  301  ;  and  sec  as  to  determining  the 

Beldhifj  V.  ReoAl,  34  L.  J.  Ex.  212,  amount  to  be  paid  into  Court,  Uick' 

3  H.  A  C.  955  ;  Ma^sey  v.  Sladen,  ton  v.  Darlow,  infra 

L.  R.  4  Ex.   13,   38  L.  J.   Ex.   34  ;  {j)  See  notes,  tupra.      And  see  as 

WharUon  v.    Kirkwood,    29  L.    T.  to  aroidnnce  of  an  execution  in  favour 

64  i  ;     and    Ex    parte    Trevor,    re  at  till  of  sale,  Ex  parte  Blaiherg  re 

Burtjh'irdt,  1  Cb.  D.  297.  Toomer,  infnt. 
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Act  1882. 

8  7. 


Act  1878. 
§8. 

Avoidance  of 
unregistered 
bill  of  sale  in 
certain  cases. 

Repealed. 


Generally,  also,  it  must  be  remembered  that  it  is  possible  for 
the  grantee,  either  expressly  or  by  conduct,  to  waive  such  of  the 
conditions  as  have  been  enacted  afi  events  upon  the  happening 
of  which  he  may  enforce  his  security.  And  as  to  what  facts 
will  constitute  a  waiver,  or  otherwise,  will  likewise  depend  upon 
the  circumstances  of  each  case  (k),  but  it  is  submitted  the 
grantor  cannot  waive  such  conditions. 

Belief, — With  re^)ect  to  the  concluding  proviso  for  relief, 
upon  going  to  the  Court  it  may  be  questioned  whether  the  right 
is  limited  to  the  grantor  strictly,  or  whether  assignees  from  him 
would  have  the  same  equity  to  relief  should  he  neglect  to  avail 
himself  of  his  power.  It  is  also  presumed  that  relief  could  only 
be  obtained  once  in  respect  of  each  default,  except  upon  very 
special  grounds ;  but  it  is  presumed  every  forfeiture  would 
entitle  the  grantor  to  the  relief.  The  Court  will  not  entertain 
an  application  under  this  clause  to  set  aside  the  deed ;  it  can 
only  see  that  the  cause  of  seizure  no  longer  exists  (I),  In 
staying  a  sale  by  the  grantee,  the  Court  will  order  the  amount 
sworn  to  by  him  to  be  brought  into  Court  (U), 

Every  bill  of  sale  to  which  this  Act  applies  shall  be  duly 
attested  and  shall  he  registered  under  this  Act,  within 
seven  days  after  the  making  or  giving  thereof  and  shaU 
set  forth  the  consideration  for  which  siLch  hill  of  sale  was 
given,  otherwise  such  hill  of  sale,  as  against  all  trustees 
or  assignees  of  the  estate  of  the  person  whose  chattels,  or 
any  of  them,  are  comprised  in  such  hill  of  sale  under  the 
law  relating  to  hankruptcy  or  liquidation,  or  under  any 
assignment  for  the  benefit  of  the  creditors  of  such  person, 
and  also  as  against  aU  sheriffs'  officers  and  other  persons 
seizing  any  chattels  comprised  in  such  bill  of  sale,  in  the 
execution  of  any  process  of  any  court  authorizing  the 
seizure  of  the  chattels  of  the  person  by  whom  or  of  whose 
chattels  such  bill  has  been  made,  and  also  as  against 
every  person  on  whose  behalf  such  process  shall  have  been 


{k)  See  also  Albert  v.  Orowenor 
Inrestment  Co.,  L.  B.  3  Q.  B.  123*; 
Williams  v.  Stem,  5  Q.  B.  D  409, 
49  L.  J.  Q.  B.  663. 

(0  See  note  to  sect.  13  (1882). 

{U)  Hickson  t.   Darlow,  C.  A.  23 


Ch.  D.  690 ;  43  L.  T.  449,  52  L.  J. 
Ch.  417.  And  see  as  to  relief  against 
forfeiture  under  sect.  14  Ccmr.  Act, 
1881,  QuiUer  t.  Mapfemm,  10  Q.  Bw 
D.  672. 
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issued,  shall  be  deemed  fraudulent  and  void  so  far  as  Act  1878. 
regards  the  property  in  or  right  to  the  possession  of  any  §  °* 
chattels  comprised  in  such  hill  of  sale  which,  at  or  after 
the  time  of  filing  the  petition  for  bankruptcy  or  liquida* 
tion,  or  of  the  execution  of  such  assignrnent,  or  of  exe^ 
cuting  such  process  (as  the  case  may  be),  and  after  the 
expiration  of  such  seven  days  are  in  the  possession  or  ap- 
parent possession  of  the  person  making  such  bill  of  sale 
(or  of  any  person  against  whom  the  process  has  issued 
under  or  in  the  execution  of  which  such  bill  has  been  made 
or  given,  as  the  case  may  be). 

This  Bectiou  is  now  entirely  repealed  by  the  15th  section  of 
the  Act  of  1882;  but  the  repeal  saves  anything  "done  or  suffered  " 
under  the  principal  Act.  It  is  difficult  to  say  what  exactly 
will  be  the  effect  of  this  repeal  upon  the  rights  of  persons  whose 
securities  have  been  given  in  accordance  with  the  law  as  it  stood, 
and  who  seek  to  enforce  such  securities  after  the  commencement 
of  the  Amendment  Act,  but  already  the  Queen's  Bench  Division, 
in  Ex  parte  Cotton  (ante),  have  given  qtuisi  retrospective  effect  to 
this  Act.  In  the  case  of  the  application  or  otherwise  of  the  order 
and  disposition  clause  of  the  Bankruptcy  Act,  1869,  which  was  by 
the  principal  Act  (Sect  20)  repealed  (and  see  note  to  Sect  15  of 
Amendment  Act).  It  is  submitted  that  as  the  right  to  seize  the 
chattels  in  all  such  oases  arises  under  a  transaction  "  done  "  under 
the  principal  Act,  such  rights  should  be  determined  under  that 
Act  and  notunderthe  Amendment  Act  Inasmuch  as  the  language 
of  Sect  8  of  the  Amendment  Act  points  strictly  to  the  future 
execution  of  bills  of  sale,  the  section,  so  far  as  it  supersedes  Sect  8 
of  the  principal  Act,  cannot  be  held  as  retrospective,  so  as  to  render 
void  an  unregistered  bill  of  sale  executed  prior  to  the  Amend- 
ment Act,  and  Mr.  Justice  Fry  appears  to  have  so  decided  (m). 
The  Court  of  Appeal  has  also  held  that,  notwithstanding  the 
doctrine  of  relation  back,  where  under  a  bill  of  sale  executed 
prior  to  the  commencement  of  the  Amendment  Act,  the  grantee 
having  taken  possession  prior  to  the  filing  of  the  petition,  but 
after  seizure  under  an  execution  and  with  notice  of  an  act  of 
bankruptcy  which  avoided  as  against  the  trustee  the   execu- 

(m)  See  Hickson  t.  Darlow,  23  Ch.       and  explaining  ffill  t.  Kirkwood,  28 
D.  690  ;  48  L.  T.  449  ;  52  L.  J.  Ch.       W.  R.  3.58  ;  and  see  post,  p.  588. 
417,  affirming  Fry,  J.,  on  this  point, 
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Act  1878.   tion  itself,  such  grantee  under  the  bill  of  sale  was  entitled  as 
I  8.        against  the  trustee,  as  Sect.  8  avoided  an  unregistered  bill,  as 
"  against  an  execution  to  the  extent  only  necessary  to  satisfy  the 
execution  (mm). 

As  to  the  effect  of  the  repeal  of  this  section  upon  the 
doctnne  of  apparent  ownership,  see  notes  to  Sect.  4. 

Act  1882.  Every  bill  of  dale  shall  be  duly  attested ;  and  shall  be 

§  8.  registered  under  the  principal  Act  within  seven  clear  days 

Bill  of  sale  to  after  the  execution  thereof,  or  if  it  is  executed  in  any 

attested "and^  place  out  of  England  then  within  seven  clear  days  after 

registered.  ^jjg  ^i^g  ^^  which  it  would  in  the  ordinar)'  course  of  post 

arrive  in  England,  if  posted  immediately  after  the  execu- 
tion thereof ;  and  shall  truly  set  forth  the  consideration 
for  which  it  was  given ;  otherwise  such  bill  of  sale  shall 
be  void  in  respect  of  the  personal  chattels  comprised 
therein. 

Every  hill  of  sale. 

The  retrospective  effect  of  the  Amendment  Act  has,  since  it 
came  into  operation,  become,  as  it  necessarily  would,  the  sub- 
ject of  decision.  And  it  has  been  held  that  this  section  is  not, 
by  Sect.  3  of  the  Amendment  Act,  made  retrospective  so  as  to 
avoid  an  unregistered  bill  of  sale  executed  before  the  Act,  and 
valid  afl  between  grantor  and  grantee  {Hickson  v.  DcaioWy 
tupra).  So  where  a  bill  of  sale  by  way  of  absolute  assignment, 
dated  the  22nd  December,  1882,  and  registered  under  the  Act 
of  1878,  was  put  in  force  upon  hearing  an  application  for  an 
injunction  to  restrain  the  sale  of  the  property  comprised  in  the 
bill  of  sale,  on  the  ground  that  the  repeal  of  Sect.  20  by 
Sect.  15  of  the  Act  of  1882,  was  in  eflfect  to  render  the  order 
and  disposition  section  of  the  Bankruptcy  Act,  1869,  applicable 
so  as  to  defeat  the  rights  of  the  grantee,  it  was  held  by  Fry,  J. 
(but  not  without  doubt),  that  the  repeal  of  Sect.  20  of  the 
1878  Act  was  limited  by  the  effect  of  Sect.  3  of  the  Act  of 
1882  to  bills  of  sale  given  by  way  of  seciirity,  and  could  not 
affect  bills  of  sale  given  by  way  of  absolute  transfer  (n).  And 
as  to  such  bills  as  were  duly  registered  under  the  Act  of  1878, 
such  repeal  of  Sect.  20  has  also  no  retrospective  effect  so  as  to 

{mm)  Ex  parte  Blaiherg  re  Toomer^  (n)  Swift  v.    Pannell,    48   L.  T. 

28  Ch.  D.  254,  52  L.  J.  Ch.  461.  851. 
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bring  such  bills  within  the  meaning  of  Sect.  15  of  the  Act  of  Act  1882. 
1882  (Ex  parte  Izard  re  Chappie^  supra).  So,  also,  it  has  been  §  8* 
held  that  Sects.  3  and  8  of  the  1882  Act  were  not  retrospec- 
tive  so  as  to  render  a  biU  of  sale  given  in  1873,  the  registra- 
tion of  which  within  five  years  had  not  been  renewed,  void  as 
against  an  execution  creditor  under  the  Act  of  1882,  but  that 
such  bill  of  sale  was  void  for  want  of  re-registration  under  the 
Act  of  1878  (nn).  But  although  a  bill  of  sale  has  been  executed 
and  registered  prior  to  the  commencement  of  the  Act  of  1882, 
yet  if  it  is  sought  to  enforce  the  security  subsequently  to  such 
commencement,  then  the  provisions  of  Sect.  7  of  the  Act  of 
1882  will  apply  to  such  security  (o). 

The  formal  matters  now  therefore  necessary  to  be  done  to  Requisites  of 
give  effect  to  the  security  are  ^^®  ^^• 

(1.)  Due  attestation  (see  Sect.  10  of  1882  Act  as  to  mode  of 
attestation). 

(2.)  Registration  within  seven  clear  days  after  execution  [oo). 

(3.)  The  setting  forth  of  the  consideration. 

The-  effect  of  the  non-compliance  with  all  or  any  one  of  these 
conditions  will  not  be,  as  formerly,  to  make  voidable  the  bill  of 
sale  in  certain  other  events,  as  under  the  repealed  Sect.  8  of  1878 
Act,  but  rather  to  render  the  security  absolutely  void  as  regards 
the  property  comprised  therein.  The  inference  is  that  it  is  not 
void,  in  toto,  and  the  question  may  still  arise  whether  it  is  to 
be  also  void  as  against  the  grantor,  as  its  validity  will  not  now 
depend  upon  the  acquisition  of  possession  by  the  grantee,  the 
better  opinion  would  seem  to  be  that  it  would.  On  the  other 
hand,  it  must  be  remembered  the  expression  ^'  bill  of  sale  "  has 
still  the  same  meaning  as  in  the  principal  Act,  and  that  the 
object  of  the  Acts  is  to  compel  registration  in  favour  of  creditors  (/>). 

The  consideration. 

What  amounts  in  particular  cases  to  a  true  setting  forth  of  What  is  a  true 
the  consideration  has  been  the  subject  of  much  litigation,  and  f  J***™^"*  <>' 
the  followmg  prmciples  may  be  deduced  from  the  cases.     The  tion. 
consideration  need  not  be  set  forth  with  minute  accuracy,  pro- 
vided it  is  truly  and  substantially  stated,  and  therefore  it  was 
held  not  necessary  to  set  forth  a  collateral  agreement  as  to  the 

(nn)  Swire  v.   Cookaon,  48  L.  T.  sect.  11,  and  rules  aud  orders. 
877.  (p)  See  Datfis  r.  Goodman^  6  C.  P 

(o)  ^flcpar««(7o«on,llQ.  B.D.30L  D.  128,  49  L.  J.  C.  P.  844,  42  L.  T. 

{oo)  As  to  mode  of  registration  see  288  ;  also  BaghoU  t.  Norman^  41  L. 

1878,   sects.   10  to   14,   and   1882,  T.  787,  V.  C.  M. 
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Act  1882.  application  of  the  moucy.  Thus,  "  in  consideration  of  X2050 
§  8.  paid  to  the  grantor  at  or  before  the  execution  of  the  bill  of  sale," 
was  held  a  true  statement  of  the  transaction,  which  consisted 
in  the  grantor  receiving  J^2050  and  at  once  handing  back  i&550 
to  the  grantee  in  satisfaction  of  a  previous  debt  (pp)-  And  the 
true  recital  of  the  real  legal  consideration  in  the  way  in  which 
it  would  be  stated  in  any  ordinary  mortgage  of  real  estate  will 
be  sufficient  (^).  The  consideration  is  held  to  be  that  which 
the  grantor  receives  for  giving  the  bill  of  sale,  and  not  neces- 
sarily the  amount  secured  by  it;  therefore  if  money  is  advanced  on 
the  security  of  a  bill  of  sale,  and  by  previous  agreement  between 
the  parties  is  applied  in  paying  off  an  antecedent  debt  (although 
not  then  actually  payable,  as  in  the  case  of  negotiable  securi- 
ties not  arrived  at  maturity)  owing  by  the  grantor  to  the  gran- 
tee or  to  any  other  person,  or  the  costs  attending  the  prepara- 
tion and  execution  of  the  bill  of  sale  and  properly  payable  by 
the  borrower,  such  agreement  as  to  the  application  of  the  ad- 
vance need  not  be  stated  (r).  And  where  the  consideration  was 
stated  to  be  the  payment  of  a  specific  sum,  and  the  fact  was  some 
part  of  the  amount  had  been  paid  two  months  earlier,  the  con- 
sideration was  held  to  have  been  sufficiently  stated  (s). 
Credit  Co.  ▼.  A.  being  indebted  to  B.  gave  him  a  bill  of  sale  to  secure  the 
^^-  sum  of  j£7350,  which  in  stating  the  accoimts  between  them 

was  found  to  be  the  balance  due,  and  by  the  bill  of  sale  this 
sum  was  to  be  paid  by  A  with  interest  on  demand.  The  bill 
of  sale  recited  that  B.  had  agreed  to  lend  A  £7350,  and  the 
consideration  was  stated  to  be  £7350  "  then  paid  "  by  R  to  A. 
It  was  held  the  consideration  was  truly  set  forth,  although  the 
debt  was  an  antecedent  one,  and  no  money  passed  at  the  time  the 
bill  of  sale  was  given  (t).  And  where  a  bill  of  sale  was  stated 
to  have  been  executed  in  order  to  induce  the  grantee  not  to 
take  proceedings  against  the  grantor,  it  was  held  to  be  valid, 

(pp)  Ex  parte  National  MereatUiie  49  L.  J.  C.  P.  465. 
Bank,  rt  Haynes,   15  Ch.  D.  42,   49  («)  Carrard  v.  Meek,  50  L.  J.  Q. 

L.  J.  Bank.  62,  43  L.  T.  36,  in  which  B.  187,  43  L.  T.  760. 
Ex  parU  Carter,  rt   Tkreappleton,  {t)  The  Credit  Co,   r.   Pott,  6  Q. 

12  Ch.  D.  908,  was  questioned.  B.   D.  295,  44  L.  T.   506,  50  In  J, 

{q)  Exparte  Winter,  re  FothergiU,  Q.  B.  106  ;   bat  see  a  case  scarcely 

44  L.  T.  323.  reconcilable  with  this  view,  ExpairU 

(r)  Ex  parte  Challinor,  re  Rogen,  Berwick,  re  Young,  43  L.  T.  576,  29 

16  Cb.   D.   260,  44  L  T.  122  ;  and  W.  B.  292. 
Ifamlyn  r.  Betteley,  5  C.  P.  D.  327, 
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although  no  such  proceedings  had  been  threatened  by  grantee  (u),    Aot  1882. 

But  on  the  other  hand,  where  the  consideration  was  stated  to  be         §  8. 

"X560  paid  that  day,"  and  in  fact  only  £500  was  then  received 

by  the  gi'antor,  and  of  the  remaining  X60,  X20  were  paid  to  an 

auctioneer  for  valuations  and  £iO  retained  for  costs  and  charges, 

it  was  held  the  consideration  was  not  truly  stated  (x).   The  Act  Moneys 

4*1 

does  not  enable  a  lender  to  represent  as  money  paid  sums  kept  '®*"^®"' 
back  by  way  of  discount  or  interest  on  advances  or  bonuses ; 
and  notwithstanding  the  receipt  showed  the  actual  disposition 
of  the  amount,  the  receipt,  it  was  held,  is  not  a  part  of  the  deed, 
and  cannot  be  used  to  contradict  the  deed  itself  (y).  Nor  is  the 
consideration  truly  stated  when  the  difference  between  the  sum 
stated  to  be  paid  and  the  amoimt  secured  is  in  respect  of  sums  to 
be  disbursed  by  the  grantee  for  the  grantor,  and  of  sums  deducted 
for  expenses  of  registration  (z)  ;  but  the  costs  attending  the  pre- 
paration of  the  deed  and  of  the  valuation  of  the  property  with 
a  view  to  the  advance  fall  upon  the  grantor,  and  may  be  deducted 
out  of  the  money  advanced,  and  in  the  statement  of  the  consi- 
deration treated  as  money  actually  received  by  the  grantor, 
notwithstanding  the  grantee  is  himself  a  solicitor  and  prepares 
the  deed  (a).  This  case  must  be  read,  however,  in  the  light  of 
a  recent  case  (6),  in  which  it  is  held  that  if  part  of  the  money 
agreed  to  be  advanced  is  retained  by  the  lender  by  the  borrower's  Payment  of 
direction,  given  at  the  time  of  the  bill  of  sale  being  executed,  *'®^**- 
in  order  to  satisfy  then  already  existing  debts  of  the  borrower, 
such  money  retained  is  properly  stated  in  the  consideration  as 
money  paid  to  the  borrower,  but  money  retained  ont  of  the  sum 
agreed  to  be  advanced  on  the  security  of  the  bill  of  sale  to  pay 
what  will  not  become  debts  until  after  the  transaction  has  been 
completed,  as,  for  instance,  the  expenses  of  the  transaction,  is 
not  properly  described  in  the  statement  of  the  consideration  as 


(tt)  Ex  parte  Winter,  reFothergiU,  7  Q.  B.  D.  319,  60  L.  J.  Q.  B.  466, 

see  supra.  44  L.  T.  565. 

(ob)  Beetenson,  ex  parte,  re  Rogers,  (x)  Ex  parte  Ralph,  re  Sptndler, 

42  L.   T.   808  ;   and  see  £x  parU  19  Ch.  Div,  98,  51  L.  J.  Ch.  88,  30 

Carter,  re  TftreappleUm,   12  Ch.  D.  W.  R.  62. 
908,  41  L.  T.  37.  (o)  Ex  parte  CkalHnor,  re  Rogers, 

{y)  Ex  parte  Charivg  Cross  Ad-  supra, 
ranee  and  Deposit  Bank,  re  Parker,  (6)  Ex  parte  Firth,  re  Cowburny 

16  Ch.  D.  35,  60  L.  J.  Ch.  157,  44  19  Ch.  D.  419,  61  L.  J.  Ch.  473. 
L.  T.  113  ;  and  Hamilton  t.  Chaine, 


59^  THE  BILLS   OF   SALE  ACTS,    1878   AND   1882. 

Act  1882.   mouej  paid  to  the  borrower  (c).     But  where  a  bill  of  sale  was 
t  8,        expressed  to  be  made  in  consideration  of  £242  advanced  by  the 
grantee  to  the  grantors,  and  the  grantors  agreed  to  repay  the 
advance,  together  with  a  sum  of  £100  by  way  of  interest  and 
Bonus.  bonus,  in  certain  instalments,  and  there  was  also  a  verbal 

agreement  by  the  grantee  not  to  register  the  bill  of  sale,  in  con- 
sequence of  which  he  charged  a  larger  bonus  for  the  advance 
than  he  would  otherwise  have  done,  it  was  held  that  the  agree- 
ment not  to  register  was  only  a  collateral  agreement,  and  not 
a  part  of  the  consideration  for  the  bill  of  sale,  and  that  there- 
fore it  was  unnecessary  to  state  it  in  the  deed  (d).  And  a  mere 
DcduttioD  of  deduction  of  interest  from  the  sum  paid,  the  facts  having  been 
interest.  clearly  recited  and  the  interest  and  sum  actually  paid  being 

together    described    in  the  loan,   will   not  render  the  deed 
void  (e). 

Act  1878.        Where  a  subsequent  bill  of  sale  is  executed  within  or 
*  on  the  expiration  of  seven  days  after  the  execution  of  a 

certain  dupli-  prior  unregistered  bill  of  sale,  and  comprises  all  or  any 
M^^.  *  ^  P*^^  ^^  ^^®  personal  chattels  comprised  in  such  prior  bill 
of  sale,  then,  if  such  subsequent  bill  of  sale  is  given  as  a 
security  for  the  same  debt  as  is  secured  b}^  the  prior  bill 
of  sale,  or  for  any  part  of  such  debt,  it  shall,  to  the  extent 
to  which  it  is  a  security  for  the  same  debt  or  part  thereof, 
and  so  far  as  respects  the  i)ei'8onal  chattels  or  part  there- 
of comprised  in  the  prior  bill,  be  absolutely  void,  unless 
it  is  proved  to  the  satisfaction  of  the  court  having  cog- 
nizance of  the  case  that  the  subsequent  bill  of  sale  was 
hondfode  given  for  the  purpose  of  coiTecting  some  material 
error  in  the  prior  bill  of  sale,  and  not  for  the  purpose  of 
evading  this  Act. 

Prior  to  the  passing  of  the  above  section,  and  under  the  Act 
of  1854,  which  contained  no  similar  provision,  it  was  not  un- 
common for  persons  to  give  successive  bills  of  sale  by  way  of 
renewal,  and  so  as  to  keep  up  the  security  without  the  necessity 

{€\  And  see  Ex  parte  Bolfand,  re       21  Gh.  D.  73,  52  L.  J.  Ch.  39. 
Boper,  21  Ch.  D.  543.  (e)  Collis  v.  Ttuon,  i6  U  T.  387. 

(d)  Ex  parte  PoppUweil,  re  Storey , 
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for  registration,  and  in  effect  to  defeat  the  provisions  of  the  Act,  Act  1878. 
the  last  bill  of  sale  having  been  dated  or  given  at  some  period  §  9- 
within  the  twenty-one  days  then  limited  for  registration.  The 
present  Act  not  only  reduces  the  time  to  seven  days,  but  also 
avoids  all  bills  of  sale  given  within  that  period  in  respect  of  the 
same  or  part  of  the  same  debt,  and  of  the  same  or  part  of  the 
same  personal  chattels;  but  the  section  is  not  to  affect  the 
bond  fidt  correction  of  some  error  in  the  former  bill  of  sale. 

It  is  to  be  observed  the  words  are  "  within  or  on  the  expiration 
of  seven  days,"  and  as  the  latter  words  have  no  meaning  and  are 
surplusage,  the  effect  is  that  the  above  section  does  not  affect  a 
subsequent  bill  of  sale  executed  after  seven  days  in  renewal  of 
the  original  bill  of  sale  (/).  The  effect,  it  is  submitted,  of  the 
section  is  not  to  render  the  bill  of  sale  absolutely  void,  so  that 
if  there  should  be  a  further  advance  secured  by  the  new  bill 
as  well  as  the  original  debt,  to  the  extent  of  such  advance  the 
bill  will  be  valid ;  and  the  same  doctrine  will  apply  to  additional 
goods,  given  to  secure  the  old  debt,  to  the  extent  of  such 
additional  goods  (g). 

The  new  Act  of  1882  has  made  no  change  in  this  provision. 

A  bill  of  sale  made  or  given  by  way  of  security  for  the    j^ct  1882. 
payment  of  money  by  the  grantor  thereof  shall  be  void       §  9. 
unless  made  in  accordance  with  the  form  in  the  schedule  ^^^^^^^^ 

certain  suc- 

tO  this  Act  annexed.  ceaaive  bUU  of 

sale. 

The  form  given  by  the  Act  will  be  found  in  the  Appendix. 
The  Act  does  not  require  the  bill  of  sale  to  be  in  the  form 
prescribed,  but  only  "  in  accordance  with "  it.  The  chief 
characteristic  of  the  form  would  seem  to  be  brevity,  but  it 
does  not  secure  lucidity.  It  provides,  after  the  date,  for  the 
consideration  and  the  acknowledgment  of  it ;  the  form  allows 
for  the  insertion  of  a  consideration  other  than  money;  then 
follow  general  words  referring  to  the  schedule  (so  that  nothing 
but  scheduled  goods  are  to  be  assigned),  assigning  the  chattels 
as  security ;  then  an  agreement  to  pay  by  instalments  at  the 
stipulated  times  ;  and  then  space  is  left  for  such  conditions  and 
stipulations  necessary  to  maintain  the  security  as  are  supposed 
to  be  comprised  in  Sub-sect.  1  of  Sect.  7,  and  with  a  proviso 
restricting  the  seizure  to  such  conditions  as  are  in  Sect.  7. 

(/ )  Carrard  v.  Meeky  60  L.  J.  C.  {jg)  See  Robson,  Bankruptcy,  4th 

P.  187 ;  43  L.  T.  760.  cd.  p.  638. 

a  a 
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Act  1882.        What  assignments  or  transfers  will  be  held  to  be  "  in  accord- 

§  9.        ance  with  "  the  form  to  some  extent  is  still  doubtftil,  except 

that  any  form  which  does  not  violate  the  provisions  of  the  Act 

might  fairly  be   said   to   be  in  accordance  with  it,  if  not  in 

absolute  conflict  (^g). 

As  to  some  of  the  agreements  and  transactions  as  are  in  the 
principal  Act  defined  as  bills  of  sale,  it  is  manifest  that  they 
cannot  from  their  nature  be  in  any  statutory  form,  and  will 
still  be,  whatever  their  form,  held  to  be  bills  of  sale  and  liable 
to  be  registered  if  given  by  way  of  security;  and  it  is  submitted 
that  in  most  cases,  coming  as  they  do  under  a  constructive 
definition,  they  will  be  declared  (apart  from  their  form)  to  be 
bills  of  sale,  to  give  validity  to  them,  or  to  invalidate  them,  just 
as  they  are  or  are  not  in  accord  with  the  general  provisions  of 
the  Acts. 

Care  should  in  all  cases  be  taken  to  set  out  the  actual  &ct8  in 
the  recitals  in  respect  of  the  consideration  for  which  the  security 
is  given,  and  in  stating  the  consideration  itself  no  attempt 
should  be  made  to  state  the  legal  effect  simply,  for  the  con- 
sideration is  or  ought  to  be  not  the  amotmt  secured  but  the 
sum  actually  paid. 

Owing  to  the  negative  language  of  Sect.  7,  care  should  likewise 
be  taken  to  insert  in  the  deeds  such  powers  as  to  seizure  as  are 
desired,  as  well  as  a  power  of  sale  in  the  events  named  in 
Sect.  7.     See  expanded  form  in  Appendix. 

Act  1878.       A  bill  of  sale  shall  be  attested  and  registered  under 

^  this  Act  in  the  following  manner : — 

Repealed.  (J.)  j^he  execution  of  every  bill  of  sale  shall  be  attested 

by  a  solicitor  of  the  Supreme  Court,  and  the  attestation  shall 
state  that  before  the  execution  of  the  biU  of  sale  the  effect 
thereof  has  been  explained  to  the  grantor  by  the  attesting 
solicitor  {!). 

(2.)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed,  or  therein  referred  to,  and  also  a  true  copy  of 
such  bill  and  of  every  such  schedule  or  inventory,  and  of 
every  attestation  of  the  execution  of  such  bill  of  sale, 
together  with  an  affidavit  of  the  time  of  such  bill  of  sale 

((/g)  And  see  Davis  v.  BurUmf  ante^  and  52  L.  J.  Ch.  481. 
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being  made  or  given,  and  of  its  due  execution  and  attes-  Act  1878. 
tation,  and  a  description  of  the  residence  and  occupation  of  §  ^Q- 
the  person  making  or  giving  the  same  (or  in  case  the  same  is 
made  or  given  by  any  person  under  or  in  execution  of  any 
process,  then  a  description  of  the  residence  and  occupation 
of  the  person  against  whom  such  process  issued),  and  of 
every  attesting  witness  to  such  bill  of  sale,  shall  be  pre- 
sented to,  and  the  said  copy  and  affidavit  shall  be  filed 
with  the  registrar  within  seven  clear  days  after  the  making 
or  giving  of  such  bill  of  sale,  in  like  manner  as  a  warrant 
of  attorney  in  any  personal  action  given  by  a  trader  is  now 
by  law  required  to  be  filed  (2). 

(3).  If  the  bill  of  sale  is  made  or  given  subject  to  any 
defeasance  or  condition,  or  declaration  of  trust  not  con- 
tained in  the  body  thereof,  such  defeasance,  condition,  or 
declaration  shall  be  deemed  to  be  part  of  the  bill,  and 
shall  be  written  on  the  same  paper  or  pai'chment  there- 
with before  the  registration,  and  shall  be  truly  set  forti 
in  the  copy  filed  under  this  Act  therewith  and  as  pai't 
thereof,  otherwise  the  registration  shall  be  void  (3). 

(1.)  With  respect  to  attestation,  which  under  the  Act  of  Attestation. 
1854,  was  unnecessary  to  the  validity  of  a  bill  of  sale  (A), 
the  above  Sub-section  (1),  now  repealed,  rendered  attestation 
necessary  as  well  as  explanation  to  the  grantor,  by  a  solicitor, 
of  the  nature  and  effect  of  the  assignment.  It  then  became 
an  important  question  whether  such  attestation  was  necessary 
to  render  the  deed  good  as  between  grantor  and  grantee,  and  it 
was  decided  that  it  was  not  and  that  non-attestation  only 
rendered  the  bill  void  as  against  creditors  (t).  The  solicitor 
however  need  not  have  been  a  solicitor  practising  on  his  own 
account,  and  the  solicitor  acting  for  both  grantor  and  grantee 
was  a  competent  witness,  but  not  a  solicitor  who  was  himself  the 
grantee  (k).     And  it  seems  doubtful  whether  if  the  attestation 

{h)   JkffeU   V.    Miles,    15    L.   T.  {k)  HiU  v.  Kirhwood,    42  L.  T. 

298.  105 ;  Vernon  t.  Cooke,  49  L  J.  C.  P. 

(»)  Davit  T.  Ooodtnan,  49  L.  J.  C.  767 ;  Seal  v,  Claridge,  50  L.  J.  Q.  B. 

P.  844  ;  L.  R.  5  C.  P.  D.  128.  31C. 

Q    Q    2 
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Act  1878.  clause  states  that  before  the  execution  of  the  bill  of  sale  the 
§  10  effect  thereof  was  explained  by  a  solicitor,  the  Court  can  go 
into  the  question  of  the  nature  and  extent  of  the  explanation. 
And  indeed,  although  the  attestation  must  state  that  the 
solicitor  has  explained  the  effect  of  the  bill  of  sale,  it  is  not 
necessary  that  any  explanation  should  in  point  of  fact  have 
been  given,  unless  it  could  be  shown  to  have  been  frau- 
dulently and  colhisively  withheld  (/)  ;  and  it  is  not  neces- 
sary that  the  affidavit  should  state  that  the  attesting  solicitor 
explained  the  effect  to  the  grantor  (//).  The  attestation  now 
required  to  all  such  bills  as  are  executed  since  the  commence- 
ment of  the  Act  of  1882,  need  not  be  by  a  solicitor,  and  no 
explanation  is  required  (see  Sect.  10  of  1882  Act). 
Mwle  of  (2.)   This   sub-section   prescribing   the   mode    of  obtaining 

tfistratioD.  "  registration  has  been  left  untouched  by  the  Amendment  Act 
(except  as  to  some  additional  formalities,  see  Sects.  11  and  16 
of  the  Act  of  1882)  (w). 

It  would  seem,  as  to  the  limited  days,  that  under  the  8th 
Section  of  the  1878  Act,  the  words  were  "within  seven  days,'' 
but  the  10th  Section  names  "seven  clear  days."  It  has  been 
held  that  the  time  is  to  be  reckoned  exclusively  of  the  day  of 
execution  (»),  and  it  clearly  must  be  exclusive  of  the  day  of 
registration.  As  to  when  the  time  expires  on  a  Sunday  or 
other  day  when  the  offices  are  closed,  see  Sect.  22  (1878). 

And  see,  as  to  omission  to  register  from  inadvertence.  Sect. 
14  (1878).  Although  an  inventory  or  schedule  annexed  or 
referred  to  in  a  bill  of  sale  must  be  registered,  in  strictness 
under  the  present  section,  it  forms  no  part  of  the  deed,  and  if 
a  list  of  things  not  expressed  to  be  assigned  by  the  deed  is 
found  in  such  schedule  they  will  not  pass  (o).  And  it  is  appre- 
hended this  will  still  be  the  case  under  the  4th  Section  of  the 
Amendment  Act,  whilst  on  the  other  hand,  under  that  section, 
any  attempt  to  assign  by  general  words  chattels  not  in  the 

(Q  Ex  parte  National  Mercantile  89 ;  6  &  7  Vict,  c  36.     Ab  to  tlie 

Bank  re  ffaynes,    15  Ch.    D.    42,  execution  of  warrants  of  attorney  and 

49  L.  J.  fiank.  62.  cognovits,  see  82  &  S3  Vict.  c.  62,  & 

{O)  EzparU  BoUand,  21  Ch.   D.  24,  et  seq, 

543,  52  L.  J.  Ch.  113,  31  W.  R.  102.  (n)   WiUiamt  v.  Burgeu,  12  A.  & 

(m)  As  to  filing  warrants  of  attor-  B.  635. 

ney  to  confess  judgment  for  the  pay  (o)  Ex  parte  Jardine,  L  R.  10  Ch. 

ment  of  money  and  cognovit  actionem  App.  322. 
in  personal  actions,  see  3  Geo.  4,  c. 


THE  BILLS  OF  SALK  ACTS,   1878  AND   1882.  597 

schedule  will  be  ineffectual.  So  formerly,  where  the  schedule  Act  1878. 
annexed  to  a  bill  of  sale  at  the  time  of  its  execution,  consisted  §  10. 
of  loose  sheets  of  paper  containing  an  inventory,  and  afterwards 
a  true  copy  of  such  schedule  was  made  and  substituted  for  the 
original,  and  a  copy  of  the  deed  and  new  schedule  were  registered, 
this  was  held  not  to  affect  the  validity  of  the  deed,  and  the 
registration  was  sufficient. 

The  copy  to  be  filed  must  be  a  "  true  copy,<'*  but  a  mere  True  copy, 
clerical  mistake  will  not  vitiate  the  registration,  as  for  instance 
spelling  the  surname  of  the  grantee  inaccurately ;  but  it  would 
have  been  otherwise  if  the  grantor's  name  had  been  wrong  ( p). 

The  affidavit  ought  to  be  filed  at  the  same  time  as  the  bill  of 
sale,  and  the  registrar  w^ould  not  be  justified  in  filing  one  with- 
out the  other  (q).  On  the  other  hand,  his  duties  being  purely 
ministerial,  he  is  not  bound  to  inquire  whether  the  require- 
ments of  the  Act  have  been  complied  with  (r). 

The  affidavit  must  set  forth — (1)  The  time  of  making  the  bill 
of  sale  ;  (2)  Its  due  execution  and  attestation  ;  (3)  A  description 
of  the  residence  and  occupation  of  the  grantor ;  and  (4)  A  like 
account  of  the  attesting  witness. 

Inaccuracies  in  these  several  particulars  have  given  rise  to  a 
variety  of  cases  far  too  numerous  to  set  out  here,  but  some  of 
the  most  important  will  be  found.  It  is  not  so  material  that 
the  bill  of  Side  should  contain  all  these  particulars,  but  the 
affidavit  must,  for  it  is  to  the  affidavit  the  section  refers.  And 
if  the  affidavit  does  not  contain  the  requirements,  the  bill  of 
sale  will  be  void  although  the  deed  itself  is  accurate. 

Taking  the  requirements  in  their  order :  and  first,  as  to  "  the  The  execution, 
time  of  making  or  giving  the  bill  of  sale,"  that  is,  its  execution. 
It  is  sufficient  to  state  that  the  bill  of  sale  was  given  on  the 
day,  it  bears  date,  although  the  actual  date  is  not  named  (s). 
And  if  the  affidavit  state  the  day  of  the  actual  execution  of  the 
bill  of  sale,  it  is  valid  though  the  consideration  money  was  not 
paid  nor  the  deed  attested  until  two  days  after  the  actual 
execution  (t). 

Second, as  to  its  "due  execution  and  attestation."  Where  the 
attestation  clause  to  the  bill  of  sale  stated  that  before  its  execu- 

(p)  Oardnor  t.  Shaw,  19  W.  R.  190. 

75^.  (s)  Lamb  t.    Bruce,  45  L.  J.  Ex. 

{q)  Grindell  v.  Brendon,  6  C.  B.  638. 

N.  S.  698,  28  L,  J.  C.  P.  333.  (0  DarvUl  v.  Terry,  30  L.  J.  Ex. 

(r)  Needham  v.  Johtison,  8  B.  &  S.  855. 
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Act  1878.   tion  it  had  been  read  over  and  explained  to  the  grantor,  then, 
§  10.       though  the  affidavit  did  not  state  this  fact,  but  did  state  that 
'  the  paper  writing  thereto  annexed  was  a  true  copy  of  a  bill  of 

sale  (describing  it)  "  and  of  every  attestation  of  the  execution 
thereof,"  it  was  held  sufficient  (m). 
Description  of        Third,  **  description  of  the  grantor."     It  is  most  important 
grantor.  ^^ifii  this  should  be  accurate,  the  objects  of  registration  being  to 

give  publicity  and  notoriety  to  the  fact  as  regards  persons  with 
whom  the  grantor  has  dealt  or  is  about  to  contract  debts,  and 
so  as  to  insure  his  identity  upon  oath  (x).  And  any  mis- 
description or  absence  of  a  true  description  in  regard  to  his 
occupation  is  substantial,  and  invalidates  the  transaction  (y). 
And  it  must  be  a  description  of  the  residence  and  occupation 
of  the  grantor  at  the  time  of  making  the  affidavit  and  of 
registering  the  bill  of  sale  (z).  The  description  must  be  such 
ii8  to  enable  parties  to  make  such  investigations  as  would  be 
necessary  for  their  protection  before  either  advancing  money 
or  supplying  goods.  But  the  description  will  be  sufficient  if  an 
ordinary  person  by  ordinary  inquiry  and  the  exercise  of  ordinary 
intelligence  can  ascertain  where  he  will  find  the  object  of  his 
search  (a).  If  the  affidavit  states  the  bill  of  sale  to  have  been 
made  between  the  parties  mentioned  in  it  (6),  or  if  it  recites 
tiic  bill  of  sale  following  the  description  of  the  parties  given 
therein,  although  not  in  terms  verifying  them,  it  will  be 
sufficient  (c).  And  as  a  general  rule  a  defect  in  the  affidavit 
cannot  be  supplied  by  the  description  in  the  bill  of  sale  (</), 
but  where  the  grantor  was  clearly  described  in  the  deed  and  im- 
perfectly in  the  affidavit,  the  defect  was  cured  by  reference  to 
the  deed  (e). 

It  must  however  be  borne  in  mind  that  all  such  references  to 
the  deed  are  for  the  purpose  of  supplementing  deficiencies  where 
the  deed  is  clearly  verified.     If  the  description  however  in  the 

(«)  Ex  parte  Cartfr,  re  Threapple-  (a)  Blount  t.  JIarriSf  4  Q.  B.  D. 

ton,  12  Ch.  D.  908  ;  41  L.  T.  37.  603,  48  L.  J.  Q.  R  169. 

(x)  Jonei  V.  Harrit,  L.  R.  7  Q.  B.  (6)  He  Fotdgar  v.  Ta^flor,  29  L.  J. 

157.  41  L.  J.  Q.  B.  6.  Ex.  164. 

{y)  Allen  v.   Thompson,  1  H.  &  (c)  Wilcoxon  t.  Searby,  29  L.  J. 

N.  15,  25  L.  J.  Ex.  249.  Ex.  164. 

(2)  BuUon  V.  0'.V«7,  4  C.  P.  D.  (rf)  Pickard  ▼.  BrttUy  29  L.  J. 

354,  48  L.  J.  C.  P.  368;  overruling  Ex.  18. 

on  this  point  London  d:  WcatminMcr  {e)  Thorpe  t.  Brown,  L.  &.  2  H. 

Loan  Co.  t.  Chase,  12  C.  B.  N.  S.  L.  220. 
730. 
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affidavit  is  not  merely  insufficient  but  untrue,  or  misstated,  the    Act  1878. 
defect  is  incurable ;  therefore  a  description  of  the  witness  in  the       §  10. 
affidavit  as  a  gentleman,  who  had  subscribed  himself  in  the 
deed  as  a  clerk  to  a  solicitor,  was  held  to  be  bad  (/). 

Where  there  are  two  grantors  and  only  one  of  them  is  in  pos-  Name  o£ 
session,  the  affidavit  will  not  be  sufficient  if  it  only  describe  the  S'^^^* 
grantor  in  possession  {</).  Where  the  bill  of  sale  is  given  by  a 
trading  company  (even  though  there  be  no  power  to  do 
so  given  by  the  articles  of  association),  it  is  not  necessary  to 
give  more  than  its  name  in  the  affidavit  or  bill  of  sale,  and  it  is 
not  necessary  to  state  the  residences  or  occupations  of  the 
directors  who  sign  as  such  and  not  as  attesting  witnesses  (A). 
An  error  in  the  description  of  a  man's  Christian  name  has  been 
held  of  no  importance  (t). 

"  Residence "  means,  for  the  purposes  of  the  Act,  the  place  Resideaoe. 
where  a  person  carries  on  business  for  himself  or  his  employer 
during  the  day,  and  not  the  place  where  he  may  happen  to 
sleep  at  night,  and  moreover  the  place  where  he  so  carrries 
on  business  at  the  time  of  registering  the  bill  of  sale,  and 
where  he  is  most  likely  to  be  found.  A  solicitor's  clerk  may 
be  described  as  residing  at  his  master's  office  (k),  and  a  person 
may  also  be  described  as  residing  at  the  place  where  he 
sleeps  (/).  What  is  a  sufficient  description  of  residence  it 
would  seem  is  a  question  to  be  decided  by  the  judge,  and  not 
for  the  jury  (m),  and  each  case  must  always  be  one  of  degree  in 
respect  of  particularity,  depending  upon  its  own  circum- 
stances (n).  And  as  to  what  is  a  proper  description  of  a 
grantor  with  an  ambulatory  residence  (o).  And  where  a 
person  has  more  than  one  address,  it  would  seem  best  to 
describe  him  as  of  the  principal  one  (/>). 

(/)  Brodrkk  T.   Scale,    L  R.   6  J.  Q.  B.  73  ;   Ex  parU  Brewell,  re 

C.  P.  98 ;  Murray  v.  Mackenzie^  L  Botne,  29  W.  R.  299. 

B.  10  C.  P.  626.  {I)  AUenhorou^h  v.  Thompson,  27 
ig)  Hooper  v.  ParmenUi',  10  W.  L.  J.  Ex.  23,  2  H.  &  N.  659. 

R.  648.  (m)  PhiUips  v.  Burt,  2  F.  &  F. 

(A)  Shears  v.  Jacob,  L.  R.  1  C.  P.  862. 

613,  36  L.  J.  C.  P.  241  ;  DeffeU  v.  (n)  Brigga  v.  Boss,  L.  R.  3  Q.  B 

White,  36  L.  J.  C.  P.  25,  L.  R.  2  268,  37  L.  J.  Q.  B.  101  ;  Be  Hams, 

C.  P.  144.  10  Ir.  Ch.   100  ;  WaUU  t.   Smith, 
(t)  Ex  parte  McHattie,  re  Wood,  W.  N.  1882,  p.  77. 

10  Ch.   D.  398  ;   CorbeU  t.   Bowe,  (o)  Cooper  v.  Ibherson,  44  L.  T. 

25  W.  R.  59.  809. 

(Jt)  BlaclciceU  v.    Ewjland,  27  L.  (/>)  Ex  parte  yational  Mercantile 

J.  Q.  B.  124;  Hewer  t.  Cox,  30  L.  Bank,  re  Utiyne^^,   10  Oh.    I).    42, 
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Act  1878. 
§  10. 

Occupation. 


Attesting  wit- 
ness. 


"  Occupation  "  means  the  principal  business  a  man  follows, 
the  profession,  pursuit,  calling,  or  avocation  by  which  he  seeks 
to  make  his  living  (q).  If,  therefore,  a  man  has  an  office  or 
occupation,  "  esquire  "or  "  gentleman  "  would  in  such  a  esse 
be  an  improper  description  (r),  but  if  the  person  has  no 
occupation,  and  belongs  to  the  class  of  life  to  which  the  term 
"gentleman"  is  usually  applied,  he  may  be  so  described  («). 
As  to  the  description  of  the  following  classes  of  persons  see 
cases  below  : — merchant  (t),  government  clerk  («),  account- 
ant (x)y  railway  clerk  (y),  widow  (z),  foreman  tailor's  cutter  (a), 
peer  of  realm  (b).  And  as  to  a  person  bearing  the  same  name 
as  his  fiither,  it  seems  unnecessary  to  describe  him  as  "the 
younger "  (c).  And  where  the  occupation  has  ceased  to  be 
carried  on  (d). 

Fourth,  "  the  description  of. the  attesting  witness."  As  to 
the  attestation  which  is  required  by  the  Amendment  Act,  see 
Sect.  10  of  that  Act 

As  to  the  accuracy  of  the  description  of  the  attesting  witness 
being  supplemented  by  reference  to  the  bill  of  sale  (e).  Where 
there  are  two  attesting  witnesses,  the  affidavit  must  contain  a 
proper    description    of   both  (/).     Registration  will    not    be 


49  L.  J.  Bank.  62  ;  Ex  parte  Booman^ 
re  Vining,  L.  R.  10  Eq.  68  ;  Ex  parte 
Jerningham,  9  Ch.  D.  466.  And  see 
Ex  parte  Webster,  62  L.  J.  Ch.  875. 

(5)  Tutan  V.  Sanoner,  27  L.  J.  Kx. 
293 ;  Liickin  v.  UanUpi,  21  L.  T.  366. 

(r)  In  re  0* Conner,  27  L.  T.  0.  S. 
27  ;  Ex  parte  Hooman,  re  Vining, 
supra;  BrodHch  v.  Scale,  supra  ; 
Allen  V.  Thompson,  supra;  Adams 
V.  Graham,  33  L.  J.  Q.  B.  71 ; 
Dryden  v.  I/ope,  9  W.  R.  18 ;  Beales 
V.  Tennant,  29  L.  J.  Q.  B.  188 ; 
Smith  V.  Cheese,  1  C.  P.  D.  60. 

(s)  Gray  v.  Jones,  14  C.  B.  N.  8. 
743. 

U)  Gugen t.  Samps  m,i  F.  &  F.974. 

(it)  Grant  v.  Sfuiw,  L.  R.  7  Q.  B. 
700,  41  L.  J.  Q.  B.  305. 

(x)  Briggs  v.  Boss,  L.  R.  3  Q.  B. 
268. 

(y)  Larchin  v.  North  Western 
Deposit  Bank,  L.  R.  10  Ex.  64. 

(2)  Ex  parte  Wolfe,  re  Dnvcy,  4«l 
L.   T.   321 ;  Luckln  v.   Uamlyn,  21 


L  T.  866. 

(a)  Ex  parte  National  DeposijL 
Bank,  re  Wills,  26  W.  R.  624. 

{b)  Be  Earl  of  Limerick,  7  Ir.  Jur. 
65. 

(c)  Re  F<ndgar  t.  TayUyr,  29  L.  J. 
Ex.  154  ;  1  L.  T.  57;  and  see  Ex 
parte  PopplevoeU,  re  Storey,  21  Ch. 
D.  73,  52  L.  J.  Ch.  89. 

(d)  Trousdale  v.  Sheppard,  14  Ir. 
C.  L.  Rep.  370;  Ex  parte  Young,  re 
Symonds,  42  L.  T.  744  ;  CagUt  t. 
Dou^nton,  49  L.  J.  C.  P.  6  ;  5  C. 
P.  D.  56 ;  Ex  parte  Kahen,  re 
Hewer,  21  Ch.  D.  571  ;  and  see 
Cooper  V.  Davis,  31  W.  R.  721; 
46  L.  T.  856. 

{e)  Ex  parte  Ma/^semie,  re  Bent^ 
42  L.  J.  Bank.  25  ;  and  Bouth  t. 
Boublot,  28  L.  J.  Q.  B.  240  ;  Bro- 
drick  V.  ScaU,  L.  R.  6  C.  P.  98, 
40  L.  J.  C.  P.  130. 

(/)  Nicholson  V.  Cooper,  27  L.  J. 
Ex.  393  ;  Pickard  v.  Marriage, 
1  Ex.  D.  364 ;  45  L.  J.  Ex.  594. 
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invalidated  on  the  ground  that  the  afl&davit  of  execution  is  Act  1878. 
sworn  before  a  solicitor  for  the  grantee  (^),  and  the  execution  of  §  10. 
the  deed  by  the  grantor  may  be  attested  by  the  solicitor  of  the 
grantee  (A).  It  has  also  been  decided  that  the  affidavit  under 
the  principal  Act  must  state  that  the  bill  of  sale  was  "  duly 
attested  "  by  the  attesting  solicitor,  i.e.,  that  he  was  present 
and  witnessed  the  due  execution,  so  that  an  affidavit  which 
only  verifies  his  signature  to  the  attestation  clause,  and 
describes  his  residence  and  occupation,  is  defective  (t),  and  it 
must  appear  from  the  affidavit  that  the  solicitor  did  in  fact 
attest,  i,e,y  was  present  and  saw  the  grantor  execute  the  deed, 
so  that  if  such  affidavit  only  verifies  the  signature  of  the 
solicitor  to  the  attestation  clause,  it  is  not  sufficient  (k) ;  but 
the  affidavit  need  not  in  so  manv  words  state  that  the  witness 
did  attest  the  bill  of  sale  (/).  Where  the  affidavit  is  defective, 
application  should  be  made  to  a  judge  as  directed  by  Sect.  14  of 
the  principal  Act.  By  Sect.  37  of  the  Stamp  Act,  1870,  a  copy 
of  a  bill  of  sale  is  not  to  be  filed  in  any  court  unless  the 
original  duly  stamped  is  produced  to  the  proper  officer,  but  the 
absence  of  such  a  stamp  will  not  render  the  registration 
invalid. 

(3.)  By  this  enactment  every  condition  (whether  precedent  Defeasance  or 
or  subsequent),  subject  to  which  the  bill  of  sale  is  given,  or 
declaration  of  trust  in  respect  thereof,  is  to  be  contained  in  the 
body  of  the  deed.  Under  the  1854  Act,  it  was  held  that  the 
defeasance,  condition  or  declaration  of  trust  contemplated  by 
the  section  was  such  as  is  usually  found  appended  to  a  bill  of 
sale,  affijcting  its  operation,  as  between  grantor  and  grantee,  by 
diminishing  the  rights  of  the  grantee  in  the  estate  purported 
to  be  granted,  or  affecting  them  prejudicially  in  favour  of  the 
grantor,  and  did  not  include  an  independent  agreement  not 
qualifying  the  rights  of  the  grantee  (m),  but  it  is  not  necessary 
to  state  on  the  face  of  the  deed  the  name  of  the  person  actually 

(g)  Vernon  v.  Cooke,  49  L.  J.  C.  P.  139,  51  L.  J.   Q.  B.  558  ;  and  Ex 

767.  parte  Knightly,  re  Moulson,  51  L. 

{h)  Penwarden  t.  Roberts,  9  Q.  B.  J.  Ch.  823,  46  L.  T.  776. 
D.  137,  51  L.  J.  Q.  B.  812.  (/)  Yatee  v.  Aakcroft,  47  L.  T.  837. 

{i)  Skarpe  v.   Birch,  8  Q.  B.  D.  (m)  Robinson  v.   CoUingtPood,   17 

111  ;  61  L.  J.  Q.  B.  64  ;   and  see  as  C.  B.  N.  a  777  ;  Exparte  Southam, 

to  omission,    Blaiber^  v.  Parke,  10  17  Eq.  678,  43  L.  J.  Bank.  39  ;  Ex 

Q.  B.  D.  90  ;  52  L.  J.  110.  parU  Collins,  re  Lees,  L.  R.  10  Ch. 

{k)  Ford  V.   Kettle,   9  Q.   B.   D.  367. 
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Act  1878.    advancing  the  money,  unless  there  be  some  trust  in  favour  of 

§  10.       the  grantor  (n).     And  where  at  the  time  of  the  advance  there 

^  was  a  collateral  agreement  not  to  register  in  consideration  of 

which  a  larger  bonus  was  charged,  it  was   held   that  such 

agreement  was  not  a  "defeasance  or  condition''  within  this 

section  (o). 

Priority  of  Priority  in  case  of  two  or  more  bills  of  Bale  of  the  same  chattels, 

^^^^^-  Under  the  Act  of  1854,  registration  was  only  necessary  to 

protect  a  bill  of  sale  against  the  parties  specially  named  in  the 
Act  (see  Sect.  1).  It  was  therefore  unnecessary  as  between 
grantor  and  grantee,  and  also  as  between  the  first  grantee  and 
a  second  or  subsequent  grantee  of  the  same  chattels  (/>).  As 
we  have  seen,  under  the  1878  Act,  registration  and  its  pre- 
liminaries are  unnecessary  as  between  grantor  and  grantee  (9), 
Succegsive  but  the  above  section  now  regulates  the  order  of  priority  as 
between  successive  gi-untees,  the  test  being  prior  registration, 
so  far  as  it  affects  the  title  to  the  chattels  included  in  both 
securities.  So  it  has,  under  this  section,  been  held  that  if  there 
are  two  competing  bills  of  sale,  the  first  unregistered  and  the 
second  duly  registered,  the  latter  will  take  priority  (r),  and  the 
clause  applies  independent  of  Sect.  8,  and  whether  the  debtor 
has  or  has  not  become  bankinipt  or  suffered  execution.  Neither 
will  notice  of  the  first  bill,  given  to  the  holder  of  the  second 
when  he  advanced  his  money,  prejudice  his  right  if  there  be 
prior  registration  («).  It  is  submitted,  if  there  are  two  successive 
bills  of  sale,  and  both  are  registered  within  seven  days,  and  the 
second  is  registered  as  a  matter  of  fact  before  the  first,  that,  not- 
withstanding such  registration  the  first  shoidd  have  priority,  and 
that  there  is  nothing  in  this  section  to  take  away  such  right 
which  the  first  bill  of  sale  holder  acquires:  Istly.  Because  of  his 
prior  assignment  and  the  property  acquired  in  the  goods  to  be 
followed  by  possession ;  2ndly.  Because  the  time  limited  for 
registration  should  render  in  the  meantime  his  title  indefeasible ; 
3rdly.  Because  the  Act  was  not  passed  in  the  interest  of  com- 
peting holders  but  of  creditors,  and  the  effect  of  otherwise  holding 

(n)  Robinson  t.  CoUiiigwood,  supra,  (r)  ConneUy  t.  Steer,  50  Lw  J.  Q. 

(o)  Ex  parte  Popplewell,  re  Storey,  B.  326,  overruling  Lyons  r.  Tucker, 

21  Ch.  D.  73,  52  L.  J.  Ch.  39.  6  Q.  B.  D.  620. 

( p)  Nicholson  v.  Cooper,  27  L.  J.  {s)  Edicards  v.  Edtoards,  L.  IL  2 

Ex.  393.  Ch.  D.  291,  24  W.  R,  713. 

(q)  Davis  v.  Gomltnan,  cited  ante. 
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would  be  to  place  the  subsequent  grantee  in  a  better  position    Act  1878. 
than    a    creditor.     Under  the  principal    Act  (Sect.   8,  now       §  10. 
repealed),  it  was  held  that  seizure  by  the  sheriff  was  sufficient 
to  take  the  goods  out  of  the  apparent  possession  of  the  debtor, 
so  as  to  give  effect  to  the  bill  of  sale  holder's  title  as  against 
the  trustee  or  creditor,  although  he  omitted  to  register  (t). 

Where,  also,  under  the  former  Act  (1854),  a  bill  of  sale  was  Successive 
not  registered,  and  a  renewed  bill  was  given,  which  was  o  aa  e. 
registered  within  the  prescribed  time,  it  was  held  valid  against 
an  execution  afterwards  issued,  and  also  that  the  second 
operated  to  cancel  the  first  (u) ;  and  where  two  bills  of  sale  had 
been  successively  given  to  different  persons  of  the  same  goods, 
which  were  afterwards  seized  under  an  execution,  the  first  bill 
of  sale  being  unregistered,  and  the  second  registered,  it  was 
held  that  the  execution  creditor  could  not  set  up  the  first  or 
void  bill  of  sale  against  the  grantee  of  the  second  (x) ;  where 
there  were  two  bills  of  sale  to  different  persons,  and  both 
were  registered,  and  the  second  mortgagee  obtained  possession 
first,  it  was  held  not  to  give  him  priority  (y) ;  and  where  of  two 
bills  of  sale  the  first  was  not  registered,  but  the  second  was,  and 
the  goods  were  seized  in  execution,  the  grantee  under  the 
second  bill  was  held  entitled,  and  the  first  was  avoided  entirely, 
although  but  for  the  execution  it  would  have  prevailed  (2). 

The  holder  of.  an  absolute  bill  of  sale  who  has  seized  and 
sold  is  not  under  any  liability  to  the  holder  of  a  second  bill  of 
sale  for  losses  on  the  sale  (a).  As  to  subsequent  advances,  if  Subsequent 
the  bill  of  sale  secures  future  advances  up  to  a  specified  *°^^*^*** 
amount,  the  mortgagee  has  no  priority  in  respect  of  such 
advances  after  notice  of  a  second  mortgage,  and  for  advances 
made  after  such  notice  (6).     As  to  the  right  of  the  grantee  to 


(t)  AfarpUs  r.  Hartleyy  SO  L.  J.  Q. 

B.  92  ;  Banbury  t.  WhUe,  2  H.  & 

C.  300,  32  L.  J.  Ex.  258  ;  Piercy  v. 
Humphreys,  17  L.  T.  N.  S.  463 ;  Ex 
parte  Northern  Investment  and  /)*'»* 
count  Company,  27  L.  T.  520 ; 
BrignaU  v.  Cohen,  21  W.  R.  25 ;  Ex 
parU  Safferyy  16  Ch.  Div.  668; 
and  see  the  recent  decision  in  Ex 
parte  Blaibery,  re  Toomer,  ante. 

{u)  Smale  v.  Burr,  L.  R.  8  C.  P. 
64  ;  Bamaden  v.  Lupton,  L.  R.  9 
Q.  B.  17  ;  Ex  parte  Payne,  re  Cross, 


11  Ch.  Div.  539. 

(ar)  Edwards  v.  Enfflish,  7  E.  &  B. 
564. 

(y)  Ex  parte  Allen,  re  Middleton, 
L.  R.  11  Eq.  209. 

(2)  Richards  v.  Jamjts,  L.  R.  2 
Q.  B.  285 ;  Ex  parte  Leman,  re  Bar- 
rand,  L  R.  4  Ch.  D.  23. 

(a)  Maughan  v.  Sharpe,  17  C.  B. 
N.  S.  443,  34  L.  J.  C.  1\  19. 

(6)  Jlopkinsan  v.  Bolt,  9  H.  L  Ca. 
514. 
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Act  1878.    sell  the  prKxls  mortgaged,  the  principle  would  seem  to  be  that 

§  10.       if  the  gnintee  allow  the  grantor  to  hold  himself  out  as  being 

Ki-ht  of       ~  ^^*^  owner  of  the  goods,  he  has  an  implied  authority  to  sell 

^'riri»*^  Uf  sell  them,  if  in  the  onlinary  course  of  his  business,  or  where  their 

t  ic  gf>r  ».         ^j^  j^  absolutely  necessary  to  the  carrying  on  of  the  business, 

and  it  can  be  implied  that  it  was  intended  such  business  should 

be  carried  on  (r).     But  where  it  was  found  that  the  sale  was 

fniudiilent,  but  the  defendants  did  not  know  this,  and  bought 

the  g(HKi8  bond  Jidey  judgment  was  for  the  plaintiff,  the  bill  of 

sale  holder  (d),  and  the  absence  of  a  covenant  does  not  affect  the 

mortgagee's   rights  against  purchasers   from  the  grantor  (e). 

Fniudiilently  to  obtain  an  advance  upon  goods  as  unencumbered 

wliich  have  been  given  as  prior  security  is  an  indictable  false 

pretence  {/). 

Transferor  Non-registration  of  a  transfer  or  €iS8ignment  of  a  reffU- 

;i>iMij,'nirient  of     ^  i  i  'it      /•        t 

Mil  of  bale.       ^^^^(^  ^"^  of  sale. 

See  also  Sect.  1 1  of  the  principal  Act  as  to  renewal  of  regis- 
tration not  including  such  transfers.  If,  however,  there  should 
be  a  further  advance  upon  such  transfer,  such  further  advance 
would  be  void  unless  there  were  a  re-registration  (g).  And  as 
to  an  advance  made  upon  such  transfer,  but  not  in  excess  of 
amount  originally  advanced,  but  which  had  been  paid  off  {h\ 

Act  1882.  The  execution  of  every  bill  of  sale  by  the  grantor  shall 
§  10-  be  attested  by  one  or  more  credible  witness  or  witnesses, 
Attcatation.  jjq^  being  a  party  or  parties  thereto.  So  much  of  section 
ten  of  the  principal  Act  as  requires  that  the  execution  of 
every  bill  of  sale  shall  be  attested  by  a  Solicitor  of  the 
Supreme  Court,  and  that  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale  the  effect  thereof 
has  been  explained  to  the  grantor  by  the  attesting  witness, 
is  hereby  repealed, 

(c)  National  Mercantile  Bank  y.  (e )  Payne  ▼.  Pem^  6  Q.  B.  D.  620, 

Hampton,  6  Q.  B.  D.  177  ;   Walker  60  L.  J.  Q.  B.  441. 

V.  Clay,  49  L.  J.  C.  P.  560  ;  Coeh-  (/)  Reg,  v.  Meakin,  11  Cox,  270. 

fvinr  V.  Rt/miU,  40  L.  T.  744 ;  National  (g)   Wale  r.  CommiuUmen  of  In- 

Bank  T.  Pymill,  44  L.  T.  767.  land  Revenue,  4  Ex.  Dir.  270. 

(rf)  Taylor  y.  McKeand,  5  C.  P.  D.  (h)  Home  ▼.  Hughes,  6  Q.  B.  D. 

358,  iO  L.  J.  C.  P.  563.  676. 
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Tliis  mode  of  attestation  is  substituted  for  that  prescribed  in  Act  1882. 
the  1878  Act  (Sect.  10,  Sub-sect.  1),  and  will  now  prevent  much  §  10. 
unnecessary  contention.  If  attestation,  which  is  not  at  com- 
mon  law  requisite  as  between  the  parties  to  the  deed,  is  now, 
as  it  seems  it  is,  necessary  to  make  the  deed  binding,  the  oath  of 
a  credible  person  is  to  be  sufficient :  and  now  that  the  securities 
formerly  given  for  sums  under  £30  by  necessitous  people  can 
no  longer  be  given,  the  giiardianship  and  advice  on  the  part  of 
the  solicitor,  which  the  1878  Act  attempted  to  set  up,  is  dis- 
pensed with,  so  that  if  a  man  voluntarily  sets  his  hand  to  a 
deed  which  he  does  not  imderstand,  he  will  be  bound  by  it. 
The  necessity  for  any  such  explanation  is  also  less  apparent, 
because  the  deed  itself  will  now  derive  its  force  and  interpreta- 
tion from  the  Act  itself. 

As  to  what  is  a  "  credible  witness,"  and  how  and  by  whom  the 
credibility  is  to  be  determined,  seems  doubtful.  All  persons 
compos  mentis,  and  who  have  arrived  at  years  of  discretion, 
presumably  are  credible,  until  their  veracity  is  otherwise  im- 
peached, which,  as  a  rule,  can  only  take  place  on  theur  exami- 
nation as  witnesses,  and  in  a  prescribed  manner.  The  dis- 
qualification of  one  of  the  parties,  as  such  a  witness,  is  only 
declaratory  of  the  law  (i). 

As  to  all  unregistered  bills  of  sale  (which  of  course  do  not 
come  within  Sect.  16  of  the  principal  Act),  whenever  the  ques- 
tion at  issue  is  the  due  execution  of  the  bill  of  sale,  it  will  be 
necessary  to  call  the  attesting  witness  or  one  of  the  attesting  ' 
witnesses,  this  being  now  a  document  for  the  attestation  of 
which  a  witness  is  necessary  (k). 

The  registration  of  a  bill  of  sale,  whether  executed    Act  1878. 
before  or  after  the  commencement  of  this  Act,  must  be       §  ^^• 
renewed  once  at  least  eveiy  five  years,  and  if  a  period  of  registration, 
five  years  elapses,  from  the  registration  or  renewed  regis- 
tration of  a  bill  of  sale  without  a  renewal  or  further  re- 
newal (as  the  case  may  be),  the  registration  shall  become 
void. 

The  renewal  of  a  registration  shall  be  effected  by  filing 

(0  Sc^U  y.Claridje,  7  Q.  B.   D.  (1:)  See  Stephen's  Law  of  Bvidenoe. 
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Act  1878.   with  the  Registrar  an  affidavit  stating  the  date  of  the  bill 

_    8  Jl^ of  sale  and  of  the  last  registration  thereof,  and  the  names, 

residences,  and  occupations  of  the  parties  thereto,  as  stated 
therein,  and  that  the  bill  of  sale  is  still  a  subsisting 
security. 

Every  such  affidavit  may  be  in  the  form  set  forth  in 
the  schedule  (A)  to  this  Act  annexed. 

A  renewal  of  registration  shall  not  become  necessary 
by  reason  only  of  a  transfer  or  assignment  of  a  bill  of 
sale. 

Relief  may  be  had  imder  Sect.  14  of  the  principal  Act, 
where  non-renewal  has  been  the  result  of  inadvertence. 

The  Act  of  1882  (except  where  expressly  made  so)  does  not 
apply  to  bills  of  sale  registered  before  the  commencement  of 
the  Act,  so  long  as  the  registration  thereof  is  not  avoided  by 
non-renewal  or  otherwise. 

All  bills  of  sale  under  the  Amendment  Act  will  require  regis- 
tration every  five  years.  If  the  grantor,  however,  in  the 
interval  between  the  original  registration  and  the  re-registra- 
tion, change  his  address,  the  affidavit  must  give  the  original 
and  not  the  new  address,  otherwise  it  will  be  void  (/). 

Transfers  &c.  AH  such  transfers  or  assignments  do  not  require  registrar 
tion,  unless  indeed  at  the  time  there  should  be  an  inde- 
pendent advance  made.  And  the  bill  must  be  re-registered, 
notwithstanding  it  has  been  transferred,  after  the  lapse  of  five 
years  from  the  prior  registration,  and  even  an  absolute  bill  of 
sale,  not  by  way  of  security,  must  be  re-registered  if  the 
grantor  be  left  in  possession  (m). 

Act  1882.       Where  the  affidavit  (which  under  section  ten  of  the 
8  *^'       principal  Act  is  required  to  accompany  a  bill  of  sale  when 

Local  i^ffistnu    *^  *  *  r       j 

tion  of  con-      presented  for  registration)  describes  the  residence  of  the 

I^?Jf  °^  ^*^  ^^  person  making  or  giving  the  same  or  of  the  person  against 

whom  the  process  is  issued  to  be  in  some  place  outside 

(0  Ex  parU  Webtter,  re  Morris^       Astoctatum,    2  Q.    B.    D.    361,  46 
81  W.  R.  Ill,  C.  A.  li.  J.  Q.  B.  648. 

(m)  Karel  v.  Kosher  Meat  Suj^ply 
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the  London  bankruptcy  district,  as  defined  by  the  Bank-    Act  1882. 
niptcy  Act,  1869,  or  where  the  biU  of  sale  describes  the       ^      ' 
chattels  eniunerated  therein  as  being  in  some  place  out-  32  k  33  Vict. 

,  c.  71|  8.  60. 

side  the  said  London  bankruptcy  district,  the  registrar  (^^^  ^ 
under  the  principal  Act  shall  forthwith  and  within  three 
clear  days  after  registration  in  the  principal  registry,  and 
in  accordance  with  the  prescribed  directions,  transmit 
an  abstract  in  the  prescribed  form  of  the  contents  of  such 
bill  of  sale  to  the  county  court  registrar  in  whose  district 
such  places  are  situate,  and  if  such  places  are  in  the  dis- 
tricts of  different  registi*ars  to  each  such  registrar. 

Every  abstract  so  transmitted  shall  be  filed,  kept,  and 
indexed  by  the  registrar  of  the  county  court  in  the  pre- 
scribed manner,  and  any  person  may  search,  inspect,  make 
extracts  from,  and  obtain  copies  of  the  abstract  so  regis- 
tered in  the  like  manner  and  upon  the  like  terms  as  to 
payment  or  otherwise  as  near  as  may  be  as  in  the  case  of 
bills  of  sale  registered  by  the  registrar  under  the  principal 
Act. 

Rules  have  been  published  with  respect  to  these  entirely 
new  provisions,  see  Appendix. 

As  to  how  such  searches  are  to  be  made  and  the  regulations 
prescribed,  see  Sect.  16  of  the  principal  Act  and  also  Sect.  16 
of  the  Amendment  Act. 

The  facilities  here  aiForded  for  local  search  and  inspection 
will  no  doubt  be  of  great  service  to  the  trading  community. 
The  London  district,  by  the  Bankruptcy  Act,  1869,  Sect.  60 
and  Sched.  2,  comprised  the  City  of  London  and  the  liberties 
thereof,  and  aU  such  parts  of  the  Metropolis  and  other  places 
as  are  situated  within  the  districts  of  the  Metropolitan 
County  Courts  of  Bloomsbury,  Bow,  Brompton,  Clerkenwell, 
Lambeth,  Marylebone,  Shoreditch,  Southwark,  Westminster, 
and  Whitechapel.     And  see  Sect.  96,  B.  A.,  1883,  Schedule  3. 

The  registrar  shall  keep  a  book  (in  this  Act  called  "  the    Act  1878. 
register  ")  for  the  purposes  of  this  Act,  and  shall,  upon  the      «  ^"' 
filing  of  any  bill  of  sale  or  copy  under  this  Act,  enter  gi^,^  ™ 
therein  in  the  form  set  forth  in  the  second  schedule  (B.) 
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Act  1878.  to  this  act  annexed,  or  in  any  other  prescribed  form,  the 
8  ^^'  name,  residence,  and  occupation  of  the  person  by  whom 
the  bill  was  made  or  given  (or  in  case  the  same  was  made 
or  given  by  any  person  under  or  in  the  execution  of 
process,  then  the  name,  residence  and  occupation  of  the 
person  against  whom  such  process  was  issued,  and  also 
the  name  of  the  person  or  persons  to  whom  or  in  whose 
favour  the  bill  was  given),  and  the  other  particulars  shown 
in  the  said  schedule  or  to  be  prescribed  under  this  Act, 
and  shall  number  all  such  bills  registered  in  each  year 
consecutively,  according  to  the  respective  dates  of  their 
registration. 

Upon  the  registration  of  any  affidavit  of  renewal  the 
like  entry  shall  be  made,  with  the  addition  of  the  date  and 
number  of  the  last  previous  entr}'  relating  to  the  same 
bill,  and  the  bill  of  sale  or  copy  originally  filed  shall  be 
thereupon  marked  with  the  number  affixed  to  such  affi* 
davit  of  renewal. 

The  registrar  shall  also  keep  an  index  of  the  names' of 
the  grantors  of  registered  bills  of  sale  with  reference  to 
entries  in  the  register  of  the  biUs  of  sale  given  by  each 
such  grantor. 

Such  index  shall  be  arranged  in  di^isions  corresponding 
with  the  letters  of  the  alphabet,  so  that  all  grantors  whose 
surnames  begin  with  the  same  letter  (and  no  others)  shall 
be  comprised  in  one  division,  but  the  arrangement  within 
each  such  division  need  not  be  strictly  alphabetical. 

The  registrar's  duties  are  purely  ministerial,  and  it  is  not 
his  duty  to  enquire  whether  the  affidavit  satisfies  the  require- 
ments of  the  Act  (n).  As  to  the  fees  payable  on  registra- 
tion (o).  The  bill  of  sale  and  affidavit  required  by  the  Act 
ought  to  be  filed  at  the  same  time,  and  the  registrar  would  not 
be  justified  in  filing  one  without  the  other  (p). 

(n)  Netdham  t.  JohmoUf  15  W.  R.  (p)  GrindtU  v.  Brcmdonf  6  C.  B. 

846,  8  B.  &  S.  190.  N.  S.  698. 

(o)  See  sects.  18  and  19. 
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A  copy  of  a  bill  of  sale  cannot  be  filed  unless  the  original  is    Act  1878. 
properly  stamped  (q)  ;  but  under  the  corresponding  provisions       §  12. 
of  the  statute  24  &  25  Vict.  c.  91,  s.  34,  it  was  held  that  a  bill 
of  sale  might  be  given  in  evidence,  though  not  duly  stamped 
at  the  time  of  filing  the  copy,  upon  payment  of  the  deficiency 
of  duty  and  penalty  (r). 

Every  bill  of  sale  made  or  given  in  consideration  of  any    Act  1882. 
sum  under  £30,  shall  be  void.  f   12. 

Although  one  of  the  shortest,  this  is  in  some  respects  the  Bill  of  sale 
most  important  provision  in  the  Amendment  Act,  inasmuch  as  vj  •/  *** 
it  sweeps  away  the  right  (even  as  between  grantor  and  grantee, 
it  is  presumed)  to  mortgage  by  way  of  security  for  the  payment 
of  money,  personal  chattels  for  a  less  consideration  than  J&30, 
and  thereby  putting  an  end  to  the  most  numerous  class  of  bills 
of  sale. 

The  consideration,  it  is  to  be  observed,  is  to  be  the  test,  and 
the  consideration  is  always  the  sum  which  the  grantor  receives 
for  giving  the  bill  of  sale — that  is,  receives  in  the  sense  and 
within  the  meaning  of  the  cases  cited  under  "  Consideration  ; " 
and  the  consideration  is  the  sum  advanced,  and  not  what  the 
bill  of  sale  is  given  additionally  to  secure  («).  The  security 
may  be,  however,  for  the  sum  of  JB30. 

All  personal  chattels  seized  or  of  which  possession  is    Act  1882. 
taken  after  the  commencement  of  this  Act,  under  or  by      f  13- 
virtue  of  any  bill  of  sale  (whether  registered  before  or  after  ^y  ^''^!**^' 
the  commencement  of  this  Act),  shall  remain  on  the  moved  or  sold, 
premises  where  they  were  so  seized  or  so  taken  posses- 
sion of,  and  shall  not  be  removed  or  sold  until  after  the 
expiration  of  five  clear  days  from  the  day  they  were  so 
seized  or  so  taken  possession  of. 

This  section  would  appear  to  refer  to  all  bills  of  sale,  what-  Ab  to  removal 
ever  the  date  of  registration,  and  is  intended  to  be  an  equitable  of  chattels,  and 
protection  to  grantors  against  forfeiture ;  and  taken  in  con- 

iq)  83  k  84  Vict.  c.  97,  s.  57.  («)  See  ante,  and  Ex  parte  CfhaUu 

(r)  Bellamy  v.  SauJl,   4  B.  &  S.        nor,  re   Rogers^   L.    R.   16  Ch.   D. 
265.  260. 

R  R 
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Act  1882.   junction  with  the  provisions  of  sect.  7  of  the  Amendment  Act, 
§  13.        is  intended  to  aiford  the  grantor  an  opportimitj  of  applying  to 
a  judge  of  the  High  Court  to  restrain  the  removal  or  sale  of 
the  goods  upon  being  satisfied  "  the  cause  of  seizure  no  longer 
exists,"  by  payment  of  the  money  or  otherwise  as  he  may  think 
just. 
Non-removal  of      Inasmuch,  however,  as  the  liberty  so  to  apply  to  a  judge  in 
chattels.  ^y^^  xjorrelative  sect.  7  appears  by  the  language  of  the  proviso  at 

the  end  of  the  section  to  be  limited  to  a  seizure  or  taking  pos- 
session, on  account  of  any  of  the  causes  set  forth  in  that 
section,  it  might  seem  that  the  relief  coidd  therefore  only  apply 
to  bills  registered  under  the  Amendment  Act  (the  conditions 
as  to  seizure  under  such  bills  of  sale  as  are  executed  prior  to 
the  new  Act  being  regulated  by  the  contract  in  the  deed  itself), 
but  it  has  been  held  that  sect.  7  of  the  Act  of  1882  has  a  retro- 
spective effect,  where  goods  are  seized  after  the  commencement 
of  the  Act  of  1882,  although  the  deed  was  executed  and  Fes- 
tered under  the  Act  of  1878  («),  and  the  Court  on  good  cause 
being  shown,  will  exercise  its  general  equitable  right  to  restrain 
the  grantee  upon  being  satisfied  as  to  the  paj^ent  or  perform- 
ance of  the  condition  (t). 
Court  will  not  Already,  it  woidd  seem,  an  attempt  has  been  made  to  carrv 
sect.  7  beyond  the  mere  power  to  restrain.  And  in  a  case 
where  the  Court  was  asked  also  to  set  aside  the  deed,  as  well 
as  to  restrain  the  grantee,  Hawkins,  J.,  at  chambers,  refused  to 
do  more  than  restrain  the  grantee  from  removing  and  selling 
on  being  satisfied  the  cause  of  seizure  no  longer  existed  («). 
An  additional  risk  which  the  grantee  will  now  run  is  the  lia- 
bility of  the  goods  to  be  distrained  for  rent,  and  which  rent  may 
not  have  fallen  due  at  the  time  of  seizure,  in  consequence  of  the 
goods  being  left  upon  the  premises. 

But  the  seizure  itself  having  put  an  end  to  the  reputed 
ownership  of  the  grantor,  the  grantee  would  still  be  entitled  as 
against  the  creditors,  if  such  seizure  was  prior  to,  or  without 
notice  of  any  act  of  bankruptcy  committed  by  the  grantor, 
available  for  adjudication  against  him  (ww). 

(m)  Ex  paHe  Cotton,  11  Q.  B.  D.  Bank,  Rolicitors*  Jour.  Feb.  1888. 

801.  (ttu)  See  as  to  the  effect  of  ezecu- 

(«)  IIUl  ▼.   KirkiPood,    42  L.  T.  tions,  Ex  parte  Elaibtrg,  23  Ch.  D. 

\(i5,Q.k.\  Hick9onv,Dariow,gupra,  254,    62  L,   J.  Ch.   481;  Swire  ^' 

and  £x  parte  Cottmi,  supra,  Cookmn,  48  L  T.  877. 

(tt)  Re  Giyxres  and  Union  Deposit 


set  deed  aside. 
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"  Five  clear  days  "  will  mean  such  five  days,  exclusive  of  the    Act  1882. 
day  of  seizure  and  the  day  of  removal  or  sale.     Although  no       §  13. 
notice  to  the  grantor  of  the  seizure,  unless  provided  for  in  the  """  T 

deed,  seems  to  be  necessary  as  in  the  case  of  a  distress,  yet  the  of  chattels, 
seizure  should  be  unqualified  and  unmistakeable. 

It  should  be  borne  in  mind  that  whilst  the  restraint  here  is 
similar  to  that  imposed  upon  a  landlord  by  statute,  giving 
the  tenant  the  right  to  replevy  the  goods,  yet  the  duties  and 
liabilities  of  the  landlord  are  totally  distinct  from  those  of  an 
assignee  of  the  goods  restrained  by  this  section ;  and  noticeably 
the  landlord,  though  he  cannot  sell  until  after  the  five  days, 
can  after  appraisement  either  keep  the  goods  on  the  premises 
or  remove  them,  so  that  they  remain  impoimded  until  the 
time  for  selling  (x).  Intricate  questions  will  no  doubt  arise  as 
to  the  several  rights  and  liabilities  of  persons  having  conflict- 
ing rights  and  interests  in  the  chattels,  during  the  interval, 
that  is  to  say,  between  the  grantee,  the  landlord,  the  execution 
creditor,  or  receiver  in  Bankruptcy. 

The  masters  of   the   Supreme   Court  of  Judicature    Act  1878. 
attached  to  the  Queen's  Bench  Division  of  the  High  Court      f  13. 
of  Justice,  or  such  other  officers  as  may  for  the  time  being  ^®  wgiatrar. 
be  assigned  for  this  purpose  under  the  provisions  of  the 
Supreme  Court  of  Judicature  Acts,  1878  and  1876,  shall  86  &  87  Vict. 
be  the  registrar  for  the  purposes  of  this  Act,  and  any  one  '  .  *    y. 
of  the  said  masters  may  perform  all  or  any  of  the  duties  of  c  77. 
the  registrar. 

By  Rule  49,  Rules  of  Supreme  Court,  April,  1880,  the  masters  The  registrar, 
of  the  Supreme  Court  of  Judicature  shall  be  the  registrars  for 
the  piu^oses  of  the  Acts,  and  any  one  of  the  masters  may 
perform  all  or  any  of  the  duties  of  the  registrar.     And  see 
R  S.  C.  1883. 

Any  judge   of  the  High  Court  of  Justice   on  being   Act  1878. 
satisfied  that  the  omission  to  register  a  bill  of  sale  or  an      S  "• 
affidavit  of  renewal  thereof  within  the  time  prescribed  by  ]^*j^^*'''°  ""^ 
this  Act,  or  the  omission  or  mis-statement  of  the  name, 
residence,  or  occupation  of  any  person,  was  accidental  or 

[x)  Woodfall'H  Landlord  and  Tenant,  12th  Ed.  p.  442. 

R  R  2 
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Act  1878.   due  to  inadvertence,  may  in  his  discretion  order  such 
*  omission  or  mis-statement  to  be  rectified  by  the  insertion 

in  the  register  of  the  true  name,  residence,  or  occupation, 
or  by  extending  the  time  for  such  registration  on  such 
terms  and  conditions  (if  any)  as  to  securit3',  notice  by 
advertisement  or  otherwise,  or  as  to  any  other  matter,  as 
he  thinks  fit  to  direct. 

Where  there  is  any  doubt  after  registration  as  to  the  accu- 
racy of  the  description  as  to  name,  residence,  or  occupation,  it  is 
as  well  not  to  rely  too  strictly  upon  the  authorities,  which  no 
doubt  have  latterly  relaxed  the  severity  of  the  rule  as  to  strict 
accuracy,  when  the  inaccuracy  was  not  calculated  to  mislead, 
but  to  apply  to  the  Court  under  this  section. 

As  to  the  time  wnthin  which  the  application  should  be  made, 
no  time  seems  limited  by  the  section,  but  it  should  be  within 
a  reasonable  time  after  the  discovery  is  made,  and  see  as  to 
the  former  practice  (y).  Where  the  bill  is  already  void  for  want 
of  registration  under  the  Act  of  1866,  s.  4,  the  Court  has  no 
jurisdiction  {yy). 

Act  1882.        A  bill  of  sale  to  which  this  Act  applies  shall  be  no 

8  "•      protection  in  respect  of  personal  chattels  included  in  such 

to  protect     °  l>ill  of  sale,  which  but  for  such  bill  of  sale  would  have  been 

chattels  against  w^^^^q  to  distress  under  a  warrant  for  the  recovery  of  taxes 

taxes,  poor  ^  -^ 

and  parochial    and  poor  and  other  parochial  rates. 

rates. 

This  alters  the  law  so  as  to  allow  distress  for  rates  and  taxes 
that  are  distrainable  notwithstanding  the  assignment  of  the 
chattels ;  formerly,  no  such  levy  coiild  be  made  of  and  upon 
the  goods  of  another. 

Act  1878.  Subject  to  and  in  accordance  with  any  rules  to  be  made 
§  l'^-  under  and  for  the  purposes  of  this  Act,  the  registrar  may 
faction.  '  Order  a  memorandum  of  satisfaction  to  be  written  upon  any 
registered  copy  of  a  bill  of  sale,  upon  the  prescribed 
evidence  being  given  that  the  debt  (if  any)  for  which  such 
bill  of  sale  was  made  or  given,  has  been  satisfied  or 
discharged. 

(y)  JU  Wright,  27  L.  T.  0. 8. 192 ;  (yy)  Aikew  r.  Lewis,  10  Q.  R  D. 

-R«  O'Brien,  10  Jr.  C.  L.  App.  88.  477  ;  48  L.  T.  634. 
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This  section  Bimplifies  the  mode  of  entering  satisfaction,  as    Act  1878. 
compared  with  the  former  practice.     Where  the  grantee  or       §  16. 
persons  whose  security  has  been  satisfied  refuses  or  neglects  to  „         .    ~ 
consent,  the  registrar  may,  on  application  by  summons  and  upon  faction, 
hearing  the  person  entitled  to  the  benefit  of  the  bill  of  sale,  or 
on  affidavit  of  service  of  the  stmmions  on  that  person,  and  in 
either  case  on  proof  to  the  satisfaction  of  the  registrar  that  the 
debt  (if  any)  for  which  the  bill  of  sale  was  made  has  been 
satisfied  or  discharged,  order  a  memorandum  of  satisfaction  to 
be  written  upon  a  registered  copy  thereof  (z). 

The  holder  of  a  bill  of  sale  which  is  actually  satisfied,  though 
entry  may  not  have  been  made,  cannot  set  up  his  bare  title 
against  an  execution  creditor  (a).  As  to  when  a  discharge  in 
bankruptcy  will  amount  to  a  release  from  the  performance  of  a 
covenant  as  to  after-acquired  property  (b). 

The  eighth  and  the  twentieth  sections  of  the  principal    Act  1882. 
Act,  and  also  all  other  enactments  contained  in  the  prin-      8  !"• 
cipal    Act   which    are  inconsistent  with   this    Act   are  of  Bills  of  Sale 
repealed,  but  this  repeal  shall  not  affect  the  validity  of  ^^^*  ^^^^' 
anything  done  or  suffered  under  the  principal  Act  before 
the  commencement  of  this  Act. 

<      « 

For  the  effect  of  the  repeal  of  sect.  8  of  the  principal  Act,  see 
notes  to  that  section,  and  to  sect.  8  of  the  Amendment  Act. 

The  4th  clause  of  sect.  4  of  the  principal  Act  as  to  apparent 
ownership  is  also  in  effect  repealed  by  sect.  8  of  the  Amend- 
ment Act. 

Sect.  20  of  the  principal  Act  excepted  bills  of  sale  duly 
registered  from  the  operation  of  the  order  and  disposition 
clause  of  the  Bankruptcy  Act,  1869,  applicable  to  traders,  so 
that  no  formal  possession  at  the  time  of  the  bankruptcy  was 
necessary  by  the  grantee  as  against  the  trustee,  to  perfect  his 
title  :  the  effect  now  of  the  above  repeal  is  to  bring  the  doctrine, 
at  least  so  far  as  it  was  deducible  from  the  Act  of  1869,  into 
play  once  more  as  to  all  bills  of  sale  executed  since  the  commence- 
ment of  the  Amendment  Act,  but  not,  it  is  submitted,  to  such 

(«)  B.  S.  C.  1883,  Ord.  LXl.  r.  27,  (6)  Thompson  r.   Cohen,  L.   R.  7 

see  Appendix.  Q.  B.  527  ;  CoUyer  v.  ItaaeSf  19  Oh. 

(a)   Waterton  ▼.  Baker,  17  L.  T.  D.  342. 
494. 
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Act  1882.   as  were  either  executed  or  registered  under  the  principal  Act(<:). 
§  16-       But  the  Act  applies  only  to  such  bills  of  sale  as  are  given  by 
way  of  security  (cc), 

A  curious  result  woiild  seem  to  be  inyolved  in  the  fact,  that 
whilst  sec.  7  of  the  Amendment  Act  refers  to  the  bankruptcy 
of  the  grantor  as  an  event  justifying  seizure,  yet  by  the  effect 
of  this  repeal  and  the  application  of  the  doctrine  of  reputed 
ownership,  the  right  to  possession  by  the  true  owner  may  at 
the  same  time  be  perfected  as  well  as  destroyed,  unless  such 
possession  has  bei  previously  obtained  or  demSled. 

Act  1878.       -^y  person  shall  be  entitled  to  have  an  ofEce  copy  or 

§  16.       extract  of  any  registered  bill  of  sale  and  affidavit  of  execu- 

Office  copies.     ^^^^  gj^ j  therewith,  or  copy  thereof,  and  of  any  affidavit 

filed  therewith,  if  any,  or  registered  affidavit  of  renewal, 
upon  paying  for  the  same  at  the  like  rate  as  for  office 
copies  of  judgments  of  the  High  Court  of  Justice,  and  any 
copy  of  a  registered  bill  of  sale  and  affidavit,  purporting 
to  be  an  office  copy  thereof,  shall  in  all  courts,  and  before 
all  arbitrators  or  other  persons,  be  admitted  as  prinut 
Repealed  in     facie  evidence  thereof,  and  of  the  fact  and  date  of  regis- 
I67i882)!^^     tration  as  shown  thereon ;  .  .  .  .  such  payment  shall  be 
made  by  a  judicature  stamp. 
Act  1882.       So  much  of  the  sixteenth  section  of  the  principal  Act 
§  I'S.      0,3  enacts  that  any  person  shall  be  entitled  at  all  reason- 
registered  bills  ^^^^  times  to  search  the  register  and  every  registered  bill 
of  sale.  Qf  gj^jg  upon  payment  of  one  shilling  for  every  copy  of  a 

bill  of  sale  inspected  is  hereby  repealed,  and  from  and 
after  the  commencement  of  this  Act  any  person  shall  be 
entitled  at  all  reasonable  times  to  search  the  register,  on 
payment  of  a  fee  of  one  shilling,  or  such  other  fee  as  may 
be  prescribed,  and  subject  to  such  regulations  as  may  be 
prescribed,  and  shall  be  entitled  at  all  reasonable  times 

(c)  See  Ezparte  Izard,  23  Ch.  D.  spective,  Ex  parte  CotUm,  11  Q.  B. 

409  ;  52  L,  J.  Ch.   802;  but  when  D.  801  ;  see  also  Sect.  S,  Amendment 

it  is  sought   to  enforce   a  security  Act. 

subsequent     to     the     Amendment  {cc)  Swift  v.  Panndl,    48  I4.  T. 

Act,   then  the  Act   will    be    retro-  351 ;  Swire  y.  Cookion,  48  L.  T.  877. 
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to  inspect,  examine,  and  make  extracts  from  any  and  Act  1888. 
every  registered  bill  of  sale  without  being  required  to  ^ 
make  a  written  application,  or  to  specify  any  particulars 
in  reference  thereto,  upon  payment  of  one  shilling  for 
each  bill  of  sale  inspected,  and  such  payment  shall  be 
made  by  a  judicature  stamp :  Provided  that  the  said 
exti*acts  shall  be  limited  to  the  dates  of  execution,  regis- 
tration, renewal  of  registration,  and  satisfaction,  to  the 
names,  addresses,  and  occupations  of  the  parties,  to  the 
amount  of  the  consideration,  and  to  any  further  prescribed 
particulars. 

It  has  been  held  that  a  certificate  of  registration  of  "  a  docu-  Searches, 
ment  purporting  to  be  a  copy  of  a  bill  of  sale,  together  with  an 
affidavit,"  was  not  evidence  of  the  due  filing  of  the  bill  of  sale,  un- 
less there  was  likewise  proof  that  the  document  registered  was 
a  true  copy  of  the  original  bill  of  sale  (d). 

Now,  however,  all  copies,  certificates,  and  documents  appear-  Copies  to  be 
ing  to  be  sealed  with  a  seal  of  the  Central  Office  shall  be  pre-  **^«"^' 
sumed  to  be  office  copies,  and  if  duly  stamped  shall  be  received 
in  evidence,  and  no  further  formality  is  required  (e). 

As  to  unregistered  bills  of  sale  (and  of  which  no  certificate  proof  of 
can  be  obtained),  it  will  be  necessary  to  call  the  attesting  anrogiBterecl 
witness  if  its  execution  should  be  questioned  (/).  If  however 
the  instrument  is  over  30  years  old,  it  proves  itself ;  or  if  the 
witness  cannot  be  produced  on  accoimt  of  (1)  death,  (2)  insanity, 
(3)  out  of  the  jurisdiction,  (4)  or  if  he  cannot  be  foimd,  (5)  or 
if  absent  by  collusion  with  the  opposite  party,  one  of  several 
witnesses  will  be  sufficient  to  prove  the  fact  (^) 

An  improvement  as  regards  the  facilities  for  making  searches 
has  been  made  by  the  16th  Section  of  the  Amendment  Act,  in 
addition  to  such  facilities  as  are  afforded  by  searches  now  to  be 
made  in  the  country  (A). 

If  resident  at  a  distance,  by  sending  application  to  the  rcgis- 

{d)  IlackeU  v.   EmnwU,  47  L.  J.  (/)  Common  Law  Procedure  Act, 

Q.  B.  436,  3  Q.  B.  D.  555  ;   Wad-  1854,  sec.  26,  and  see  sec.  10. 

diwjUm  V.  Roberts,  L.  R.  3  Q.  B.  (^)   Taylor's    Evidence,    7tli    ed. 

579.  1580. 

ie)  Rule    45,    April,    1880,    and  (A)  Sec.  11,  Act  of  1882. 
see  R.  S.  C.  1883. 
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Act  1882.   trar  and  on  payment  of  such  fees  as  are  prescribed,  persons  maj 
§  16.       obtain  the  result  of  a  search  by  certificate  (t). 


Act  1878.       Every  affidavit  required  by  or  for  the  purposes  of  this 
f  17*      Act  may  be  sworn  before  a  master  of  any  division  of  the 
Affidavits.        High  Court  of  Justice  or  before  any  commissioner  em- 
powered to  take  affidavits    in  the   Supreme   Court  of 
Judicature  (A;). 

Whoever  wiifuUy  makes  or  uses  any  false  affidavit  for 

the  purposes  of  this  Act  shall  be  deemed  guilty  of  wilful 

and  corrupt  perjury. 

Act  1882.       Nothing  in  this  Act  shall  apply  to  any  debentures  issued 

8  17.      |jy  jmy  mortgage,  loan,  or  other  incorporated  company 

which  Act  not  ^^^  secured  upon  the  capital  stock,  or  goods,  chattels  and 

to  apply.         effects  of  such  company. 

(This  is  in  addition  to  the  exceptions  from  the  definition  of 
bills  of  sale  given  in  the  4th  Section  of  the  principal  Act). 

Act  1878.        There  shall  be  paid  and  received  in  common  law  stamps, 
§  18.       the  following  fees,  viz. : — 

Fees.  s,     db 

On  filing  a  bill  of  sale         2    0 

On  filing  the  affidavit  of  execution  of  a  bill 

ot  sale  •••         •«.        ••.         •••         ••  iSi/ 

On  the  affidavit  used  for  the  purpose  of  re- 
gistering a  bill  of  sale  (to  include  the 

fee  for  filing)     ...         ...         ...         ...         5    0 

* 

Additional  fees  have  been  imposed  for  searches  and  inspections 
by  Order  of  August,  ISSO. 

An  absolute  bill  of  sale  is  chargeable  with  ad  valorem  stamp 
as  a  conveyance  based  on  the  consideration  money,  but  a  condi- 
ditional  bill  of  sale  to  secure  money  is  subject  to  the  same  stamp 

• 

(t)  As  to  certificates,  Rules  23—24,  {k)  As  to  drawing   up    affidavita 

R.S.C.  1883;  and  see  form  of  request.       and  filing,  see  Rales,  April,   1880, 
As  to  fees,  8ee  Oixler,  August  6,  1880.       ]  2  to  18. 
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duty  as  a  mortgage  (I),     In  the  case  of  an  absolute  bill  of  sale    Act  1878, 
the  following  scale  of  duty  applies : —  §  18. 


Not  exceeding  £25 

a  duty 

of  6d.  for 

every  £5  or  part  of  £5.  stamp  duties. 

£ 

s. 

d. 

Exceeding  £25  and  not 

exceeding 

£50 

0 

5 

0 

50 

99 

99 

75 

0 

7 

6 

75 

W 

99 

100 

0 

10 

0 

100 

9> 

99 

125 

0 

12 

6 

125 

99 

99 

150 

0 

15 

0 

150 

»} 

99 

175 

0 

17 

6 

175 

99 

» 

200 

1 

0 

0 

200 

9> 

99 

225 

1 

2 

6 

225 

>> 

99 

250 

1 

5 

0 

275 

>> 

99 

300 

1 

10 

0 

300, 

then  for  every 
and  also  for  any 

£50, 
frac- 

tional  part  of  £5C 

)    ... 

0 

5 

0 

And  the 

;  duties  upon  a 

conditional   bill 

of 

sale 

i    are 

as 

follows : — 

s. 

d. 

Not  exceeding  £25 

•  •  « 

•  •  •                  •  • 

•                  •  • 

0 

8 

Exceeding  £25  and  not 

exceeding 

£50  .. 

1 

3 

50 

100  .. 

2 

6 

100 

150  .. 

3 

9 

150 

200  .. 

5 

0 

200 

250  .. 

6 

3 

250 

300  .. 

7 

6 

300, 

for  evei 

rj  £100  and  also 

for 

anj 

r 

part  of  £100 


2     6 


If  it  be  a  collateral  or  auxiliary  or  additional  or  substituted 
security,  or  by  way  of  further  assurance  for  the  above-men- 
tioned purpose  where  the  principal  or  primary  security  is  duly 
stamped, 

£    8.    d. 
For  every  £100,  and  also  for  any  fractional 

part  of  £100  of  the  amount  secured        ...         0     0     6 
And  where  the  bill  of  sale  is  a  security  not  only  for  the  money  Further  ftd- 
actually  advanced  at  the  time,  but  for  further  advances,  the  ^^^^^^^ 
following  section  of  the  Stamp  Act  will  apply.    "  A  security  for 

(0  Stamp  Act,  1870,  3.H  &  34  Vict.  c.  97. 
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Fees. 


Act  1878.  the  payment  or  repayment  of  money  to  be  lent,  advanced,  or 
§  18.  paid,  or  which  may  become  due  upon  an  account  current  either 
with  or  without  money  previously  due,  is  to  be  chained,  where 
the  total  amount  secured  or  to  be  iiltimately  recoverable  is  in 
any  way  limited,  with  the  same  duty  as  a  security  for  the  amount 
so  limited."  And  further  ''w*here  such  total  amount  is  intimated, 
the  security  is  to  be  available  for  such  an  amoimt  only  as  the 
ad  valorem  duty  impressed  thereon  extends  to  cover  "  (m). 

An  unstamped  or  insufficiently  stamped  instrument  may  be 
stamped  after  the  execution  thereof  on  payment  of  the  unpaid 
duty  and  a  penalty  of  £10;  and  also^  by  "^y  of  further  penalty 
where  the  unpaid  duty  exceeds  £10,  of  int^lftit  on  such  dutyat  the 
rate  of  £5  per  cent,  per  annum  from  the  date  of  the  execution  of  the 
instrument  up  to  the  time  when  such  interest  is  equal  in  amount 
to  the  unpaid  duty.  But  the  Conunissioners  may,  if  they  think 
fit,  at  any  time  within  twelve  months  after  the  first  execution  of 
any  instrument,  remit  the  penalty  or  penalties,  or  any  part 
thereof  (n). 


Act  1878. 
§  19. 

Collection  of 
fees. 


Act  1878. 
§20. 

Order  and 
disposition. 

Bepealod. 


Section  26  of  the  Supreme  Court  of  Judicature  Act, 
1875,  and  any  enactments  for  the  time  being  in  force, 
amending  or  substituted  for  that  section,  shall  apply  to 
fees  under  this  Act,  and  an  order  under  that  section  may, 
if  need  be,  be  made  in  relation  to  such  fees  accordingly. 

Chattels  cainprised  in  a  bill  of  sale  which  has  been  and 
continues  to  be  duly  registered  under  this  Act  shall  not  be 
deemed  to  be  in  the  possession^  order ^  or  diapoxiiion  of  the 
grantor  of  the  bill  of  sale  within  the  meaning  of  the  Bank- 
ruptcy Act,  1869- 

This  section  is  now  repealed  by  Section  15  of  the  Amendment 
Act.  As  to  whether  the  saving  words  of  that  repeal  will  extend 
to  a  right  acquired  previous  to  the  repeal  so  as  to  give  the  holder 
of  a  registered  bill  of  sale  under  the  principal  Act  the  right  to 
exception  from  the  operation  of  the  Bankruptcy  Act,  see  notes 
to  sec.  15  of  Amendment  Act.  But  the  section  refers  to  the 
Act  of  1869,  which  itself  has  been  repealed  by  the  Bankruptcy 
Act,  1883,  but  inasmuch  as  the  latter  Act  contains  a  section 
almost  identical  with  the  corresponding  provision  of  the  1869 


(w)  33  &  34  Vict.  c.  97,  s.  107.  (»)  Ibid.  sec.  15. 
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Act,  it  will  probably  no^  be  a  question  simply  in  each  case    Act  1878. 
whether  after  January,  1883,  the  goods  in  the  debtor's  posses-      §  ^0* 
sion  fall  within  sect.  44  of  the  Act,  1883,  but  as  to  questions 
arising  under  the  Act  of  1869,  that  Act  and  the  Bills  of  Sale 
Acts  will  be  interpreted  together. 

The  doctrine  of  reputed  ownership,  as  it  is  called,  is  distin- 
guished from  the  doctrine  of  apparent  possession  under  the 
Bills  of  Sale  Acts.  The  former  doctrine  was  first  intro- 
duced  into  the  bankrupt  laws  by  the  statute  21  Jac.  1,  c.  19, 
s.  11,  and  has  ever  since  been  continued  as  a  part  of  the  bank- 
ruptcy laws  applicable  to  the  case  of  goods  remaining  in  a  man's 
possession,  order,  or  disposition,  with  the  consent  of  the  true  Order  and 
owner,  under  such  circumstances  as  to  enable  him,  by  means  <1>«P<»»**<""* 
of  such  possession,  to  obtain  false  credit  and  so  to  defraud  his 
creditors.  This  doctrine  has  been  the  occasion  of  numerous 
decisions,  proceeding  upon  principles  totally  distinct  from  those 
cases  applicable  to  the  doctrine  of  apparent  possession  under 
the  Bills  of  Sale  Act  which  has  elsewhere  been  dealt  with  (o). 
The  outcome  of  these  cases  is  that  to  prevent  the  application 
of  the  doctrine  of  apparent  possession  under  the  BOls  of  Sale 
Act  there  must  have  been  more  than  formal  possession  by  the 
grantee  prior  to  or  at  the  time  of  the  bankruptcy  (under  the 
1854  Act),  or  filing  of  the  petition  (under  the  1878  Act),  or 
execution  in  either  case.  In  fiact,  there  must  have  been  what 
amounted  to  dispossession  of  the  grantor,  whereas  under  the 
reputed  ownership  section  of  the  Bankruptcy  Act  such  formal 
possession  by  or  on  behalf  of  the  grantee,  when  an  act  of  bank- 
ruptcy was  committed  by  the  debtor  to  which  the  trustees'  title 
coiild  by  any  possibility  relate,  would  be  sufficient  to  determine 
the  consent  of  the  true  owner  to  such  reputation  of  ownership, 
w^hich  the  law  implied,  from  such  actual  possession  by  the  debtor* 
Lord  Redesdale's  exposition  of  the  doctrine  is  that  '*  the  clause 
refers  to  chattels  in  the  possession  of  the  bankrupt,  in  his  order 
and  disposition,  with  the  consent  of  the  true  owner;  that  means 
where  the  possession,  order,  and  disposition  is  in  a  person  who  is 
not  the  owner,  to  whom  they  do  not  properly  belong,  and  who 
ought  not  to  have  them,  but  whom  the  owner  permits  uncon- 
scientiously,  as  the  act  supposes,  to  have  such  order  and  dispo- 
sition. The  object  was  to  prevent  deceit  by  a  trader  from  the 
visible  possession  of  property  to  which  he  was  not  entitled.  But 

(o)  See  Dotes,  ante. 
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Act  1878.   in  the  construction  of  the  Act  the  nature  of  the  poeseesion  has 
§  80.      always  been  considered,  and  the  words  haye  been  oonstrued  to 
mean  possession  of  the  goods  of  another  with  the  consent  of  the 
true  owner."    There  must  therefore  be,  so  as  to  bring  the  doc- 
Order  and        trine  into  operation,  1st.  Possession,  order,  or  disposition ;  2n(L 
diBposition.       Reputed  ownership ;  3rd.  Consent  of  the  true  owner. 

The  general  doctrine  and  the  cases  falling  under  it  are  else- 
where treated  of  under  the  Bankruptcy  Act.  But  for  the 
purposes  of  these  Acts  (the  Bills  of  Sale  Acts),  it  may  be 
remarked,  that  the  Legislature,  having  in  successive  Acts  shovn 
considerable  uncertainty  as  to  which  of  these  two  doctrines,  ie, 
"apparent  possession"  or  "reputed  ownership,"  should  be 
abandoned,  and  having  now  finally  abrogated  the  former  by 
the  eiFect  of  Sec.  8  of  the  Amendment  Act,  rendering  a  bill  of 
sale  good  or  bad  as  it  is  registered  or  not,  and  having  also  made 
other  stringent  provisions  favourable  to  the  notoriety  of  the 
security  and  the  facilities  for  searches,  it  may  be  well  doubted 
whether  the  bill  having  been  registered  in  compliance  with  the 
Act  it  should  once  again  have  to  run  the  risks  involved  in  the 
"  reputed  ownership  "  of  the  grantor,  and  revive  the  anomaly 
of  the  colourable  possession  of  the  grantee,  which  used  to  be 
the  old  rule  so  as  to  avoid  the  legal  inference  of  "  consent "  by 
possession  of  the  grantee,  which  after  all  is  a  mere  fiction. 

This  doctrine  did  not  and  does  not  now  apply  to  fixtures  or 
personal  chattels  affixed  to,  and  which  in  law  are  part  of  the 
freehold,  and  pass  by  the  same  conveyance  (/>),  and  it  is 
immaterial  for  this  purpose  whether  they  are  such  as  would  as 
between  real  and  personal  representatives  devolve  upon  the 
latter,  or  as  between  landlord  and  tenant  would  be  removable 
by  the  tenant,  or  such  as  might  be  sold  as  goods  and  chattels 
under  a  writ  of  execution  (g),  or  that  the  fixtures  are  trade 
fixtures  put  up  by  the  mortgagor  subsequently  to  the  mortgage 
for  the  purposes  of  carrying  on  his  trade  (r). 

The  same  exemption  also  arises  in  the  case  of  fixtures  not 
movable  which  have  been  mortgaged  separately  from  the 
premises  on  which  they  ai*e  placed  («),  and  whether  the  mort- 

{p)  Clarh  ▼.  CrownsKavff  3  B.  &  cases  are  commented  upon. 

Ad.  804.  (r)  CvUwick  r.  SwindtU,  L.  B.  3 

(9)  RyaU  ▼.  Roides,    1  Yes.  Sn.  £q.  249. 

348  ;  Horn  y.  Bakery  9  East,  215  ;  («)  Ex  parU  Spicer,  2  Bea.  335 ; 

Clark  V.  Crownahaw,  supra,  ExpaHe  WhUmore  v.  Empton^  23  Beav.  313. 
Hetfnal,  2  M.  D.  &  D.  443,  where  the 
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gage  is  legal  or  equitable  (t),  or  whether  the  property  is  free-    Act  1878. 
hold  or  leasehold  (u) ;  but^  as  we  have  seen,  trade  nxachinerj       §  20. 
will  be  within  the  doctrine. 

This  exemption  is  applicable  also  to  growing  crops  which  pass 
with  the  land  under  a  conveyance,  and  of  which  possession 
cannot  be  given  (x). 

The  possession  of  a  mortgagee,  who  in  respect  of  his  security  PoBseasion  ol 
is  regarded  as  the  true  owner  within  the  meaning  of  the  law,  is  "*<>''*8"«««« 
in  general  sufficient  to  exclude  the  reputed  ownership  of  the 
mortgagor  (y),  but  not  if  the  transaction  itself,  t.e.  the  assign- 
ment, was  an  act  of  bankruptcy  (z). 

Although  the  goods  may  have  remained  in  the  bankrupt's 
possession  up  to  the  time  of  the  commencement  of  the 
bankruptcy  without  anything  having  been  done  by  the  true 
owner  to  take  them  out  of  the  bankrupt's  reputed  ownership, 
yet  it  was  held  that  if  the  true  owner  not  having  notice  of  an 
act  of  bankruptcy  conmiiitted  by  the  bankrupt,  and  available  Consent  of 
against  him  for  adjudication,  could  obtain  possession  of  the  *"*®  o^"^«r. 
goods  before  the  date  of  the  order  of  adjudication,  his  title 
prevailed  (a).  And  the  actual  taking  of  possession,  it  appears, 
by  the  true  owner  is  not  necessary  to  complete  his  title,  if 
before  he  has  notice  of  an  act  of  bankruptcy  available  for 
adjudication  against  the  bankrupt,  and  before  the  date  of  the 
order  of  adjudication  (now  receiving  order)  he  communicates  with 
the  bankrupt,  and  bond  jlde  demands  possession  of  the  goods,  and 
signifies  his  dissent  to  their  remaining  longer  in  the  bankrupt's 
possession  (6).  Where  the  goods  were  in  two  houses,  taking 
possession  of  the  goods  in  one  only  was  held  a  taking  possession 
of  the  goods  in  both  so  as  to  exclude  the  doctrine  (c).     And  the 


(0  Re  Rickardiy  38  L.  J.  Bank.  9. 

(u)  Meux  ▼.  Jacobf  44  L.  J.  Ch. 
481,  82  L.  T.  171-7,  H.  L.  Cas. 
481. 

(x)  Cooper  y.  WoolJUt,  2  H.  &  N. 
122. 

(y)  Oreening  v.  Clark,  4  B.  &  0. 
316  ;  ffoi-nsby  y.  Miller,  1  El.  &  El. 
192. 

(z)  £x  parte  Marshall,  De  G.  273. 

(a)  Sx  parte  Smith,  re  Styan,  2 
M.  D.  k  D.  213  ;  Young  v.  Hope,  2 
Exch.  105  ;  JBx  parte  Ward,  L.  R.  8 
Ch.  Ap.  144,  and  42  L.  J.  Bank.  17; 
Ex   parte    Montague,    re    O'Brien, 


1  Ch.  Div.  554. 

(6)  Spademan  v.  MUUr,  12  C.  B. 
N.  8.  669  ;  Bdcher  v.  Bellamy,  2 
Ezch.  303  ;  HamiUon  v.  Bell,  10 
Exch.  645  ;  Smith  v.  Topping,  6  B. 
&  Ad.  674  ;  Reynolds  v.  HcM,  4  H. 
&  N.  519 ;  i&  parte  Cohen,  re  Spark, 
40  L.  J.  Bank.  14;  ExpaHe  Watkine, 
Ex  parte  Harris,  L.  R.  8.Ch.  App. 
48,  42  L.  J.  Bank.  9 ;  Ex  parte 
Montagu,  L.  R.  1  Ch.  D.  656. 

(c)  Ex  parU  PhiUipe,  re  Edick, 
L.  R.  4  Ch.  D.  496  ;  sub  nom.  Ex 
parte  Alexander,  46  L.  J.  Bank.  30. 
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Act  1878.  onus  of  proving  that  the  true  owner  consented  to  the  goods 
§  20.  being  in  the  order  and  disposition  of  the  debtor  rests  upon  the 
trustee  (d).  The  Court  would  not  restrain  the  true  owner,  if  a 
mortgagee,  from  exercising  his  legal  rights  upon  a  mere 
suggestion  that  when  the  trustee  was  appointed  under  the  Act 
of  1869  he  might  be  able  to  find  evidence  enabling  him  to 
impeach  the  deed  (e).  The  bankrupt  must  also  have  been  sole 
reputed  owner  (/),  And  a  possession  adverse  to  the  bankrupt, 
such  as  a  rightful  seizure  by  the  sheriff,  will  be  sufficient  to 
take  the  goods  out  of  the  mortgagor's  reputed  ownership  (g). 

So  will  the  possession  of  a  receiver  duly  appointed  by  a  com- 
petent court  (A).  And  where  the  grantor  parted  with  the 
goods  to  another,  who  made  advances  upon  them,  and  then 
committed  an  act  of  bankruptcy  by  absconding,  it  was  held 
that  they  were  not  in  the  order  and  disposition  of  the  grantor, 
although  not  demanded  by  the  grantee  {%),  So  where  an  act 
of  bankruptcy  has  been  committed  by  the  grantor  between  the 
date  of  the  execution  and  registration  of  a  bill  of  sale  under 
the  principal  Act  (1878),  it  was  held  that  the  order  and 
disposition  clause  did  not  apply,  and  that  the  grantee  was 
entitled  as  against  the  trustee  {k). 

Act  1878.  Eules  for  the  purposes  of  this  Act  may  be  made  and 

§  21.  altered  from  time  to  time  by  the  like  persons  and  in  the 

Rules.  jy^^  manner  in  which  rules  and  regulations  may  be  made 

c.  66.  under  and  for  the  purposes  of  the  Supreme  Conrt  of  Judi- 

88  &  39  Vict    cature  Acts,  1878  and  1875. 
c.  77. 

(By  the  68th  section  of  the  Judicature  Act,  1873,  power  is 

given  to  prepare  Rules  of  Court ;  and  also  by  the  1 7th  section 

of  the  Judicature  Act,  1875.     See  R.  S.  C.  1883,  Appendix.) 

Act  1878.       When  the  time  for  registering  a  bill  of  sale  expires  on 
f  22.      a  Sunday,  or  other  day  on  which  the  registrar's  office  is 

{d)  Ex  parte  PhiUipt,  tupra.  k  J.  230  ;  and  see  notes,  anU, 

(c)  Ex  parte  Bayhy,  re  Hart,  43  (A)  Taylor  v.  Eekersiey^  5  Ch.  D. 

L.  T.  181.  740. 

{/)  Ex  parte  Fletcher,  re  Bain-  (t)  lArieoln  Waggon  Co,  r.  JfwH. 

bridge,  8  Ch.  D.  218.  ford,  41  L.  T.  Ex.  D.  655. 

{g)  Fletcher  v.  Manning,  12  M.  [k)  Kahen  ex  parte,  re  Hewer,  21 

&  W.  676  ;  Ex  paHe  Foss,  2  De  O.  Ch.  D.  871. 
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closed,  the  registration  shall  be  valid  if  made  on  the  next   Act  1878. 
following  day  on  which  the  office  is  open.  ^ 

From  and  after  the  commencement  of  this  Act,  the  ^™®  ^°f. 

registration. 

Bills  of  Sale  Act,  1854,  and  the  Bills  of  Sale  Act,  1866,    ^^^  1878. 
shall  be  repealed :  Provided  that  (except  as  is  herein  ex-      §  23« 
pressly  mentioned  with  respect  to  construction  and  with  Repeal  of  Acts. 
respect  to  renewal  of  registration)  nothing  in  this  Act  shall  ^  36. 
affect  any  bill  of  sale  executed  before  the  commencement  ^^ J^  ^^  ^'^^ 

•^  c.  96. 

of  this  Act,  and  as  regards  bills  of  sale  so  executed  the 
Acts  hereby  repealed  shall  continue  in  force. 

Any  renewal  after  the  commencement  of  tliis  Act  of  the 
registration  of  a  blU  of  sale  executed  before  the  commence- 
ment of  this  Act,  and  registered  under  the  Acts  hereby  re- 
pealed, shall  be  made  imder  this  Act  in  the  same  manner 
as  the  renewal  of  a  registration  made  under  this  Act. 

This  Act  shall  not  extend  to  Scotland  or  to  Ireland.        Act  1878. 

§  24. 

Extent  of  Act. 

This  Act  shall  not  extend  to  Scotland  or  to  Ireland.        Act  1882. 

§  18. 

Extent  of  Act. 

In  following  and  noting  the  principal  Act  and  the  Amend-  Bills  of  sale 

ment  Act  section  by  section,  as  has  been  done  of  course,  no  "?*^f  void  by 

•^  '        the  Law  of 

comments  could  be  usefully  made  upon  the  general  voidance  of  Bankruptcy 

bills  of  sale,  on  account  of  other  causes  apart  from  mere  non-  *JJJ^  statute  of 
compliance  with  those  Acts,  such,  for  instance,  as  transactions 
void  as  Acts  of  Bankruptcy,  and  Hkewise  under  the  Statute  of 
Elizabeth,  and  also  those  void  as  fraudulent  preferences  under 
the  Bankruptcy  Act.  Indeed,  for  the  notes  of  and  references 
to  the  cases  applicable  to  and  coming  under  these  several  heads 
reference  must  now  be  made  to  the  various  topics  as  they  are 
discussed  under  the  portion  of  this  work  devoted  to  Bank- 
ruptcy, where  all  that  is  important  under  those  heads  and 
affecting  bills  of  sale  will  be  found. 
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Schedules. 


Act  1878. 
§11. 


i  12. 


SCHEDULES. 

Schedule  A. 

Affidavit  an  Renewing  Begidration, 

1  (A.  B.),  of  ,  do  swear  that  a  bill  of  sale  bearing  date 

the  day  of  ,  18        (insert  iht  daie  of  the  biU)^  and 

made  between  {insert  the  names  and  descriptions  of  the  parties  in  the 
original  biU  of  sale)  and  which  said  bill  of  sale  (or^  '*  and  a  copy  of 
xvhich  said  hiU  of  sale  "  as  ike  case  may  he)  was  registered  on  the 
day  of  18        (insert  date  of  registraiion)  is  still 

a  subsisting  security. 

Sworn,  Zc, 

Schedule  B. 
Form  of  Register, 


g   . 
II 


No. 


By  whom  giren  (or 

against  whom 

procoBS  ifisned). 


Name. 


Resi- 
dence. 


Occu- 
pation. 


To 
whom 
given. 


Date. 


Date  of 
regifltratifNi 
of  affidavit 
of  renewal. 


Act  1882. 


SCHEDULK 

Fmn  of  BiU  of  Sale, 

This  indenture  made  the  day  of  ,  between  A.  R, 

of  ,  of  the  one  part,  and  C.  D.  of  ,  of  the  other  part, 

witnesseth  that  in  consideration  of  the  sum  of  £  ,  now  paid 

to  A.  B.  by  C.  D. ,  the  receipt  of  which  the  said  A.  B.  hereby  ac- 
knowledges (or  vohalever  else  the  consideration  may  be)  he  the  said 
A.  B.  doth  hereby  assign  unto  C.  D. ,  his  executors,  adjninistrators, 
and  assigns,  all  and  singular  the  several  chattels  and  things  specifi- 
cally described  in  the  schedule  hereto  annexed  by  way  of  security 
for  the  payment  of  the  sum  of  £  ,  and  interest  thereon  at 

the  rate  of  per  cent  per  annmn  {or  ivhatewr  else  may  be 

IJhe  rate).  And  the  said  A.  B.  doth  further  agree  and  dedare  tiiat 
he  will  duly  pay  to  the  said  C.  D.  the  principal  sum  aforesaid,  to- 
gether with  the  interest  then  due  by  equal  payments  of  £  , 
on  the  day  of  (or  what^xr  else  may  be  the  st^- 
lated  times  or  tim^,  of  payment).     And  the  said  A.   B.  doth  also 
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agree  with  the  said  C.  D.  that  he  will  {here  insert  terms  au  to  vnswr-    Schedules. 
ance,  payment  of  rent,  or  otherwise,  which  the  parties  may  affree  to  —  r^QQQ  " 
for  the  maintenance  or  defeasance  of  the  stecUrity).  ^^^  looZ. 

Provided  always  that  the  chattels  hereby  assigned  shall  not  be        §  9. 
liable  to  seizure  or  to  be  taken  possession  of  by  the  said  C.  D.,  for 
any  cause  other  than  those  specified  in  Sect.  7  of  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882. 

In  witness,  &g. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence  of  me,  E.  F. 
{add  witness s  name,  address,  a/nd  description). 
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APPENDIX  (A). 

Rr.  1,  2.    GENERAL      RULES      MADE     PURSUANT     TO 

SECTION     127     OF      THE      BANKRUPTCY 
ACT,    1883. 

It  is  ordered  as  follows  : — 

Pbeliminahy. 

Short  title  !•  These  Rules  may  be  cited  as  "The  Bankruptcy  Rules, 

and  com-         1883,"  and  shall  come  into  operation  from  and  immediately 

mencement.      after  the  thirty-first  day  of  December,  1883. 

Interpretation       2.  In  these   Rules,  uulcss  the  context  or  subject-matter 

of  terms.  Otherwise  requires — 

(8.  168.)  («•)  "  The  Act"  means  the  Bankruptcy  Act,  1883. 

(S.  123.)  "  The  Court "  includes  a  registrar  when  exercising  the 

powers  of  the  Court  pursuant  to  the  Act  or  these  Rules. 
(Ss.  4—6,  7.)       "  Creditor"  includes  a  corporation  and  a  firm  of  creditors  in 
partnership. 

"  Debtor  "  includes  a  firm  of  debtors  in  partnership,  and 
includes  any  debtor  proceeded  against  under  the  Act,  whether 
adjudged  bankrupt  or  not. 

"  Name  "  of  a  person  means  both  the  Christian  name,  or  the 
initial  letter  or  contraction  of  the  Christian  name,  and  the  sur- 
name of  such  person. 
(S.  99.)  "Registrar"  means  a  registrar  or  deputy-registrar  of  a 

County  Court  having  jurisdiction  in  bankruptcy,  or,  as  the 
case  may  be,  a  registrar  in  bankruptcy  of  the  High  Court 
(Ss.  18—23.)       "  Scheme  "  means  a  scheme  of  arrangement  pursuant  to  the 

Act. 
(S.  137.)  "  Sealed"  means  sealed  with  the  seal  of  the  Court. 

(Ss  9  121)         "Trustee"  includes  an  official  receiver  when  acting  as 
'   '  trustee. 

**  Writing  "  includes  print,  and  "written"  includes  printed. 
{b.)  Words  importing  the  plural  number  include  the  singu- 
lar, and  words  imi)orting  the  singular  number  include 
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the  plural,  and  words  importing  the  masculine  gender    Br.  2—5. 
include  the  feminine, 
(c.)  The  provisions  of  Sect.  168  of  the  Act  shall  appl^  to 
these  Rules,  and  any  other  terms  or  expressions 
defined  by  the  Act  shall  have  the  meanings  thereby 
assigned  to  them. 
8. — (1.)  The  provisions  of  Sect.  141  of  the  Act  shall  apply  Compotation 
to  these  Rules.  of  time. 

(2.)  Where  by  the  Act  or  these  Rules  the  time  limited  for  (Sa.  104, 106 
doing  any  act  or  thing  is  less  than  six  days,  Sunday,  Christmas-  (subs.  4),  139 
day.  Good  Friday,  Monday  and  Tuesday  in  Easter  week,  and  ~l*l-) 
any  other  day  on  which  the  offices  of  the  Court  are  wholly 
closed,  shall  be  excluded  in  computing  such  time. 

(3.)  For  the  purpose  of  these  Kules  and  of  section  141  of  the 
Act ''  a  day  on  which  the  Court '  does  not  sit ' "  shall  mean  a 
day  on  which  the  offices  of  the  Court  are  closed. 

Forms. 

4.  (1.) — The  forms  in  the  Appendix,  where  applicable,  and  pw  of  forma 
where  they  are  not  applicable  forms  of  the  like  character,  with  "^  Appendix, 
such  variations  as  circumstances  may  require,  shall  be  used. 
Where  such  forms  are  applicable  any  costs  occasioned  bv  the 
use  of  any  other  or  more  prolix  forms  shall  be  borne  by  or 
disallowed  to  the  party  using  the  same,  unless  the  Court  shall 
otherwise  direct. 

(2.)  Provided  that  the  Board  of  Trade  may  from  time  to 
time  alter  any  forms  which  relate  to  matters  of  an  administra- 
tive, and  not  of  a  judicial  character,  or  substitute  new  forms 
in  lieu  thereof. 

Where  the  Board  of  Trade  alters  any  form  or  substitutes 
any  new  form  in  lieu  of  a  form  prescribed  bv  these  Rules, 
such  altered  or  substituted  form  shall  be  publii^ed  in  the 
London  Gazette. 


PART  I.— COURT  PROCEDURE. 
Court  and  Chambers. 

5.  The  following  matters  and  applications  shall  be  heard  Matters  to  be 
and  determined  in  open  Court,  namely  : —  ***^*^  *"  Court. 

(a.)  The  public  examination  of  debtors  ;  (S.  17.) 

(b,)  Applications  to  approve  a  composition  or  scheme  of  (Ss.  18— 23.) 
arrangement ; 

(c.)  Applications  for  orders  of  discharge  or  certificates  of  (S.  28.) 
removal  ot  disqualifications ; 

s  s  2 
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Rr.  5-9. 

(Ss.  91,  189.) 

(Sa.  44—45, 

47—48.) 

(Ss.  IS,  BuU. 
10,  29,  60,  99.) 

(.Sched.l,  r.l4, 
sched.  2,  rr. 
22—27.) 

(S.  102.) 


Jurisdiction  of 
registrars. 

(S.  99.) 

Adjournment 
from  Chambers 
to  Court  and 
vice  vertd. 

(Ss.  98-102.) 


(d.)  Appeals  from  the  Board  of  Trade  to  the  High  Conrt ; 
(fi.)  Applications  to  set  aside  or  avoid  any  settlement,  con- 
veyance, transfer,  security,  or  payment,  or  to  declare 
for  or  against  the  title  of  the  trustees  to  any  property 
adversely  claimed  ; 
(/.)  Applications  for  the  committal  of  any  person  to  prison 

for  contempt ; 
(g.)  Appeals  against  the  rejection  of  a  proof,  or  applications 
to  expunge  or  reduce  a  proof,  where  the  amount  of 
the  proof  exceeds  £200. 
(A.)  Applications  for  the  trials  of  issues  of  fact  with  a  jury, 

and  the  trial  of  such  issues. 
Any  other  matter  or  application  may  be  heard  and  deter- 
mined in  Chambers. 

f).  A  registrar  may,  under  the  general  or  special  directions 
of  the  Judf^e,  hear  and  determine  any  matter  or  application 
mentioned  in  sub-section  ^2)  of  section  99  of  the  Act. 

7.  Subject  to  the  provisions  of  the  Act  and  these  Rules,  any 
matter  or  application  may  at  any  time,  if  the  Judge  (or,  as  the 
case  may  be,  the  registrar)  thinks  fit,  be  adjourned  from 
Chambers  to  Court  or  from  Court  to  Chambers  ;  and  if  all  the 
contending  parties  require  any  matter  or  application  to  be 
adjourned  from  Chambers  into  Court  it  shall  be  so  adjourned. 


Proceedings 
how  entitled. 

(a  94.) 


Written  or 
printed  pro- 
ceedings. 

(Sched.  1, 
rr.  16—21.) 


Proceedings. 

8.  (1.)  Every  proceeding  in  Court  under  the  Act  shall  be 
dated,  and  shall  be  entitled  "  In  Bankruptcy,"  and  with  the 
name  of  the  Court  in  which  it  is  taken,  and  of  the  matter  to 
which  it  relates.  Numbers  and  dates  may  be  denoted  by 
figures. 

(2.)  All  applications  and  orders  shall  be  entitled  ex  parts 
the  applicant. 

(8.)  The  first  proceeding  in  every  matter  shall  have  a  dis- 
tinctive number  assigned  to  it  by  the  registrar,  and  all  subse- 
quent proceedings  in  the  same  matter  shall  bear  the  same 
number. 

(4.)  When  a  matter  is  transferred  from  one  Court  to  another, 
it  shall  receive  a  new  distinctive  number. 

(5.)  The  Forms  Nos.  1  and  2  in  the  Appendix  shall  be  used 
with  such  variations  or  additions  as  circumstance  may  require. 

9.  All  proceedings  in  the  Court  shall  be  written  or  printed, 
or  partly  written  and  partly  printed,  on  paper  of  the  size 
hitherto  used  in  bankniptcy,  that  is  to  say,  on  sheets  of  sixteen 
inches  in  length  and  ten  inches  in  breadth,  or  thereabouts ; 
but  no  objection  shall  be  allowed  to  any  proof,  affidavit,  or 
proxy  on  account  of  its  being  written  or  printed  on  other  sizt-d 
paper. 


GENERAL   RULES,    1883.  629 

10.  All  proceedings  of  the  Court  shall  remain  of  record  in  Br.  10- 15. 
the  Court,  so  as  to  form  a  complete  record  of  each  matter,  and  b^^,^  ^f  ^ho 
they  shall  not  be  removed  for  any  purpose,  except  for  the  use  court. 

of  the  oflScers  of  the  Court  or  by  special  direction  of  the  Judge  ^g^  iq^  yg 
or  registrar,  but  they  may  at  all  reasonable  times  be  inspected  80,  96.) 
by  the  trustee,  the  debtor,  and  any  creditor  who  has  proved,  or 
any  person  on  their  behalf.  Notices  to  be 

11.  All  notices  required  by  the  Act  or  these  Rules  shall  be  in^^JSSng. 
in  writing,  unless  these  Rules  otherwise  provide  or  the  Court  ^gg.  4  ^f^)'^  n^ 
shall  in  any  particular  case  otherwise  order.  125, 142-^^ 

12.  All  summonses,  petitions,  notices,  orders,  warrants,  and  l^^-) 
other  process  issued  by  the  Court  shall  be  sealed.  Proceaa  to  be 

13.  Where  the  Court  orders  a  general  meeting  of  creditors  ^^^ 
to  be  summoned  under  Rule  5  of  Schedule  I.  of  the  Act,  it  (S.  187.) 
shall  be  summoned  as  the  Court  directs,  and  in  default  of  any  Meetings 
direction  the  registrar  shall  transmit  a  sealed  copy  of  the  order  summoned  by 
to  the  trustee  (or,  as  the  case  may  be,  the  official  receiver),  ^^^' 

and  the  trustee  or  official  receiver  shall,  not  less  than  seven  ^^*  ?^i 
days  before  such  meeting,  send  a  copy  of  the  order  to  each  ^  QgL.jo' 
creditor  at  the  address  given  in  his  proof,  or  when  he  shall  not  133.)      ' 
have  proved,  the  address  given  in  the  list  of  creditors  by  the 
debtor,  or  such  other  address  as  may  be  known  to  the  trustee 
or  official  receiver. 

14.  All  office  copies  of  petitions,  proceedings,  affidavits.  Office  copies, 
books,  papers,  and  writings,  or  any  parts  thereof  required  by  (S.  182.) 
any  trustee,  or  by  any  debtor,  or  by  any  creditor  or  by  the 
solicitor  of  any  such  person,  shall  be  provided  by  the  registrar, 

and  shall,  except  as  to  figures,  be  fairly  written  at  length,  and 
be  sealed,  and  delivered  out  without  any  unnecessary  delay, 
and  in  the  order  in  which  they  shall  have  been  bespoken. 

15.  (1.) — The  registrar  of  each  Court  shall  file  a  copy  of  Filing, 
each  issue  of  the  London  Gazette,  and  whenever  the  Gazette  gazetting.  &c. 
contains  any  advertisement  relating  to  any  matter  under  the  (Ss.  13,  20, 
Act  in  his  Court,  he  shall  at  the  same  time  file  with  the  pro-  ?q~t||'  ^^"~ 
ccedings  in  the  matter  a  memorandum  referring  to  and  giving  g^jj^^  ^  ^  2.) 
the  date  of  such  advertisement.  •   »  •    • 

(2.)  In  the  case  of  an  advertisement  in  a  local  paper,  the 
registrar  shall  in  like  manner  file  a  copy  of  the  paper  and  a 
memorandum  (which  may  be  in  form  No.  128  in  the  Appendix) 
referring  to  and  giving  the  date  of  such  advertisement. 

(8.)  For  this  purpose  one  copy  of  each  local  paper  in  which 
any  advertisement  relating  to  any  matter  under  the  Act  in  snch 
Court  is  inserted,  shall  be  left  with  the  registrar  by  the  person 
inserting  the  advertisement. 

(4.)  The  memorandum  by  the  registrar  shall  be  prmd  facie 
evidence  that  the  advertisement  in  question  was  duly  inserted 
in  the  issue  of  the  Gazette  or  paper  to  which  the  memorandum 
refers. 
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Bt.  16-21. 


Notice  to 
creditors. 

(Ss.  97—99, 
102,  suba.  (4), 
122.) 


Transfer. 


Transmiraion 
of  records. 

(Ss.  112,  126,) 
161  (subs.  4). 


Transfer  of  Proceedinos. 

16.  Where  the  Judge  of  a  County  Court  or  the  Judge  or  a 
registrar  of  the  High  Court  certifies  that,  in  his  opinion,  a 
bankruptcy  proceeding  would  be  more  advantageously  con- 
ducted in  some  other  Court,  the  registrar  shall,  if  the  opinion 
is  certified  before  the  first  meeting  of  creditors,  transmit  the 
certificate  to  the  official  receiver,  who  shall  lay  the  same  before 
such  meeting  ;  and,  if  it  has  been  certified  after  snch  meeting, 
he  shall  transmit  a  copy  of  such  certified  opinion  to  the  trustee, 
if  there  be  one,  and,  if  not,  to  the  official  receiver,  who  shall 
thereupon  summon  a  meeting  of  creditors  to  consider  the 
same. 

17.  If  within  seven  days  after  the  first  meeting,  or,  in  any 
other  case,  within  fourteen  days  after  transmitting  such  notice 
to  the  official  receiver  or  trustee  no  resolution  of  the  creditors 
objecting  to  such  transfer  shall  be  received  by  the  Court 
through  the  registrar,  the  transfer  may  be  made  accordingly ; 
but,  if  the  creditors  have  so  objected,  the  transfer  shall  not  be 
made. 

18.  Where  the  proceedings  in  any  bankruptcy  matter  are 
transferred  from  the  Court  to  which  the  petition  was  presented 
to  any  other  Court,  the  registrar  of  the  first  Court  shall  send  by 
post  all  the  proceedings  to  the  registrar  of  the  Court  to  which 
the  proceedings  are  transferred ;  and  the  receipt  of  snch  proceed- 
ings shall  be  considered  to  authorise  the  latter  Court  to  con- 
tinue such  proceedings,  without  any  further  order  for  trans- 
ferring them  than  is  contained  in  the  proceedings. 


Applications  to 
be  by  motion. 

(88.18,23,27, 
28,  85,  44,  47, 
90,  104, 
cl.  {d).  Bched. 
1,  r.  14. 


Notice  of 
motion  and 
ex  parte 
applications. 


Length  of 
notice. 


Motions  and  PRAcrricE. 

19.  Every  application  to  the  Court  (unless  otherwise  pro- 
vided by  these  Kules,  or  the  Court  shall  in  any  particular  case 
otherwise  permit)  shall  be  made  by  motion  supported  by 
affidavit. 

20.  Where  any  partv  other  than  the  applicant  is  affected  by 
the  motion,  no  order  shall  be  made  unless  upon  the  consult  of 
such  party  duly  shown  to  the  Court  or  upon  proof  that  notice 
of  the  intended  motion  and  a  copy  of  the  affidavits  in  support 
thereof  have  been  duly  served  upon  such  party :  Provided 
that  the  Court,  if  satisfied  that  the  delay  caused  by  proceeding 
in  the  ordinary  way  would  or  might  entail  serious  mischief, 
may  make  any  order  ex  parte  upon  such  terms  as  to  costs  and 
otherwise,  and  subject  to  such  undertaking,  if  any,  as  the 
Court  may  think  just ;  and  any  party  affected  by  such  order 
may  move  to  set  it  aside. 

21.  Unless  the  Court  gives  leave  to  the  contrary,  notice  of 
motion  shall  be  served  on  any  party  to  be  affected  thereby  not 
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less  than  eight  days  before  the  day  named  in  the  notice  for  Br.  21—80. 
hearing  the  motion. 

An  application  for  leaye  to  serve  short  notice  of  motion  shall 
be  made  ex  parte. 

22.  Where  the  respondent  intends  to  use  affidavits  in  oppo-  Affidavits 
sition  to  the  motion  he  shall  deliver  copies  of  snch  affidavits  to  against  motion, 
the  applicant  not  less  than  two  days  before  the  day  appointed  (S.  105, 

for  the  hearing.  »»i^  5.) 

23.  If  on  the  hearing  of  any  motion  or  application  the  Notice  not 
Court  shall  be  of  opinion  that  any  person  to  whom  notice  has  served  on  all 
not  been  given  ought  to  have,  or  to  have  had,  such  notice,  the  p^^p®^  parties. 
Court  may  either  dismiss  the  motion  or  application  or  adjourn  (^  ^^»  ^*3-) 
the  hearing  thereof  in  order  that  such  notice  may  be  given, 

upon  such  terms  (if  any)  as  the  Court  may  think  fit  to  impose. 

24.  The  hearing  of  any  motion  or  application  may  from  time  Adjournment. 
to  time  be  adjourned  upon  such  terms  (if  any)  as  the  Court  (s.  106, 
shall  think  fit.  R.  S.  c.  1883, 

25.  In  cases  in  which  personal  service  of  any  notice  of^-^^*) 
motion,  or  of  any  order  of  tne  Court  is  required,  the  same  shall  Personal 
be  effected,  in  the  case  of  a  notice  of  motion,  bv  delivering  to  ^^^^^^ 

the  party  or  parties  to  be  served,  and  each  of  them,  a  copy  of  (^  ilf?w/t 
the  notice  of  motion ;  and  in  the  case  of  an  order  by  deliver- 142.) 
ing  to  the  party  or  parties  to  be  served,  and  each  of  them,  a 
sealed  copy  of  the  order. 

26.  Every  affidavit  to  be  used  in  supporting,  or  opposing  Piling  affida- 
any  opposed  motion,  shall  be  filed  with  the  registrar  not  later  "p^  ^^  show- 
than  the  day  before  the  day  appointed  for  the  hearing.  "*^  ^^^' 

27.  The  registrar,  upon  any  affidavit  being  left  with  him  to  (^*  ^**-) 
be  filed,  shall  indorse  the  same  with  the  day  of  the  month  and  Indorsements 
year  when  the  same  was  so  left  and  forthwith  file  the  same,  °"  affidavits, 
with  the  proceedings  to  which  the  same  relates,  and  any 
affidavit  lert  with  a  registrar  to  be  filed,  shall  on  no  account  be 
delivered  out  to  any  person,  except  by  order  of  the  Court. 

28.  A  party  intending  to  move  shall  previous  to  the  public  Notice  of 
sitting  of  the  Court  deliver  to  the  registrar  or  clerk  of  the  motion  to  be 
Court  a  copy  of  his  notice  of  motion.    There  shall  be  indorsed  ^^®^- 

on  such  copy  the  name  of  the  applicant's  solicitor  and  counsel 
(if  any),  and  also  (if  known)  the  name  of  the  respondent's 
solicitor  and  counsel  (if  any). 

29.  Except  in  cases  of  emergency,  or  for  any  other  cause  Precedence  of 
deemed  sufficient  bjr  the  Court,  dl  motions  shall  be  made  and  n^o^ions. 
heard  in  the  order  m  which  they  are  set  down,  at  the  sitting  of 

the  Court. 

Security  in  Court. 

80.  Except  where  these  rules  otherwise  provide,  where  asecnrityby 
person  is  required  to  give  security,  snch  security  shall  be  in  bond. 
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Rr.  30-40. 

(Ss.  4,  subs. 
(</),  7,  subs.  5, 
12,  21.) 

Amount  of 
bond. 

(S.  84.) 

Deposit  in  lieu 
of  bond. 


Money  lodged 
in  Court. 


Guarantee 
society. 

Notice  of 
Hureties. 


Justification 
by  sureties. 


Execution  of 
bond. 

Notice  of 
deposit. 


the  form  of  a  bond  with  one  or  more  snrety  or  snreties  to  the 
person  proposed  to  be  secured. 

81.  The  bond  shall  be  taken  in  a  penal  snm  which  shaD  be 
not  less  than  the  snm  in  question,  and  probable  costs,  unless 
the  opposite  party  consents  to  it  being  taken  for  a  less  sum. 

82.  Where  a  person  is  required  to  give  security  he  mar,  in 
lieu  thereof,  lodge  in  Court  a  sum  equal  to  the  sum  in  question 
in  respect  of  which  security  is  to  be  given  and  the  probable 
costs  of  the  trial  of  the  question,  together  with  a  memorandum 
to  be  approved  of  by  the  registrar  and  to  be  signed  bv  soch 
person,  his  solicitor,  or  agent,  setting  forth  the  conditions  on 
which  the  money  is  deposited. 

88.  The  rules  for  the  time  being  in  force  in  the  High  Court 
and  County  Courts  respectively  relating  to  payment  into  and 
out  of  Court  of  money  lodged  in  Court  by  way  of  security  for 
costs  shall  apply  to  money  lodged  in  Court  under  these  mles. 

84.  The  security  of  a  guarantee  association  or  society  ap- 
proved by  the  Court  or  the  opposite  party  may  be  given  in 
lieu  of  a  bond  or  a  deposit. 

85.  In  all  cases  where  a  person  proposes  to  give  a  bond  by 
way  of  security,  he  shall  serve,  by  post  or  otherwise,  on  the 
opposite  party,  and  on  the  registrar,  at  the  Court,  notice  of  the 
proposed  sureties,  which  may  be  in  the  Form  No.  20  in  the 
Appendix,  and  the  registrar  shall  forthwitli  give  notice  to  both 
parties  of  the  time  and  place  at  which  he  proposes  that  the 
bond  shall  be  executed,  and  shall  state  in  the  notice  that, 
should  the  proposed  obligee  have  any  valid  objection  to  make 
to  the  sureties,  or  either  of  them,  it  must  then  he  made. 

36.  The  sureties  shall  make  an  affidavit  of  their  sufficiency 
(which  may  be  in  the  Form  No.  21  in  the  Appendix),  unless  the 
op|X)Bite  party  shall  dispense  with  such  affidavit,  and  such 
sureties  shall  attend  the  Court  to  be  cross-examined  if  re- 
quired. 

87.  The  bond  shall  be  executed  and  attested  in  the  presence 
of  the  registrar  or  the  official  receiver,  or  before  a  justice  of 
the  peace,  or  a  solicitor. 

88.  Where  a  person  makes  a  deposit  of  money  in  lieu  of 
giving  a  bond,  the  registrar  shall  forthwith  give  notice  to  the 

Eerson  to  whom  the  security  is  to  be  given  of  such  deposit 
aviug  been  made. 


Costs  if 
irreleyant  or 
prolix. 

(Sa.  7,  100, 

102.) 

Form. 


Affidavits. 

39.  The  costs  of  every  affidavit  which  shall  unnecessarily 
set  forth  matters  of  hearsay,  or  argumentative  matter,  or  copies 
of  or  extracts  from  documents,  shall  be  paid  by  the  party  tiling 
the  same. 

40.  Every  affidavit  shall  be  drawn  up  in  the  first  person. 
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and  shall  be  divided  into  para^aphs,  and  every  paragraj>li  Br.  40—47, 
shall  be  numbered  consecutive! j,  and  as  nearly  as  may  be 
shall  be  confined  to  a  distinct  portion  of  the  subject.     No 
costs  shall  be  allowed  for  any  affidavit  or  part  of  an  affidavit 
substantially  departing  from  this  rule. 

41.  Every  affidavit  shall  state  the  description  and  true  place  Deponent's 
of  abode  of  the  deponent.  description. 

42.  In  every  affidavit  made  by  two  or  more  deponents,  the  Several 
names  of  the  several  persons  making  the  affidavit  shall  be  deponents, 
inserted  in  the  jurat,  except  that  if  the  affidavit  of  all  the 
deponents  is  taken  at  one  time  by  the  same  officer  it  shall  be 
sufficient  to  Btate  that  it  was  sworn  by  both  (or  all)  of  the 

"  above-named  "  deponents. 

43.  The  Court  may  order  to  be  struck  out  from  any  affidavit  Scandalous 
any  matter  which  is  scandalous,  and  may  order  the  costs  of  »»<•*«>•• 
any  application  to  strike  out  such  matter  to  be  paid  as  between 
solicitor  and  client. 

44.  No  affidavit  having  in  the  jurat  or  body  thereof  any  Erasures,  &c 
interlineation,  alteration,  or  erasure,  shall  without  leave  of  the 

Court  be  read  or  made  use  of  in  any  matter  depending  in 
Court  unless  the  interlineation  or  alteration  (other  than  by 
erasure)  is  authenticated  by  the  initials  of  the  officer  or  person 
taking  the  affidavit,  nor  in  the  case  of  an  erasure  unless  the 
words  -or  figures  appearing  at  the  time  of  takiog  the  affidavit 
to  be  written  on  the  erasure  are  re- written  and  signed  or 
initialed  in  the  margin  of  the  affidavit  by  the  officer  or  person 
taking  it. 

45.  Where  an  affidavit  is  sworn  by  any  person  who  appears  Blind  or 
to  the  person  taking  the  affidavit  to  be  illiterate  or  blind,  the  illiterate 
person  taking  the  affidavit  shall  certify  in  the  jurat  that  the  P^^^^*^ 
affidavit  was  read  in  his  presence  to  the  deponent,  that  the 
deponent  seemed  perfectly  to  understand  it,  and  that  the  de- 
ponent made  his  signature  in  the  presence  of  such  person. 

No  such  affidavit  shall  be  used  in  evidence  in  the  absence  of 
this  certificate,  unless  the  Court  is  otherwise  satisfied  that  the 
affidavit  was  read  over  to  and  appeared  to  be  perfectly  under- 
stood by  the  deponent. 

46.  The  Court  may  receive  any  affidavit  sworn  for  the  pur-  Formal 
pose  of  being  used  m  any  matter  notwithstanding  any  defect  defects, 
by  misdescription  of  parties  or  otherwise  in  the  title  or  jurat, 

or  any  other  irregularity  in  the  form  thereof,  and  may  direct  a 
memorandum  to  be  made  on  the  document  that  it  has  been  so 
received. 

47. — (1.)  In  cases  in  which  by  the  present  practice  an  original  Filing  office 
affidavit  is  allowed  to  be  used,  it  shall  before  it  is  used  be  copies*  &c. 
stamped  with  a  proper  filing  stamp,  and  shall  at  the  time  when 
it  is  used  be  delivered  to  and  left  in  Court  or  in  chambers 
with  the  proper  officer,  who  shall  send  it  to  be  filed. 
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Br.  47—53.      (2.)  An  office  copy  of  an  affidavit  may  in  all  cases  be  used,  the 

original  affidavit  having  been  previously  filed  and  the  copy  dnlj 

authenticated  with  the  seal  of  the  Court. 
Swearing  of  48. — (1.)  No  affidavit  (other  than  a  proof)  shaD  be  sufficient 

affidavit.  if  sworn  before  the  solicitor  acting  for  the  party  on  whose 

(Schcd.  2,        behalf  the  affidavit  is  to  be  used,  or  before  any  agent  of  such 
rr.  1—8.)        solicitor,  or  before  the  party  himself. 

(2.)  Any  affidavit  which  would  be  insufficient  if  sworn  before 

the  solicitor  himself  shall  be  insufficient  if  sworn  before  his 

clerk  or  partner. 

(3.)  Aji  affidavit  may  be  sworn  to  either  in  print  or  in 

manuscript,  or  partly  in  print  and  partly  in  manuscript 
Time  for  49. — (1.)  Wliere  a  special  time  is  limited  for  filing  s^davits, 

filing.  no  affidavit  filed  after  that  time  shall  be  used,  unless  by  leave 

(Ss.  105,  141.)  of  the  Court. 

(2.)  Except  by  leave  of  the  Court,  no  order  made  ex  parte  in 

Court  founded  on  any  affidavit  shall  be  of  any  force  unless 

the  affidavit  on  which  the  application  was  made,  was  actually 

made  before  the  order  was  applied  for,  and  produced  or  filed 

at  the  time  of  making  the  motion. 
Proof  of  50.  The  Court  shall  take  judicial  notice  of  the  seal  or  signa- 

affidavits.         ture  of  any  person  authorised  by  or  under  the  Act  to  take 

affidavits  or  to  certify  to  such  authority. 

Stamps. 

Cancellation  of     61.  Every  officer  of  the  Court  who  shall  receive  any  docu- 
Btamp.  ment  to  which  an  adhesive  stamp  shall  be  affixed,  shall  imme- 

diately upon  the  receipt  of  such  document  deface  the  stamp 
thereon  by  writing  pcuiily  on  the  stamp  and  partly  on  the 
document  the  name  of  the  debtor ;  and  no  such  document 
shall  be  filed  or  delivered  until  the  stamp  thereon  shall  have 
been  defaced  in  manner  aforesaid,  and  it  shall  be  the  duty  of 
the  party  presenting  or  receiving  such  document  to  see  that 
such  defacement  has  been  duly  made. 
Application  of  62.  For  the  purposes  of  sect.  144  of  the  Act,  *'  bankruptcy" 
B.  144.  shall  include  any  proceeding  under  the  Act  whether  before  or 

after  adjudication,  and  whether  an  adjudication  is  made  or  not, 
and  ^'bankrupt"  shall  include  any  debtor  proceeded  against 
under  the  Act 

Witnesses  and  Depositions. 

Subpcenas,  58.  A  subpoena  for  the  attendance  of  a  witness  shall  be 

(8.  27,  R.  8.  G.  issued  by  the  Court  at  the  instance  of  an  official  receiver,  a 
0.  XXXVII.     trustee,  a  creditor,  a  debtor,  or  any  respondent  in  any  matter, 
rr.  25—34.)     ^ith  or  without  a  clause  requiring  the  production  of  books, 
deeds,  papers,  documents,  and  writings  in  his  possession  or 
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control,  and  in  snch  snbpoena  the  name  of  three  witnesses  may  Br.  58—62. 
be  inserted. 

54.  A  sealed  copy  of  the  subpoena  shall  be  served  personally  on  Service  of 
the  witness  by  the  person  at  whose  instance  the  same  is  issued,  ««**i>a«<w- 
or  by  his  solicitor,  or  by  an  officer  of  the  Court,  or  by  some 
person  in  their  employ,  within  a  reasonable  time  before  the 
time  of  the  return  thereof. 

65.  Service  of  the  subpoena  may,  where  required,  be  proved  Proof  of 
by  affidavit.  ^^"^ 

56.  The  Court  may  in  any  matter  limit  the  number  of  wit-  Limit  of 
nesses  to  be  allowed  on  taxation  of  costs,  and  their  allowance  witnesses' 
for  attendance  shall  in  no  case  exceed  the  highest  rate  of  the  *^^**- 
allowances  mentioned  in  the  scale  in  the  appendix. 

57.  The  costs  of  witnesses,  whether  they  have  been  examined  Costs  of 
or  not,  may,  in  the  discretion  of  the  Court,  be  allowed.  exi^^ed.^* 

68.  The  Court  may,  in  any  matter  where  it  shall  appear  ^ 
necessary  for  the  purposes  of  justice,  make  an  order  for  the  ^^'^^^ 
examination  upon  oath  before  the  Court  or  any  officer  of  the  „ '  ^  -  ,«- 
Court,  or  any  other  person  and  at  any  place,  of  any  witness  or  j^^g  q*      * 
person,  and  may  empower  any  party  to  any  such  matter  to  give  o.  XXXVII. 
such  deposition  in  evidence  therein  on  such  terms  (if  any)  as  0.  XXXVIIL) 
the  Court  may  direct. 

59.  If  the  Court  shall  in  any  case,  and  at  any  stage  in  the  Shorthand 
proceedings,  be  of  opinion  that  it  would  be  desirable  that  a  ^^^^^  *«• 
person  (other  than  the  person  before  whom  the  examination  is  (8.  27.) 
taken)  should  be  appointed  to  take  down  the  evidence  of  the 
debtor,  or  of  any  witness  examined  at  any  public  sitting  or 
private  meeting  under  the  Act,  in  shorthand  or  otherwise,  it 

shall  be  competent  for  the  Court  to  make  such  an  appoint- 
ment :  and  every  person  so  appointed  shall  be  paid  a  sum  not 
exceeding  three  shillings  and  sixpence  per  hour  or  part  of  an 
hour,  and  where  the  Court  appoints  a  snorthand  writer  a  sum 
not  exceeding  fourpence  per  folio  of  seventy- two  words  for  any 
transcript  of  the  evidence  that  may  be  required,  and  such  sums 
shall  be  paid  by  the  party  at  whose  instance  the  appointment 
was  made,  or  out  of  the  estate,  as  may  be  directed  by  the 
Court. 

60.  An  order  for  a  commission  to  examine  witnesses  and  Form  of  com- 
the  writ  of  commission  shall  follow  the  forms  for  the  time  being  mission. 

in  use  in  the  High  Court,  with  such  variations  as  circumstances  (r.  s.  c. 
may  require.  0.  XXXHL 

61.  The  Court  may  in  any  matter  at  any  stage  of  the  pro-  "•  ^*^*^^^ 
ceedings  order  the  attendance  of  any  person  for  the  purpose  of  ^"^     . 
producing  any  writings  or  other  documents  named  in  the  order  J^^^?^  ^' 
which  the  Court  may  think  fit  to  be  produced. 

62.  Any  person  wilfully  disobeying  any  order  or  subpoena  Disohedienee 
requiring  his  attendance  for  the  purpose  of  being  examined  or  to  order, 
producing  any  document  shall  be  deemed  guilty  of  contempt 

of  Court,  and  may  be  dealt  with  accordingly. 
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Rr.  63—67.  C3.  Any  witness  (other  than  the  debtor)  required  to  attend 
Conduct  ^^^  ^^^^  puiposo  of  being  examined  or  of  producing  any  doca- 

mouey.  ment,  shall  be  entitled  to  the  like  conduct  money  and  payment 

for  expenses  and  loss  of  time  as  upon  attendance  at  a  trial  in 

Court. 

Discovert. 

(S.  27,  R.  s.  c.  6^'  'A.ny  party  to  any  proceeding  in  Court  may,  with  the 
o.  XXXI.  leave  of  the  Court,  administer  interrogatories  to,  or  obtain  dis- 
0.  L.  rr.  8,  4.)  covery  of  documents  from  any  other  party  to  such  proceeding. 
Proceedings  under  this  rule  shall  be  regulated  as  nearly  as  may 
be  by  the  Rules  of  the  Supreme  Court  for  the  time  being  in 
force  in  relation  to  discovery  and  inspection.  An  application 
for  leave  under  this  rule  may  be  made  ex  parte. 


Taking  Accounts  of  Property  Mortgaged,  and  of  the 

Sale  thereof. 

Inquiry  into         ^^-  Upou  application  by  motion  by  any  person  claiming  to 

mortgage,  &c.    be  a  mortgagee  of  any  part  of  the  bankrupt's  real  or  leasehold 

(Ss.  6,  9,  50,    estate,  and  whether  such  mortgage  shall  be  by  deed  or  other- 

1()8,  Bched.  I,  wise,  and  whether  the  same  shall  be  of  a  legal  or  equitable 

rr.  10—12,      nature,  the  Court  shall  proceed  to  inquire  whether  such  person 

J^^  glliV  )       ^s  ^^^^  mortgagee,  and  tor  what  consideration  and  under  what 

circumstances  ;  and  if  it  shall  be  found  that  such  person  is 

such  mortgagee,  and  if  no  sufficient  objection  shall  appear  to 

the  title  of  such  person  to  the  sum  claimed  by  him  under  such 

mortgage,  the  Court  shall  direct  such  accounts  and  inquiries  to 

be  taken  as  may  be  necessaiy  for  ascertaining  the  principal, 

interest,  and  costs  due  upon  such  mortgage  and  of  the  rents 

and  profits,  or  dividends,  interest,  or  other  proceeds  received 

by  such  pereon,  or  by  any  other  person  by  his  order  or  for  his 

use  in  case  he  shall  have  been  in  possession  of  the  property 

over  which  the  mortgage  shall  extend,  or  any  part  thereof,  and 

the  Court,  if  satisfied  that  there  ought  to  be  a  sale,  shall  direct 

notice  to  be  given  in  such  newspapers  as  it  thinks  fit,  when 


and  where,  and  bv  whom  and  in  what  way  the  said  premises 
or  property,  or  the  interest  therein  so  mortgaged,  are  to  be 
sold,  and  that  such  sale  be  made  accordingly,  and  that  the 
trustee  (unless  it  be  otherwise  ordered)  shall  have  the  conduct 
of  such  sale  ;  but  it  shall  not  be  imperative  on  any  such  mort- 
gagee to  make  such  application.  At  any  such  sale  the  mort- 
gagee may  bid  and  purchase. 

Conveyance.  06.  All  proper  parties  shall  join  in  the  conveyance  to  the 

(Ss.  64,  55.)     purchaser,  as  the  Court  shall  direct. 

Proceeds  of  67.  The  moneys  to  arise  irom  such  sale  shall  be  applied  in 

■ale.  the  first  place  in  payment  of  the  costs,  charges,  and  expenses 
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of  the  trustee,  of  and  occasioned  by  the  application  to  the  Br.  67—73. 
Court,  and  of  and  attending  such  sale,  and  then  in  payment 
and  satisfaction  so  far  as  the  same  shall  extend  of  what  shall 
be  found  due  to  such  mortgagee,  for  principal,  interest,  and 
costs,  and  the  surplus  of  the  said  moneys  (if  any)  shall  then  be 
paid  to  the  trustee.  But  in  case  the  moneys  to  arise  from 
such  sale  shall  be  insufficient  to  pay  and  satisfy  what  shall  be 
so  found  due  to  such  mortgagee,  then  he  shall  be  entitled  to 
prove  as  a  creditor  for  such  deficiency,  and  receive  dividends 
thereon  rateably  with  the  other  creditors,  but  so  as  not  to  dis- 
turb any  dividend  or  dividends  then  already  declared. 

68.  For  the  better  taking  of  such  inquiries  and  accounts,  and  Proceedings  on 
making  a  title  to  the  purchaser,  all  parties  may  be  examined  inq^i^^y- 

by  the  Court  upon  interrogatories  or  otherwise  as  it  shall  think  (B.  8.  C. 
fit,  and  shall  produce  before  the  Court  upon  oath  all  deeds,  ^'  ^^CXI.) 
papers,  books,  and  writings  in  their  respective  custody  or 
power  relating  to  the  estate  or  effects  of  the  bankrupt,  as  the 
Court  shall  direct. 

69.  In  any  proceedings  between  a  mortgagor  and  mortgagee,  AccotmtB,  &c. 
or  the  trustee  of  either  of  them,  the  Court  may  order  all  such  (r.  s.  c. 
inquiries  and  accounts  to  be  taken  in  like  manner  as  in  the  0.  XV. 
Chancery  Division  of  the  High  Court.  ^'  ^XXIII.) 

Discx)VERY  OF  Debtor's  Property. 

70.  Every  application  to  the  Court  under  section  27  of  the  Applications 
Act  shall  be  in  writing,  and  shall  state  shortly  the  grounds  upon  ^^^  discovery, 
which  the  application  is  made  ;  and  where  the  application  is  (S.  27.) 
not  made  on  behalf  of  the  trustee,  official  receiver,  or  Board  of 

Trade,  it  shall  be  verified  by  affidavit. 

Appropriation  of  Pay,  Salary,  Pension,  &c. 

71.  When  a  trustee  intends  to  apply  to  the  Court  for  an  ap-  Notice  of 
propriation  order  under  section  53  of  the  Act,  he  shall  give  application  to 
notice  of  his  intention  to  the  bankrupt,  and  also  of  the  time  and  *»nknipt. 
place  fixed  for  hearing  the  application,  and  that  the  bankrupt  (S.  63.) 

is  at  liberty  to  show  caupe  against  such  order  being  made. 

The  notice  shall  be  in  the  Form  No.  88  in  the  Appendix, 
with  such  variations  as  circumstances  may  require. 

72.  When  the  application  is  made  under  sub-sect.  (1)  of  Notice  to  chief 
Sect.  53  of  the  Act",  a  copjr  of  the  proposed  order  shall  be  sent  °^  department, 
by  the  registrar  to  the  chief  officer  of  the  department  under  (S.  68.) 
which  the  pay  or  salary  is  enjoyed,  and  the  application  shall 

stand  adjourned  until  the  written  consent  of  such  chief  officer 
is  obtained  as  required  by  the  Act. 

73.  Where  an  order  of  Court  is  made  under  Pub-sect.  (2),  Copy  of  order 
Sect.  53,  of  the  Act,  the  registrar  shall  give  to  the  trustee  a  ***  dcpirtment 

&c. 
(S.  63.) 
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Br.  73—79.  sealed  copy  of  the  order,  who  shall  commanicate  the  same  to 
the  chief  of  the  department  or  other  person  nnder  whom  the 
pay,  half-pay,  salary,  income,  emolnment,  pension,  or  compen- 
sation is  enjoyed,  for  the  purpose  of  his  connter-signatore  to 
the  order  being  written  thereon. 

74.  Where  an  order  has  been  made  for  the  payment  by 
a  bankrupt,  or  by  his  employer  for  the  time  being,  of  a  portion 
of  his  income  or  salary,  the  bankrnpt  may,  upon  his  ceasing  to 
receive  a  salary  or  income  of  the  amount  he  received  when  the 
order  was  made,  apply  to  the  Court  to  rescind  the  order,  or  to 
reduce  the  amount  ordered  to  be  paid  by  him  to  the  trustee. 


Review  of 
order. 

(S.  53.) 


To  whom 
warranto 
addressed. 

(Ss.  4,  25,  27, 
119.) 


Custody  of 
debtor. 

(S.  120.) 


Applications 
to  commit. 

(Sa.  24,  91, 
99,  103.) 

Notice  and 
hearing  of 
application. 

(S.  102.) 


Address  of 
Doiicitor  for 
service. 

(Ss.  4,  5,  6, 
7.  11.) 


Warrants,  Arrests,  and  Commitments. 

75.  A  warrant  of  seizure  or  a  search  warrant  or  any  other 
warrant  issued  under  the  proTisions  of  the  Act  shall  be  ad- 
dressed to  such  officer  of  the  High  Court,  or  to  such  high 
bailiflF  or  officer  of  any  County  Court,  whether  such  County  Court 
has  jurisdiction  in  oankruptcy,  or  not,  as  the  Court  may  in 
each  case  direct. 

76.  Where  a  debtor  is  arrested  under  a  warrant  issued  under 
Sect.  25  of  the  Act,  he  shall  be  safely  kept  by  being  lodged 
within  the  prison,  to  the  keeper  of  which  the  warrant  is, 
amongst  others,  addressed;  and  any  books,  papers,  moneys, 
goods,  and  chattels  in  the  possession  of  the  debtor,  which  may 
be  seized,  shall  forthwith  be  lodged  with  the  official  receiver  or, 
as  the  case  may  be,  the  trustee  of  the  property  of  the  debtor. 

77.  An  application  to  the  Court  to  commit  any  person  for 
contempt  of  Court  shall  be  supported  by  affidavit,  and  be  filed 
in  the  Court  in  which  the  proceedings  are. 

78.  Subject  to  the  provision  of  Sect.  102  of  the  Act,  upon 
the  filing  of  such  application,  the  registrar  shall  fix  a  time  and 
place  for  the  Court  to  hear  the  appUcation,  and  shall  issue  a 
notice  to  be  served  by  an  officer  or  high  bailifP  of  the  Court 
personally  on  the  person  sought  to  be  committed  three  days  at 
the  least  before  the  day  of  hearing  the  application,  unless  the 
Court  shall,  bv  order  upon  good  cause  shown,  direct  service  of 
the  notice  to  be  made  in  some  other  manner,  in  which  case  it 
shall  be  served  together  with  a  copy  of  the  order,  in  the  manner 
so  directed. 

Service  and  Execution  op  Process. 

79.  Every  solicitor  suing  out  or  serving  any  petition,  notice, 
summons,  order,  or  other  document,  shall  indorse  thereon  his 
name  or  firm  and  place  of  business,  which  shall  be  called  his 
address  for  service,  provided  that  in  proceedings  in  the  High 
Court,  where  his  place  of  business  is  not  within  three  miles  of 
the  Royal  Courts  of  Justice,  he  shall  add  to  his  own  name  or 
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finn  and  place  of  business  another  proper  place,  which  shall  Er.  79—86. 

not  be  more  than  three  miles  from  the  Royal  Courts  of  Justice, 

which  shall  be  his  address  for  service.    All  notices,  orders, 

documents,  and  other  written  communications  which  do  not 

require  personal  service  shall  be  deemed  to  be  sufficiently 

served  on  such  solicitor  if  left  for  him  at  his  address  for 

service. 

80.  Service  of  notices,  orders,  or  other  proceedings  shall  be  Hours  for 
effected  before  the  hour  of  six  in  the  afternoon,  except  on  wnrice. 
Saturdays,  when  it  shall  be  effected  before  the  hour  of  two  in 

the  afternoon.  Service  effected  after  six  in  the  afternoon  on 
any  week  day,  except  Saturday,  shall  for  the  purposes  of  com- 
puting any  period  of  time  subsequent  to  such  service  be 
deemed  to  have  been  effected  on  the  following  day.  Service 
effected  after  two  in  the  afternoon  on  Saturday  shall  for  the 
like  purpose  be  deemed  to  have  been  effected  on  the  following 
Monday. 

81.  It  shall  be  the  duty  of  the  high  bailiff  of  a  County  Court  Duties  of 
and,  in  the  case  of  the  High  Court,  of  such  officers  or  officer  as  l»ilifff  &«• 
the  Court  may  direct,  to  serve  such  orders,  summonses,  peti-  (S.  118.) 
tions,  and  notices  as  the  Court  may  require  him  to  serve  ;  to 
execute  warrants  and  other  process  ;  to  attend  any  sittings  of 

the  Court  (except  sittings  in  chambers) :  and  to  do  and  per- 
form all  such  things  as  may  be  required  of  him  by  the  Court. 

But  this  rule  shall  not  be  construed  to  require  any  order, 
summons,  petition,  or  notice  to  be  served  by  a  bailiff  or  officer 
of  the  Court,  unless  the  Court  shall  so  direct.  „    . 

82.  Where  notice  of  an  order  or  other  proceeding  in  Court  po^^  ^ 
may  be  served  by  post  it  shall  be  sent  by  registered  letter.         /g  142). 

83.  Every  order  of  the  Court  may  be  enforced  as  if  it  were  a  Enforcement 
judgment  of  the  Court  to  the  same  effect.  of  orders. 

(8. 117.) 
TRLiL  BY  Jury. 

84.  Where  upon  any  application  to  the  Court  for  its  de-  Settlement  of 
cision  on  any  question,  the  Court,  either  on  its  own  motion  or  ^^®®* 

on  the  application  of  any  person,  shall  have  directed  that  a  (^-  ^^2,  subs, 
question  of  fact  be  tried  by  a  jury,  such  question  of  fact  shall  *'      '' 
be  redui^^d  into  writing  and  submitted  to  the  Court  for  its 
approval,  and  shall,  when  approved,  be  called  the  record  for 
trial ;  but  the  Court  shall  have  power  to  allow  any  amendment 
thereof  at  any  time  upon  such  terms  as  it  may  think  fit. 

85.  An  order  of  the  High  Court  for  the  trial  of  a  question  of  Special  or 
fact  before  a  jury  shall  specify  the  place  of  trial  ana  whether  ^°™™o^  J^^- 
it  shall  be  before  a  special  or  a  common  jury,  but  the  order 

may  be  amended  by  the  substitution  of  one  jury  for  the  other, 
upon  such  terras  as  the  Court  may  think  fit. 
86.  The  issues  of  fact  so  settled  shall  be  tried  in  a  County  Court  Mode  of  trial. 

(S.  100.) 
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Er.  86-91. 


When  Rucli 
issues  of  fact 
are  tried  in 
the  Qiiueu's 
Bench 
Division. 

(R.  S.  C. 
O.  XXXVI. 

8S.  94,  102 
8ub«.  (2),  (4).) 


Place. 
(S.  92.) 


Times. 
(S.  92.) 


according  to  the  rules  for  the  time  being  in  force  in  relation  Ui 
jury  trials  in  County  Courts,  and  in  the  High  Court  in  the 
same  manner  as  issues  of  fact  are  tried  in  the  Queen's  Bench 
Division.  Such  issues  may  be  tried  either  before  the  Jad;:e 
assigned  to  transact  and  dispose  of  bankruptcy  business,  or 
otherwise  as  the  Court  may  direct. 

87.  Where  such  issues  are  ordered  to  be  tried  in  the  Queen's 
Bench  Division  otherwise  than  before  the  Judge  assigned  as 
aforesaid  they  shall  be  tried  as  if  they  were  issues  of  fact  sent 
down  by  a  Judge  of  the  Chancery  Division  for  trial  in  the 
Queen's  Bench  Division,  and  the  verdict  or  finding  of  the  jury 
shall  be  indorsed  by  the  proper  officer  on  the  record  for  trial,  and 
returned  by  him  to  the  senior  bankruptcy  registrar  of  the 
High  Court. 

Sittings  op  County  Court. 

88.  Subject  to  the  orders  of  the  Lord  Chancellor,  the  place 
of  sitting  of  each  County  Court  having  bankruptcy  jurisdic- 
tion for  the  purpose  of  such  jurisdiction  shall  be  the  town  in 
which  the  Court  now  holds  or  may  hereafter  hold  its  sittings 
for  the  common  law  business  of  the  Court,  under  the  provisions 
of  the  County  Courts  Act  1846,  and  Acts  amending  it. 

81).  Subject  to  provisions  of  sect.  92  of  the  Act,  and  until 
any  such  order  as  is  therein  mentioned  be  made  by  the  Lord 
Chancellor,  the  times  of  the  sitting  of  each  County  Court  in 
matters  of  bankruptcy  shall  be  those  appointed  for  the  trans- 
action of  the  general  business  of  the  Court,  unless  the  Judge 
of  any  such  Court  shall  otherwise  order.  The  appointment  of 
a  special  day  or  days  for  a  sitting  of  the  Court  in  matticrs  of 
bankruptcy  shall  not  prevent  the  Court  from  hearing  and  de- 
termining any  bankruptcy  matter  on  any  day  appointed  for  the 
general  business  of  the  Court  when  it  may  seem  expedient  so 
to  do. 


Sittings. 


Actions  by 
trnsteM 
assigned  to 
bankruptcy 
Judge. 

(Ss.  67,  102 
subs.  (2).) 


Rules  relating  to  the  Business  of  the  High  Court. 

90.  The  Judge,  with  the  approval  of  the  Lord  Chancellor, 
shall  regulate  the  bankruptcy  sittings  and  vacations  of  the 
High  Court. 

91.  When  a  trustee,  under  Sect.  57  of  the  Act,  brings  an 
action  in  the  High  Court  concerning  any  matter  not  specially 
assigned  by  the  Supreme  Court  of  Judicature  Act,  1873,  or 
Acts  amending  it  or  by  Rules  of  the  Supreme  Court,  to  a  division 
other  than  thac  to  which  bankruptcy  business  is  assigned,  he 
shall  bring  his  a«^tion  in  the  division  to  which  bankruptcy 
business  is  assigned,  and  the  action  shall,  nnless  the  Court 
otherwise  directs,  be  tried  by  the  Judge  assigned  to  transact 
and  dispose  of  bankruptcy  business. 
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92.  Any  registrar  in  bankmptcy  may  act  for  any  other  re-  Br. 92—101. 
gistrar  iu  any  bankruptcy  matter  pending  in  the  said  Court.      Regiatrara  to 

93.  The  senior  registrar's  office  shall  be  kept  open  daily,  act  for  each 
throughout  the  year,   from  ten  till  four  o'clock  except  on  other. 
Sunday,  Christinas  Day,  Good  Friday,  the  Satnrday  after  Good  (Ss.  99,  lis.) 
Friday,  Monday  and  Tuesday  in  Easter  Week,  or  any  day  ap-  ^^^^^  ^gw- 
pointed  for  a  public  fast  or  thanksgiving,  or  on  which  the^^^'^^^' 
Judge    may   direct  it  to  be    closed,    and   except  also    on 
Saturdays,  when  the  office  may  be  closed  at  two  o'clock.    Pro- 
vided that  during  vacations  of  the  High  Court  the  office  shall 

be  opened  at  ten  and  closed  at  two  o'clock. 

94.  The  bills  to  be  taxed  by  the  bankruptcy  taxing  masters  shall  What  bills 
be  all  bills  of  costs,  charges,  fees,  and  disbursements  in  matters  J**^*®"  '^^^ 
under  the  Act  (asheretofore  have  been  taxed  by  the  said  masters),      ' 
and  all  other  taxable  bills  in  other  matters  in  which  the  High  ^      '  '      ^^ 
Court  may  exercise  bankruptcy  jurisdiction,  and  such  taxable 
bills  as  may  be  specially  rererred  to  hhem  for  taxation  by  any 
County  Court,  subject  to  the  revision  of  the  Court. 

95.  The  office  of  the  bankruptcy  taxing  masters  shall  be  office  of 
open  for  the  transaction  of  business  throughout  the  year,  except  master, 
on  such  days  as  the   office  of  the  senior    registrar    shall 

be  closed.  The  office  shall  be  open  from  ten  till  four, 
except  on  Saturdays,  when  the  office  may  be  closed  at  two 
o'clock. 

96.  The  business  of  the  bankmptcy  taxing  masters  shall  be  Master's 
transacted  by  them  in  person.  business. 

97.  Writs  of  execution  shall  issue  from  the  proper  depart-  Execution  on 
ment  of  the  central  office,  and  all  proceedings  thereon  and  in  orders, 
relation  thereto  shall  be  regulated  as  nearly  as  may  be  by  the  (R.  8.  C. 
rules  of  the  Supreme  Court  for  the  time  being  in  force  in  ^-  ^j'JJ- 
relation  to  execution.  '^ 

Costs. 

98. — (1.)  The  Court  in  awarding  costs  may  direct  that  the  A«rardtng 
costs  of  any  matter  or  application  shall  be  taxed  and  paid  as  c<»t8— R-  8-  C. 
between  party  and  party  or  as  between  solicitor  and  client,  or  (Ss.  72,  105, 
that  full  costs,  charges,  and  expenses  shall  be  allowed,  or  the  ^-  ^*  ^ 
Court  may  fix  a  sum  to  be  paid  in  lien  of  taxed  costs.  q  xlii.) 

(2.)  In  the  absence  of  any  express  direction  costs  of  an    ' 
opposed  motion  shall  follow  the  event,  and  shall  be  taxed  as 
between  party  and  party. 

99.  Every  order  for  payment  of  money  and  costs,  or  either  of  Orders  to  bo 
them,  shall  be  sealed,  and  be  signed  by  a  registrar,  and  shall  sealed,  Ac. 
be  forthwith  filed  with  the  proceedings. 

100.  All  costs  shall  be  in  the  discretion  of  the  Court,  and  Payment  of 
shall  be  paid  by  such  persons  as  the  Court  shall  order.  costs. 

101.  The  costs  directed  by  any  order  to  be  paid  shall  be  Taxation, 
taxed  on  production  of  an  office-copy  gf  snch  order,  and  the 
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Er.  101- 
106. 

Registrar  to 
tax  in  County 
Court. 

Lower  scale  of 
costR  if  estate 
under  300/. 


Review  of 
County  Court 
taxation. 

(R.  S.  C. 
0.  LXV.) 


Order  of  pay- 
ment of  costs 
incurred. 

(Ss.  4,  6,  10, 
12,  70.) 


Solicitor's 
costs  in  ease  of 
petition  by 
debtor. 

(S.  78.) 


allocatur  being  duly  Rtaraped  shall  be  signed  and  dated  by  the 
master  or  registrar  taxing  the  costs. 

102.  In  a  County  Court,  costs  shall  be  taxed  by  the  registrar 
in  person. 

103.  Where  the  estimated  assets  of  the  debtor  do  not  exceed 
the  sum  of  three  hundred  pounds,  a  lower  scale  of  solicitor's 
costs  shall  be  allowed,  namely,  three-fifths  of  the  charges 
ordinarily  allowed,  disbursements  being  added,  and  if  in  error 
any  charges  have  been  allowed  or  paid  on  the  higher  scale, 
and  the  gross  proceeds  of  the  as.««t3  shall  be  ascertained  not' 
to  exceed  three  hundred  pounds  the  excess  shall  be  disallowed, 
and  if  paid,  shall  be  repaid  to  the  trustee. 

104.— (1.)  The  Board  of  Trade  may  require  the  taxation 
of  the  bills  of  costs,  charges,  fees,  or  disbursements  of  any 
solicitor,  accountant,  auctioneer,  manager,  or  other  person, 
where  the  taxation  has  been  made  by  a  registrar  of  a  County 
Court  to  be  reviewed  by  a  taxing  master  in  bankruptcy  of  the 
High  Court,  and  may  appear  on  the  review  of  such  taxation  ; 
and  where  any  such  review  is  directed,  the  registrar  of  the 
County  Court  shall  forward  to  the  master  of  the  High  Court 
the  bill  which  is  required  to  be  reviewed,  and  such  Master 
shall  review  such  taxation.  If  upon  the  review  the  bill  is 
allowed  at  a  lower  sum  than  that  allowed  by  the  registrar  of 
the  County  Court,  the  amount  disallowed  shall  be  repaid  to 
the  trustee. 

(2.)  The  solicitor,  accountant,  auctioneer,  manager,  or  other 
person  whose  bill  is  directed  to  be  reviewed,  shall  have  notice 
of  the  time  appointed  for  such  review,  and  the  costs  of  his 
appearance  thereat  shall  be  allowed  to  him  out  of  the  estate, 
unless  the  Court  otherwise  orders. 

105.  The  costs  under  a  bankruptcy  petition  incurred  prior 
to  the  first  meeting  of  creditors,  shall  be  paid  out  of  the  estate 
in  the  following  order  of  priority,  unless  the  Court  otherwise 
orders,  that  is  to  say,  first,  the  ad  valorem  duty  upon  the  assets 
realised ;  next,  the  actual  expenses  incurred  in  realising  any 
of  the  property  or  assets  of  the  debtor  ;  next,  the  fees  payable 
to  any  oflScer  of  the  Court  in  respect  of  any  business  dfone  by 
him  under  the  Act;  next,  the  reniuneration  of  any  special 
manager  appointed  by  the  oflBcial  receiver ;  next,  the  taxed 
costs  of  the  petitioner ;  and  next,  the  charges  of  any  person 
duly  appointed  to  assist  the  debtor  in  the  preparation  of  his 
statement  of  affairs. 

106.  The  solicitor  in  the  matter  of  a  bankruptcy  petition 
presented  by  the  debtor  against  himself  shall,  in  his  bill  of 
costs,  give  credit  for  such  sum  or  security  (if  any)  as  he  may 
have  received  from  the  debtor,  as  a  deposit  on  account  of  the 
costs  and  expenses  to  be  incurred  in  and  about  the  filing  and 
prosecution  of  such  petition  ;  and  the  amount  of  any  such 
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deposit  shall  be  noted  by  the  taxing  officer  upon  the  allocatur    Er.  106— 
isBued  for  such  costs.  112. 

107.  Where  the  joint  estate  of  any  co-debtors  is  insufficient  ^  ^    ~ 
to  defray  any  costs  or  charges  properly  incurred  in  respect  jj|^t  ^^ 
thereof,  the  Court,  on  the  application  of  the  official  receiver  or  separate 
trustee,  may  order  such  costs  or  charges  to  be  paid  out  of  the  estates  of  co- 
separate  estates  of  such  co-debtors  or  any  one  or  more  of  them.  <^«b*<>™- 
The  Court  may  also  order  any  costs  or  charges  properljr  in-  (^-  ^^»  1^2, 
curred  for  any  separate  estate  to  be  paid  out  of  the  joint      '^ 
estate  if  in  the  opinion  of  the  Court  it  shall  be  just  so  to  do. 

108.  When  a  bill  of  costs  is  taxed  under  any  special  order  Costs  padd 

of  the  Court,  and  it  appears  by  such  order  that  the  costs  are  to  °*^®T!!!L*'**^ 
be  paid  otherwise  than  out  of  the  estate  of  the  bankrupt,  the  ^^  ^       ^' 
taxmg  officer  shall  specially  note  upon  the  allocatur,  by  whom, 
or  the  manner  in  which  such  costs  are  to  be  paid. 

109.  Upon  the  taxation  of  any  bill  of  costs,  charges,  or  Bills  of  costs 
expenses  being  completed,  the  taxing  officer  shall  forthwith  to  be  filed, 
file  such  bill  with  the  proceedings  in  the  matter,  and  shall 
thereupon  issue  to  the  person  presenting  such  bill  for  taxation 

his  allocatur,  or  certificate  of  taxation,  which  may  be  in  Form 
No.  96  in  the  Appendix. 

110.  Every  taxing  officer  shall  keep  a  register  of  all  bills  Register  of 
taxed  by  him,  according  to  Form  No.  97  in  the  Appendix,  ^^^  ^^^ 
and  shaU,  within  fourteen  days  of  the  31st  day  of  December 

in  each  year,  make  a  return  to  the  Board  of  Trade,  according 
to  Form  No.  98  in  the  Appendix,  of  all  bills  taxed  by 
him  during  the  twelve  months  preceding  such  31st  day  of 
December. 

Appeals. 

111.  (1.)— Except  by  leave  of  the  Court  there  shall  be  no  Restrictions  on 
appeal  to  the  Court  of  Appeal  from  any  order  made  by  consent  appeal. 

or  as  to  costs  only.  (Ss.  79,  subcl. 

(2.)  No  appeal  to  the  Court  of  Appeal  shall  be  brought  from  U),  s.  90.) 
any  order  relating  to  property  when  it  is  apparent  from  the 
proceedings  that  the  money  or  money's  worth  involved  does 
not  exceed  £50,  unless  by  leave  of  the  Court. 

(3.)  No  appeal  shall  be  brought  in  respect  of  the  omission 
by  the  Court  appealed  from  to  exercise  any  discretionary 
power,  unless  the  Court  shall  in  its  judgment,  or  on  applica- 
tion made  at  the  hearing  have  expressly  reftised  to  exercise 
such  power,  in  which  case  the  refusal  may  be  made  a  groimd 
of  appeal. 

112.  Subject  to  the  powers  of  the  Court  of  Appeal  to  extend  Time  for 
the  time  under  special  circumstances  no  appeal  to  the  Court  app«^- 
of  Appeal  from  any  order  of  the  Court  shall  be  brought  after  (8. 105, 

the  expiration  of  twenty-one  days.    The  said  period  shall  be  ""^*t>*'o'  i*^' 
calculated  from  the  time  at  which  the  order  is  signed,  entered,  ^  hXVi\ 

T  T  2  8.  129.) 


644 


APPENDIX  (a). 


Er.ll2- 
U8. 

Security  for 
costs  of  appeaL 

(S.  105.) 


Notice  of 
appeal. 

(R.  S.  C. 
O.  LVIII.) 


File  of  pro- 
ceedings. 

(S.  118.) 

Procedure  on 
appeals. 

(R.  S.  C. 
Oo.  LVII., 
LVIII.,  LIX.) 


or  otherwise  perfected,  or  in  the  case  of  the  refosal  of  an 
application  from  the  date  of  snch  refusal. 

113.  At  or  before  the  time  of  entering  an  appeal  the 
party  intending  to  appeal  shall  lodge  in  the  High  Ck)nrt 
the  snm  of  twenty  pounds  to  satisfy,  in  so  far  as  the  same  maj 
extend,  any  costs  that  the  appellant  may  be  ordered  to  pay. 

Provided  that  the  Court  of  Appeal  may  in  any  special  case 
increase  or  diminish  the  amount  of  such  security  or  dispense 
therewith. 

114.  Upon  entering  an  appeal,  a  copy  of  the  notice  of 
appeal  shall  forthwith  be  sent  by  the  appellant  to  the  registrar 
of  the  Court  appealed  from,  who  shall  mark  thereon  the  date 
when  received,  and  forthwith  file  the  same  with  the  proceed- 
ings, and  a  similar  notice  shall  be  delivered  by  the  appellant 
to  each  respondent  four  days  before  the  day  on  which  be 
intends  to  move. 

116.  (1.) — The  registrar  of  the  Court  appealed  from  shall, 
npon  the  application  of  the  senior  registrar  of  the  High  Court, 
transmit  to  him  the  file  of  procee^ngs  in  the  matter  under 
appeal. 

116.  Subject  to  the  foregoing  Rules  appeals  to  the  Court  of 
Appeal  shall  be  regulated  by  the  Rules  of  the  Supreme  Court 
for  the  time  being  in  force  in  relation  to  such  appeals. 


PART  II.— PROCEEDINGS  FROM  ACT  OF  BANK- 

RUPTCY  TO  DISCHARGE. 


Form  of 
declaration. 

(Ss.  4,  8. ) 


Declaration  op  Inability  to  pay  Debts. 

117.  A  declaration  by  a  debtor  of  his  inability  to  pay  his 
debts  shall  be  dated,  signed,  and  witnessed,  and  shall  be  in 
the  Form  No.  3  in  the  Appendix,  with  such  variations,  if  any, 
as  circumstances  may  require.  The  witness  shall  be  a  solicitor, 
or  justice  of  the  peace,  or  an  official  receiver  or  registrar  of  the 
Court. 

Bankruptcy  Notice. 


What  Court  to 
ifisae. 


118.  (1.) — A  bankruptcy  notice  shall  be  in  the  Form  No.  6 
in  the  Appendix,  with  such  variations  as  circumstances  may 
require. 

(2.)  A  bankruptcy  notice  may  be  issued  by  any  Court  in 
which  a  bankruptcy  petition  against  the  debtor  might  be  filed. 
(Ss.  97,  118.)  (3.)  A  bankruptcy  notice  shall  not  be  invalid  by  reason  that 
it  is  issued  by  a  wrong  Court,  but  in  such  case  the  Court  may, 


(S.  4.) 
[1870,  r.  7.] 
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if  it  think  fit,  on  the  application  of  the  debtor,  order  the  notice    £r.  118— 
to  be  set  aside  on  such  terms  as  to  costs  or  otherwise  as  may        124. 
seem  just. 

119.  A  creditor,  desirous  that  a  bankruptcy  may  be  issued,  Issue  of 
shall  produce  to  the  registrar  an  office  copy  of  the  judgment  notice, 
on  which  the  notice  is  founded,  and  file  the  notice,  together  (S.  4.) 
with  a  request  for  issue,  which  shall  be  in  Form  No.  5  in  the 
Appendix,  with  such  yariations  as  circumstances  may  require. 

The  creditor  shall  at  the  same  time  lodge  with  the  registrar 
two  copies  of  the  bankruptcy  notice  to  be  sealed  and  issued  for 
service. 

120.  (1.) — Every  bankruptcy  notice  shall  be  indorsed  with  Indorsement 
the  name  and  place  of  business  of  the  solicitor  actually  suiog  o^*<^<i»"«»»  ^^' 
out  the  same,  or  if  no  solicitor  be  employed,  with  a  memorandum  (^-  ^-^ 

that  it  is  sued  out  by  the  creditor  in  person. 

(2.)  There  shall  dsobe  indorsed  on  every  bankruptcy  notice  [1870,  r.  22.] 
an  intimation  to  the  debtor  that  if  he  has  a  counter-claim, 
set-oflF,  or  cross  demand  which  equals  or. exceeds  the  amount 
of  the  judgment  debt,  and  which  he  could  not  have  set 
up  in  the  action  in  which  the  judgment  was  obtained,  he 
must  within  the  time  specified  in  the  notice  file  an  affidavit 
to  that  effect  with  the  registrar. 

In  the  case  of  a  notice  served  in  England  the  time  shall  be 
three  days.  In  the  case  of  a  notice  served  elsewhere  the 
registrar,  when  issuing  the  notice,  shall  fix  the  time. 

121.  The  filing  of  such  affidavit  shall  operate  as  an  applica-  Application  to 
tion  to  set  aside  the  bankruptcy  notice,  and  thereupon  the  "®*  "^*^®' 
registrar  shall  fix  a  day  for  hearing  the  application,  and  not  [1870,  r.  28.] 
less  than  three  days  before  the  day  so  fixed  shall  give  notice 

thereof  both  to  the  debtor  and  the  creditor,  and  their  respec- 
tive solicitors,  if  known.  If  the  application  cannot  be  heard 
until  after  the  expiration  of  the  time  specified  in  the  notice  as 
the  day  on  which  the  act  of  bankruptcy  will  be  complete,  the 
registrar  shall  extend  the  time,  and  no  act  of  bankruptcy  shall 
be  deemed  to  have  been  committed  under  the  notice  until  the 
application  has  been  heard  and  determined. 

122.  Subject  to  the  power  of  the  Court  to  extend  the  time,  Duration  of 
a  bankruptcy  notice  to  be  served  in  England  shall  be  served  notice, 
within  one  month  from  the  issue  thereof.  [1870,  r.  59.] 

1 2;3.  A  bankruptcy  notice  shall  be  served,  and  service  thereof  Service  of 
shall  be  proved  in  the  like  manner  as  is  by  these  rules  pre-  "^^^ice- 
scribed  for  the  service  of  a  creditor's  petition.  [^  ^^^  ^^  ^9-^ 

124.  When  the  Court  makes  an  order  setting  aside  the  Setting  aside 
bankruptcy  notice  it  may  at  the  same  time  declare  that  no  °<'**<*- 
act  of  bankruptcy  has  been  committed  by  the  debtor  under 
such  notice. 
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Er.  125— 

132^  Bankruptct  Petition. 


Formofpcti.        125.  Every  petition  ehall  be  fairly  written  or  printed,  or 

tion.  partly  written  and  partly  printed,  and  no  alterations,  inter- 

(Ss.  6,  7.)        lineationB,  or  erasures  shall  be  made  without  the  leave  of  the 

registrar,  except  so  far  as  may  be  necessary  to  adapt  a  printed 

form  to  the  circumstances  of  the  particular  case. 

(S.  8.)  A  debtor's  petition  shall  be  in  Form  No.  4,  and  a  creditor's 

petition  shall  be  in  Form  No.  10  in  the  Appendix,  with  such 

variations  as  circumstances  may  require. 

Place  for  filing      126.  Where  a  debtor  has  for  the  greater  part  of  six  months 

petition.  ugjjj  preceding  the  presentation  of  a  bankruptcy  petition, 

(Ss.  6— 8,  95,  carriea  on  business  within  the  district  of  one  Court  and  resided 

^^•^  within  the  district  of  another  Court,  the  petition  shall  be  filed 

in  the  Court  within  the  district  of  which  he  has  carried  on 

business. 

Attestation.  127.  Every  bankruptcy  petition  shall  be  attested.     If  it  be 

[1870,  TT.  27,   attested  in  England  the  witness  must  be  a  solicitor  or  jostice 

28.]  of  the  peace  or  an  official  receiver  or  registrar  of  the  Court 

If  it  be  attested  out  of  England  the  witness  must  be  a  jnd^ 

or  magistrate  or  a  British  consul  or  vice-consul  or  a  notai; 

public. 

Deposit  by  128. — (1.)  Upou  the  presentation  of  a  petition  either  by  the 

petitioner.        debtor  or  by  a  creditor  the  petitioner  shall  deposit  with  the 

(S.  144.)         official  receiver  the  sum  of  five  pounds,  and  such  ftirther  Bum 

(if  any)  as  the  Court  may  from  time  to  time  direct,  to  cover 

the  fees  and  expenses  to  be  incurred  by  the  official  receiver. 

(2 )  The  official  receiver  shall  account  for  the  mouey  so 
deposited  to  the  creditor,  or,  as  the  case  may  be,  to  the 
debtor's  estate,  and  any  sum  so  paid  by  a  petitioning  creditor 
shall  be  repaid  to  him  out  of  the  first  net  proceeds  of  Uie  estate 

Creditor'b  Petition. 

Security  for  129.  A  petitioning  creditor  who  is  resident  abroad,  or  whose 

coets.  estate  is  vested  in  a  trustee  under  any  law  relating  to  bank- 

(R.  8.  c.  1883,  ruptcy,  or  against  whom  a  petition  is  pending  under  this  AcU 
^'  6^8  \  ^^  ^^^  ^®®  made  default  in  payment  of  any  costs  ordered  bj 
"*         '        any  Court  to  be  paid  by  him  to  the  debtor,  may  be  ordered  to 

give  security  for  costs  to  the  debtor. 
Verification  130.  Every  creditor's  petition  shall  be  verified  by  affidavit, 

and  copies.       ^nd  when  it  is  filed  there  shall  be  lodged  with  it  two  or  more 
[1870,  r.  27.]  copies  to  be  sealed  and  issued  to  the  petitioner. 
Who  to  verify.      131.  When  the  petitioning  creditor  cannot  himself  verify  all 
(Sb.  135, 136.)  the  statements  contained  in  his  petition,  he  shall  file  in  6ap- 
[1870,  r.  29.]   port  of  the  petition  the  affidavit  of  some  person  who  can  depose 

to  them. 
Joint  pcti-  132.  Where  a  petition  is  presented  by  two  or  more  creditors 

tioners. 
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jointly,  it  shall  not  be  necessary  that  each  creditor  shall  depose    Kr.  132— 
to  the  truth  of  all  the  statements  which  are  within  his  own        139. 
knowledge  ;  but  it  shall  be  suflScient  that  each  statement  in  r^  q  '^ ) 
the  petition  is  deposed  to  by  someone  within  whose  knowledge  [isVo)  r.  30.] 
it  is. 

133.  After  the  presentation  of  a  creditor's  petition,  and  Petittoa  to  be 
before  sealing  the  copies  of  the  petition  for  service,  the  state-  investigated, 
ments  in  the  petition  shall  be  investigated  by  the  registrar,  and  (Ss.  7, 105.) 
where  some  oi  the  statements  in  the  petition  cannot  be  verified  [1^70,  r.  32.] 
by  affidavit,  witnesses  may  be  summoned  to  prove  the  same. 

134.  Afber  the  presentation  of  a  petition,  upon  the  applica-  interim 
tion  of  a  creditor,  or  of  the  debtor  himself,  and  upon  proof  by  receiver, 
affidavit  of  sufficient  grounds  for  the  appointment  of  the  official  (Ss.  5,  7. 
receiver  as  interim  receiver  and  manager  of  the  property  of  the  *«*^*-  (^)»  ®» ^» 
debtor,  or  any  part  thereof,  the  Court  may,  if  it  thinks  fit,  Jq^^^*  ^^' 
upon  such  terms  as  to  deposit  for  expenses  and  otherwise  as  [is7o,  r.  33.] 
may  seem  just,  make  such  appointment ;    and  where  the 

petition  is  dismissed  the  creditor  shall,  unless  the  Court  other- 
wise orders,  pay  the  costs  of  the  official  receiver  as  interim 
receiver  and  manager,  and  the  Court  shall,  if  required,  adjudi- 
cate with  respect  to  any  damages  or  claim  thereto  arising  out 
of  his  appointment,  or  make  such  order  thereon  as  it  thinks  fit, 
and  such  order  shall  be  final  and  conclusive  between  the  parties, 
and  between  them  or  either  of  them  and  the  official  receiver, 
unless  the  decision  be  appealed  from. 

135.  The  registrar  snail  appoint  the  time  and  place  at  Time  of  hear- 
which  the  petition  will  be  heard,  and  notice  thereof  shall  be  ing- 
written  on  the  petition  and  sealed  copies,  and  where  the  (St.  5, 7, 105.) 
petition  has  not  been  served  the  registrar  may  from  time  to  [1870,  r.  34.] 
time  alter  the  first  day  so  appointed  and  appoint  another  day 

and  hour. 

136.  Where  there  are  more  respondents  than  one  to  aserenl 
petition  the  rules  as  to  service  shall  be  observed  with  respect  to  respondeDte. 
each  respondent,  but  where  all  the  respondents  have  not  been  (Ss.  6»  7,  8, 
served,  the  petition  may  be  heard  separately  or  collectively  as  106,  HO,  ill, 
to  the  respondent  or  such  of  the  respondents  as  has  or  have  ^^|-)        - , 
been  served,  and  separately  or  collectively  as  to  the  respondents  '■      '  '*     '^ 
not  then  served  according  as  service  upon  them  is  efiected. 

137.  Where  a  debtor  intends  to  show  cause  against  a  petition  Debtor  intend- 
he  shall  file  a  notice  with  the  registrar  specifying  the  state-  ing  to  **«>▼ 
ments  in  the  petition  which  he  intends  to  aeny  or  dispute,  and  ^^"®' 
transmit  by  post  to  the  petitioning  creditor  and  his  solicitor,  (8«-  ^.  142.) 
if  known,  a  copy  of  the  notice  three  days  before  the  day  on  i^^'^^>  '•  ^^-1 
which  the  petition  is  to  be  heard. 

188.  If  the  debtor  does  not  appear  at  the  hearing,  the  Court  Non-Appear- 
may  make  a  receiving  order  on  such  proof  of  the  statements  in  ^^e  of 
the  petition  as  it  shall  think  sufficient.  debtor. 

189.  On  the  appearance  of  the  debtor  to  show  cause  against  V-^'^^  '•  87.] 
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Er.l39- 
146. 


Appearance  of 
debtor  to  show 
cause. 

(Ss.  6,  7,  109, 
111.) 
[1870,  r.  38.] 

Non-appear- 
ance of 
creditor. 

(Ss.  6,8Ub8.(3), 

107.110,111.) 
[1870,  r.  39.] 

Personal 
attendance  of 
creditor  dis- 
pensed with. 

(Sb.  7,  105, 
subs.  (5)  ) 
[1870,  r.  40.] 

Proceeding 
after  trial  of 
disputed 
question. 

(Ss.  6,  subs. 
(5)  and  (6), 
107.) 
[1870,  r.  43.] 


Application  to 
dismiss. 

(Sa.  6,  111.] 
[1870,  r.  44.] 


the  petition,  the  petitioning  creditor's  debt  and  act  of  bank- 
mptcj,  or  snch  of  those  matters  as  the  debtor  shall  have  given 
notice  that  he  intends  to  dispnte,  shall  be  proved,  and  if  anj 
new  evidence  of  those  matters,  or  any  of  them,  shall  be  giren, 
or  any  witness  or  witnesses  to  such  matter  shall  not  be  present 
for  cross-examination,  and  further  time  shall  be  desired  to  show 
cause,  the  Court  shall,  if  it  thinks  the  application  reasonable, 
grant  snch  further  time  as  it  may  think  fit. 

140.  If  any  creditor  neglects  to  appear  on  his  petition,  no 
subsequent  petition  against  the  same  aebtor  or  debtors,  or  any 
of  them,  either  alone  or  jointly  with  any  other  person  or  per- 
sons, shall  be  presented  by  the  same  creditor,  in  respect  of  ^e 
same  act  of  bankruptcy  without  the  leave  of  the  Court  to 
which  the  previous  petition  was  presented. 

141.  The  personal  attendance  of  the  petitioning  creditor  and 
of  the  witness  or  witnesses  to  prove  the  debt,  and  act  of  bank- 
ruptcy or  other  material  statements,  upon  the  hearing-  of  tbe 
petition,  may,  if  the  Court  shall  think  fit,  be  dispensed  with. 

142.  Where  proceedings  on  a  petition  have  been  stayed  for 
the  trial  of  the  Question  of  the  validity  of  the  petitioning 
creditor's  debt,  ana  such  question  has  been  decided  in  favour 
of  the  validity  of  the  debt,  the  petitioning  creditor  may  apply 
to  the  registrar  to  fix  a  day  on  which  ft^her  proceedings  on 
the  petition  may  be  had,  and  the  registrar  on  production  of  the 
judgment  of  the  Court  in  which  the  question  was  tried,  or  an 
office  copy  thereof,  shall  give  notice  to  the  petitioner  bj  post 
of  the  time  and  place  fixed  for  the  hearing  of  the  petition,  and 
a  like  notice  to  the  debtor  at  the  address  given  in  his  notice  to 
dispute,  and  also  to  their  respective  solicitors,  if  known. 

143.  Where  proceedings  on  a  petition  have  been  stayed  for 
the  trial  of  the  question  of  the  validity  of  the  petitioning 
creditor's  debt,  and  such  question  has  been  decided  against  the 
validity  of  the  debt,  the  debtor  may  apply  to  the  registrar  to 
fix  a  day  on  which  he  may  apply  to  the  Court  for  the  dis- 
missal of  the  petition  with  costs,  and  the  registrar  on  the 
production  of  the  judgment  of  the  Court  in  which  the  question 
was  tried,  or  an  office  copy  thereof,  shall  give  notice  to  both 
the  petitioner  and  debtor  (and  to  their  respective  solicitors, 
if  known)  by  post  of  the  time  and  place  fixed  for  the  hearing 
of  the  application. 


Service  of  Creditor's  Petition. 

Fenonal  144.  A  creditor*s  petition  shall  be  personally  served  by 

service.  delivering  to  the  debtor  a  sealed  copy  of  the  filed  petition. 

Substituted  145.  A  petition  shall  be  served  upon  the  debtor  by  an  officer 

service.  qj.  bailiflF  of  the  Court,  or  by  the  creditor  or  his  solicitor,  or  by 

(Ss.  108,  no,  gome  person  in  their  employ  ;  provided  that  if  personal  service 

[1870,  r.  61.] 
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cannot  be  effected,  the  Court  may  extend  the  time  for  hearing  £r.  146— 
the  petition,  or  if  the  Court  is  satisfied  by  affidavit  or  other  151« 
evidence  on  oath  that  the  debtor  is  keeping  ont  of  the  way  to 
avoid  such  service,  or  service  of  any  other  legal  process,  or  that 
for  any  other  cause  prompt  personal  service  cannot  be  effected, 
it  may  order  substituted  service  to  be  made  by  delivery  of  the 
petition  to  some  adult  inmate  at  his  usual  or  last  known 
residence  or  place  of  business,  or  by  registered  letter,  or  in 
euch  other  manner  as  the  Court  may  direct,  and  that  such 
petition  shall  then  be  deemed  to  have  been  duly  served  on  the 
debtor. 

146.  Service  of  the  petition  shall  be  proved  by  affidavit,  with  Proof  of 
a  sealed  copy  of  the  petition  attached,  which  shall  be  filed  in  service. 
Court  forthwith  after  the  service.  [1870,  r.  63.] 

147.  An  application  for  extension  of  time  for  hearing  a  Extensioii  of 
petition  shall  be  in  writing,  but  need  not  be  supported  by  time, 
affidavit,  unless  in  any  case  the  Court  shall  otherwise  require.  [^- ^^^-^  - 

148.  Where  a  debtor  petitioned  against  is  not  in  England,  [:®7' ""'      ] 

the  Court  may  order  service  to  be  m^e  within  such  time  and  ^ri^fc^o^ 

in  such  manner  and  form  as  it  shall  think  fit.  ]„    ^  ^^  ' 

(Ss.  6,  92,  97, 

118.) 

Hearing  of  Petition.  f^®^^'  '•  ^^'^ 

149. — (1.)  Where  a  petition  is  filed  by  a  debtor  the  Court  Proceedings  on 
shall  forthwith  make  a  receiving  order  thereon.  petition. 

(2.)  A  creditor's  petition  shall  not  be  heard  until  the  expira-  (^"-  ^»  ^  (/)» 
tion  of  eight  days  from  the  service  thereof,  Provided  that —        *   '' 

Where  the  act  of  bankruptcy  alleged  is  that  the  debtor  has  [^I'^q*  '^'^  ^q 
filed  a  declaration  of  inability  to  pay  his  debts,  or  where  55^  *  "'  ' 
it  is  proved  to  the  satisfaction  of  the  Court  that  the  debtor 
has  absconded,  or  in  any  other  case  for  good  cause  shown, 
the  Court  may,  on  such  terms,  if  any,  as  it  may  think  fit 
to  impose,  hear  the  petition  at  such  earlier  date  as  it  may 
deem  expedient. 

Receiving  Order. 

150.— -(1.)  A  receiving  order  shall  be  in  one  of  the  Forms  Receiving 
Nos.  28  and  29  in  the  Appendix,  with  such  variations  as  order, 
circumstances  may  require.  (S«.  5,  8,  9, 

(2.)  When  a  receiving  order  is  made,  the  Court  shall  at  the  13,  16,  17.) 
same  time  fix  a  day  for  the  public  examination  of  the  debtor. 

151.  A  receiving  order  shall  not  be  made  against  a  debtor  Receiving 
on  a  petition  in  which  the  act  of  bankruptcy  alleged  is  non-  order  on 
compliance  with  a  bankruptcy  notice  within  the  appointed  time,  ^''"^ptcy 
where  such  debtor  shall  have  applied  to  set  aside  such  notice  ^    ^' 
until  after  the  hearing  of  the  application,  or  where  the  notice  r?"  t*  ^^^' 
has  been  set  aside,  or  during  a  stay  of  the  proceedings  thereon ;  (f)))  *  "^ 
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Br.  151—    bat  in  sncb  case  the  petition  shall  be  adjonmed  or  dismissed 
157.        as  the  Court  may  think  fit. 
g      J  ^         152.  There  may  be  included  in  a  receiving  order,  an  order 
ceedings?"*"      staying  any  action  or  proceeding  against  the  debtor  or  staying 
(S«.  5-8, 9,    proceedings  generall^^ 

10.)  158. — (1.)  Where  a  receivmg  order  is  made,  the  r^strar 

Advertisement  ^^^  forthwith  give  notice  thereof  to  the  official  receiver  and 
C^  13  )  ^  '^®  Board  of  Trade. 

(2.)  The  official  receiver  shall  forthwith  send  notice  thereof 
to  8uch  local  paper  as  the  Board  of  Trade  may  from  time  to 
time  direct,  or  in  default  of  such  direction,  as  he  may  select. 

(3.)  The  notices  shall  be  in  the  Forms  Nos.  30, 187,  in  the 

Appendix  with  such  variations  as  circumstances  may  require  ; 

but  the  Board  of  Trade  may  from  time  to  time  alter  such  forms 

or  direct  other  forms  to  be  used  in  lieu  thereof. 

Costs  of  154.  All  proceedings  imder  the  Act  down  to  and  including 

petition,  &c.     the  making  of  a  receiving  order  shall  be  at  the  cost  of  the 

(Ss.  65,  73,      party  prosecuting  the  same,  but  when  a  receiving  order  is  made 

i<)5.  the  Court  may  make  an  order  for  the  payment  of  the  costs  of 

o  LXV  )         ^^®  petitioning  creditor  (including  the  costs  of  the  baukruptcy 

[1870,  r.  31.]  notice  (if  any)  sued  out  by  him)  out  of  the  first  net  proceeds 

'of   the  estate,   and   a  composition  or  scheme    which  does 

not  provide  for  the  payment  in  full  of  any  costs  so  awarded 

may  be  disallowed. 

When  the  proceeds  of  the  estate  are  not  sufficient  for  the 
payment  of  any  costs  necessarily  incurred  by  the  official  re- 
ceiver (in  excess  of  the  deposit)  between  the  making  of  a 
receiving  order  and  the  conclusion  of  the  first  meeting  of 
creditors,  the  Court  may  order  such  costs  to  be  paid  by  the 
party  prosecuting  the  proceedings. 


Adjudication. 

Adjudication  155.  At  the  time  of  making  a  receiving  order,  or  at  any  time 
on  application  thereafter,  the  Court  may,  on  the  application  of  the  debtor 
of  debtor.  himself,  adjudge  him  bankrupt.  Such  application  may  be 
(Ss.  5,  8,  20,    made  orally  and  without  notice. 

^^'}  15G.  When  a  receiving  order  has  been  made,  and  no  creditors 

Adjudication  attend  at  the  lime  and  place  appointed  for  the  first  meeting,  or 
o?ou'icr^  *^"  ^^^  adjournment  thereof,  or  if  sufficient  creditors  do  not  attend 
parties.  there  to  pass  a  special  resolution,  or  where  the  official  receiver 

(S.  15  and  satisfies  the  Court  that  the  debtor  has  absconded,  or  that  the 
sched  1,  debtor  does  not  intend  to  propose  a  composition  or  scheme,  or 

u.  18,  20, 21,  in  any  of  the  other  cases  mentioned  in  the  Act^  the  Court  may, 
Bub«.  (6)  and    git^gj.  on  the  application  of  a  creditor,  or  of  the  official 
[1870,  IT.  266,  receiver,  forthwith  adjudge  the  debtor  bankrupt. 
267,  277.]     '      157. — (l.)AnorderofadjudicationshallbeintheFormlfo.38 
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in  the  Appendix,  with  snch  variations  as  circnmstances  may   £r.  167— 
require.  163. 


(2.)  When  a  debtor  is  adjudged  bankrupt,  the  registrar  p^^  ^^ 
shall  forthwith  give  notice  thereof  to  the  official  receiver  and  notice, 
to  the  Board  of  Trade,  who  shall  advertise  and  gazette  the  ^g,  20.) 
adjudication  in  the  like  manner  as  is  provided  in  the  case  of  a 
receiving  order. 

158. — (1.)  An  order  annulling  an  adjudication  may  be  in  Order  anuiibg 
the  Form  No.  41  in  the  Appendix,  with  such  variations  as  adjadication. 
circumstances  may  require.  (Sb.  23, 32, 35, 

(2.)  When  an  adjudication  is  annulled  the  registrar  shall  ^^^/^  ^^■ 
forthwith  give  notice  thereof  to  the  Board  of  Ti^e  in  order  ■*     ^^ 
that  the  annulment  may  be  gazetted. 

Composition  oe  Scheme  under  Sects.  18  or  23. 

159.  When  the  creditors,  pursuant  to  sect.  18,  resolve  to  Object  of 
entertain  a  proposal  for  a  composition  or  scheme,  the  terms  of  meetinga. 
the  composition  or  scheme  shall  be  settled  at  the  first  meeting  (Ss.  I5, 17,  I8, 
or  adjournments  thereof.   The  subsequent  meeting  shall  be  held  20,  21,  22.) 
for  the  purpose  of  confirming  or  rejecting  the  composition  or 

scheme.    If  the  composition  or  scheme  is  rejected  the  meeting 
may  proceed  to  appomt  a  trustee. 

160.  The  party  applying  to  the  Court  to  sanction  a  com-  Notice  of 
position  or  scheme,  shall  not  less  than  seven  days  before  the  application, 
day  appointed  for  hearing  the  application,  send  notice  of  his  (Ss.  is,  subs, 
application  to  the  official  receiver  and  to  everycreditorwhohas  ^^^'  ^^'^ 
proved. 

161.  The  Court  before  sanctioning  a  composition  or  scheme  Evidence  and 
shall,  in  addition  to  investigating  the  other  matters  as  required  ^^^^' 

by  the  Act,  require  proof  that  the  provisions  of  sub-sects.  (1\  (^-  ^^»  28, 
(2),  and  (3)  of  Sect.  18  of  the  Act  have  been  complied  with.  ^,;d^  i^V  26 ) 
An  order  sanctioning  a  composition  or  scheme  shall  be  in  the        '  '  ' 
Form  No.  47  in  the  Appendix,  with  such  variations  as  circum- 
stances may  require. 

The  registrar  shall  forthwith  send  notice  to  the  Board  of 
Trade  of  every  order  made  on  au  application  to  sanction  a  com- 
position or  scheme,  and  the  Board  of  Trade  shall  gazette  the 
same.  The  notice  may  be^in  the  Form  No.  127  (4)  in  the 
Appendix,  with  such  variations  as  circumstances  may  require, 
but  the  Board  of  Trade  may  from  time  to  time  alter  such  form. 

162.  At  the  time  a  composition  or  scheme  is  sanctioned,  the  Oorroction  of 
Court  may  correct  or  supply  any  accidental  or  formal  slip,  error,  ^1!™*^  ^^*^' 
or  omission  therein,  but  no  alteration  in  the  substance  of  the 
composition  or  scheme  shall  be  made.  ^^*  ^^^'} 

1 63.  When  a  composition   or  scheme  is  sanctioned,  the  P««ce<J»og8  i^ 
official  receiver  shall  forthwith  put  the  debtor  (or,  as  the  case  ^^oned. 
may  be,  the  trustee  under  the  composition  or  scheme)  into  .«  ,g  ^i  99 ) 
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Br.  183- 
171 

Non-payment 
of  composition. 

(S.  18,  Bubs. 
(10),  8.  23, 
Bubs.  (3).) 

Vesting  of 
property  on 
annulment  of 
composition. 

(S.  18,  subs. 
(11),  8.  23, 
811  bs.  (3).) 

Annulment  of 
composition. 

(Ss.  18,  21.) 

Dividends 
under  com- 
position or 
scheme. 
(S.  18,  subs. 
(8),  Part  V.) 


possession  of  the  debtor's  property.    The  Conrt  shall  also 
rescind  the  receiving  order. 

164.  Where  a  composition  or  scheme  is  aanctioned,  and 
default  is  made  in  any  payment  thereunder,  either  by  the 
debtor  or  the  trustee  (if  any),  no  action  to  eniforce  audi  pay- 
ment shall  lie,  but  the  remedy  of  any  person  aggrieTed  shall  be 
by  application  to  the  Court. 

165.  Where  a  composition  or  scheme  is  annulled,  the  propertj 
of  the  debtor  shall,  unless  the  Court  otherwise  directs,  forth- 
with vest  in  the  official  receiver  to  whom  the  estate  was 
originally  assigned,  without  any  special  order  being  made  or 
necessary. 

166.  \\liere  a  composition  or  scheme  is  annulled,  the  trustee 
under  the  composition  or  scheme  shall  pay  over  and  acconnt  for 
to  the  trustee  under  the  bankruptcy  any  moneys  or  property  of 
the  debtor  which  have  come  to  his  hands. 

167.  Where  under  any  composition  or  scheme  provision  is 
made  for  the  payment  of  any  moneys  to  creditors  entitled 
thereto,  and  any  claim,  in  respect  of  which  a  proof  has  been 
lodged,  is  disputed,  the  Court  may,  if  it  shall  think  fit^  direct 
that  the  amount  which  would  be  payable  upon  such  claim,  if 
established,  shall  be  secured  in  such  manner  as  the  Court  shall 
direct,  until  the  determination  of  the  claim  so  disputed  ;  and  on 
the  determination  thereof,  the  sum  so  secured  shall  be  paid  as 
the  Court  may  direct. 


IIow  mafle 
out. 

(S.  16.) 


Form  of 
proof. 

Time  for 
lodging  ])roof. 

(Ss.  37,  38, 
39,  ached.  2.) 

LUt  of  proofs 


Statemei^  op  Affairs. 

168.  Every  debtor  shall  be  furnished  by  the  official  receiver 
with  instructions  for  the  preparation  of  his  statement  of  affain. 
The  statement  of  affairs  (which  shall  be  made  out  in  duplicate, 
and  one  copy  of  which  shall  be  verified)  shall  be  in  the  Form 
No.  35  in  the  Appendix,  with  such  variations  or  additions  as 
circumstances  may  require,  or  in  such  other  form  as  the  Botfd 
of  Trade  may  from  time  to  time  direct. 

The  official  receiver  shall  file  in  Court  the  verified  statement 
of  affairs  submitted  to  him  by  the  debtor. 

Proof  op  Debts, 

169.  (1.)  A  creditor's  proof  shall  be  in  the  Form  No.  52  in 
the  Appendix,  with  such  variations  as  circumstances  may 
require. 

170.  A  proof  intended  to  be  used  at  the  first  meeting  shall 
be  lodged  with  the  official  receiver  not  less  than  one  clear  day 
before  the  day  appointed  for  such  meeting. 

171.  The  official  receive,  or,  as  the  case  may  be,  the  trustee 
in  every  bankruptcy  proceeding,  shall,  on  the  first  day  of  every 
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month,  send  to  the  registrar  a  certified  list  of  all  proofs,  if  anjr,    Er.  171— 
tendered  daring  the  month  next  preceding,  distinguishing  m        175. 
such  list  the  proofs  admitted,  those  rejected,  and  such  as  stand  ^nd  Droof a  to 
over  for  further  consideration,  and  in  the  case  of  proofs  ad-  ^e  filed, 
mitted  or  rejected  he  shall  transmit  the  proofs  themselves  for  (gched.  2, 
the  purpose  of  being  filed.  rr.  22—27.) 

172.  When  a  trustee  is  appointed,  the  proofs  of  debts  that  Transmission 
have  been  received  by  the  oflScial  receiver,  and  which  have  not  from  official 
already  been  filed,  shall  be  handed  over  to  the  trustee,  but  the  receiver  to 
official  receiver  shall  first  make  a  list  of  such  proofs,  which  he  *^°8*««- 
shall  give  to  the  registrar  to  be  filed  with  the  proceedings.         (S.54,Bched.i.) 

173.  Subject  to  the  power  of  the  Court  to  extend  the  time,  Time  to  admit 
the  trustee,  within  fourteen  days  after  receiving  a  proof,  shall  °'  '®i®®* 

in  writing  either  admit  or  reject  it  wholly  or  in  part,  or  require  ^'^ ' 
further  evidence  in  support  of  it.  r^*22l  ^' 

174.  Subject  to  the  power  of  the  Court  to  extend  the  time,  ^pp^^  f^^ 
no  application  to  reverse  or  vary  the  decision  of  an  official  re-  rejection  or 
ceiver  or  trustee  in  rejecting  a  proof  shall  be  entertained  after  admission  of 
the  expiration  of  twenty-one  days  from  the  date  of  the  decision  proof- 
complained  of.  (Sched.  2, 

Dividends. 

175. — (1.)  Not  more  than  two  months  and  not  less  than  Notice  of 
twenty-one  days  before  declaring  a  dividend,  the  trustee  shall  dividend, 
give  notice  of  his  intention  to  do  so  to  the  Board  of  Trade  (in  (Ss.  68,  60, 
order  that  the  same  may  forthwith  be  gazetted),  and  to  such  of  ^^'  ^ 
the  creditors  mentioned  in  the  bankrupt's  statement  of  aifairs 
as  have  not  proved  their  debts.    Such  notice  shall  specify  the 
latest  date  within  which  proofs  must  be  lodged  whicn  shall  be 
not  less  than  seven  days  from  the  date  of  such  notice. 

(2.)  Immediately  after  the  date  mentioned  as  that  within  (Scbed.  2, 
which  proofs  must  be  lodged,  the  trustee  shall  examine  and  in  r.  22.) 
writing  admit  or  reject  any  proof,  which  has  not  been  pre- 
viously admitted  or  rejected,  and  give  notice  to  the  creditor  of 
his  decision. 

(3.)  Where  any  creditor  appeals  against  the  decision  of  the  (S.  63,  sched. 
trustee  rejecting  a  proof,  under  this  rule,  such  appeal  shall,  2,  rr.  24—26.) 
subject  to  the  power  of  the  Court  to  extend  the  time  in  special  (S.  106, 
cases,  be  commenced,  and  notice  thereof  given  to  the  trustee  Babe.  (4).) 
within  seven  days  from  the  date  of  the  notice  of  the  trustee's 
decision  against  which  the  appeal  is  made,  and  the  trustee  shall 
in  such  case  make  provision  for  the  dividend  upon  such  proof 
and  the  probable  costs  of  such  appeal  in  the  event  of  the  proof 
being  admitted.    Where  no  appeal  has  been  commenced  within 
the  time  specified  in  this  Eule,  the  trustee  shall  exclude  all 
proofe  which  have  been  rejected  from  participation  in  the 
dividend. 

(4.)  Immediately  on  the  expiration  of  the  time  fixed  by  this 
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181. 


DeclftratioD  of 
dividend. 

(8.  68.) 


Production  of 
Bill  notes,  &c. 

(Sched.  1, 
r.  11.) 


Dividend  may 
be  sent  by 
post. 

(8.  58, 
subs.  (5).) 

Application. 

(Ss.  28,  30. ) 
[1870,  r.  138.] 


Order- 
Delivery  of 
order. 

(S.  28.) 
[1870,  rr. 
139,  141.] 

Gacetting 
order. 

(S.  104.) 


Ezecation  on 


rule  for  appealing  against  the  decision  of  the  trostee,  he  shall 
proceed  to  declare  a  dividend,  and  shall  give  notice  to  the  Board 
of  Trade  (in  order  that  the  same  may  be  gazetted),  and  shall 
also  send  a  notice  of  dividend  to  each  creditor  whose  proof  has 
been  admitted,  accompanied  by  a  statement  showing  the  posi- 
tion of  the  estate. 

(5.)  The  notices  shall  be  in  the  Forms  Nos.  77,  78,  79  and 
80  in  the  Appendix,  with  such  variations  as  circamstances 
may  require ;  but  the  Board  of  Trade  may  from  time  to  time 
alter  such  forms. 

176.  Subject  to  the  provisions  of  Sect.  70  of  the  Bills  of  Ex- 
change Act  1882,  and  subject  to  the  power  of  the  Coart,  in 
any  other  case  on  special  grounds,  to  order  prodaction  to  be 
dispensed  with,  every  bill  of  exchange,  promissory  note,  or 
other  negotiable  instrument  or  security,  upon  which  proof  has 
been  made  shall  be  exhibited  to  the  trustee  before  payment  of 
dividend  thereon,  and  the  amount  of  dividend  paid  shall  be  in- 
dorsed on  the  instrument. 

177.  The  amount  of  the  dividend  may,  at  the  request  and 
risk  of  the  creditor,  be  transmitted  to  him  by  post. 

DiaCHABOE. 

178.  A  bankrupt  intending  to  apply  for  his  discharge  nnder 
Sect.  28  of  the  Act  shall  produce  to  the  registrar  a  certificate 
irom  the  official  receiver  specifying  the  number  of  his  creditorei, 
and  shall,  not  less  than  twenty -eight  days  before  the  day  ap- 
pointed for  hearing  the  application,  give  notice  of  the  time  and 
place  of  the  hearing  of  the  application  to  the  trustee  and  to 
the  official  receiver.  The  official  receiver  shall  forthwith  send 
a  copy  of  such  notice  to  the  Board  of  Trade  for  insertion  in 
the  London  Gazette,  and  shall  also  send  a  copy  of  such  notice 
to  each  creditor  who  has  proved,  not  less  than  fourteen  days 
before  the  day  so  appointed. 

179.  The  order  of  the  Court  made  on  an  application  for  dis- 
charge shall  be  dated  of  the  day  on  which  it  is  made,  and  shall 
take  effect  on  and  from  the  day  of  its  date ;  but  such  order 
shall  not  be  delivered  out  or  gazetted  until  after  the  expiration 
of  the  time  allowed  for  appeal,  or  if  an  appeal  be  entered,  until 
after  the  decision  of  the  Court  of  Appeal  thereon. 

180.  When  the  time  for  appeal  has  expired,  or  as  the  case 
may  be,  when  the  appeal  has  been  decided  by  the  Court  of 
Appeal,  the  registrar  shall  forthwith  send  notice  of  the  order  to 
the  Board  of  Trade,  who  shall  gazette  the  same. 

The  notice  may  be  in  Form  No.  127  in  the  Appendix,  with 
such  variations  as  circumstances  may  require,  but  the  Board  of 
Trade  may  from  time  to  time  alter  such  form. 

181.  An  application  by  the  official  receiver  or  trustee  for 
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leave  to  issue  execnfcion  on  a  judgment  under  Sub-sect.  (6)  of   Er.  181— 
Sect.  28  of  the  Act  shall  be  in  writing,  and  shall  state  shortly        185. 
the  grounds  on  which  the  application  is  made.    When  the  j^^jg^g^^  j^ 
application  is  lodged,  the  registrar  shall  fix  a  day  for  the  cue  of 

hearing.  conditional 

The  party  applying  shall  give  notice  of  the  application  to  the  discharge, 
debtor  not  less  than  eight  days  before  the  daj  appointed  for  (S.  28, 
the  hearing,  and  shall  at  the  same  time  furnish  him  with  a  "°^'  |^^* 
copy  of  the  application. 

182.  Where  a  bankrupt  is  discharged  subject  to  the  condi-  Accounts  of 
tion  that  judgment  shall  be  entered  against  him  under  Sect.  28  «^^*«r-acquired 
of  the  Act>  or  subject  to  any  other  condition  as  to  his  after-  JT'^  ^* 
acquired  property,  it  shall  be  his  duty,  untU  such  judgment  or  jg)  ^.^' ^°^*^ 
condition  is  satisfied,  from  time  to  time  to  give  the  official  re-  b.  29.) 
ceiver  such  information  as  he  may  require  with  respect  to  his 
after-acquired  property,  and  not  less  than  once  a  year  to  file  in 
the  Court  a  statement  showing  the  particulars  of  any  property 
or  income  he  may  have  acquired  subsequent  to  his  discharge. 

Proxies  and  Voting  Letters. 

188. — (1.)  A  general  proxy  shall  be  in  Form  No.  64,  aPonnand 
special  proxy  shall  be  in  Form  No.  65,  and  a  voting  letter  ^^^°?  °^ 
under  Sect.  18,  Sub-sect.  (2),  or  Sect.  23  of  the  Act,  shall  be  ^''*"''®'' 
in  Form  No.  56  in  the  Appendix,  with  such  variations  as  cir-  33'^^hed^i 
cumstances  may  require.  „..*  16—21, ' 

(2.)  A  proxy  shall  be  lodged  with  the  official  receiver  or  26.) 
trustee  not  later  than  the  day  before  the  meeting  at  which 
it  is  to  be  used. 

(8.)  As  soon  as  a  proxy  or  voting  letter  Ihas  been  used  it 
shall  be  filed  with  the  proceedings  in  the  matter. 

Meetings  of  Creditors. 

184. — (1.)  The  official  receiver  shall  give  three  days'  notice  Notice  to 
to  the  debtor  of  the  time  and  place  appointed  for  the  first  meet-  ^®^*<^^- 
ing  of  creditors.    The  notice,  which  may  be  in  Form  No.  58  (^■-  ^^*  ^^* 
in  the  Appendix,  may  be  either  delivei-ed  to  him  personally  or  ?^y  ^^J^"  J" 
sent  to  him  by  prepaid  post  letter,  as  may  be  convenient.  rr/i— 7.)   ' 

It  shall  nevertheless  be  the  duty  of  the  debtor  to  attend  such 
first  meeting,  although  the  notice  is  not  sent  to  or  does  not 
reach  him. 

(2.)  A  notice  to  attend  subsequent  meetings  may  be  in  the 
like  form,  with  such  variations  as  circumstances  may  require. 

185.  The  official  receiver  shall  fix  the  day  for  the  first  meet-  Notice  of  fint 
ing,  and  shall  forthwith  give  notice  thereof  to  the  Board  of  meeting. 
Trade,  who  shall  gazette  the  same.    The  notice  to  creditors  (Sa.  15, 18, 

24,  Bched.  I, 
r.  2.) 
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Sr.  185—  shall  be  in  Form  No.  57  in  the  Appendix,  with  snch  Tarialioiii 

193.  as  circumstances  may  reqnire. 
Form  and  ^^^'  "^^^  noticcs  of  snbsequent  meetinfsrs  to  be  issued  bj  tk 

length  of  official  receiver  or  trustee  to  creditors  may  be  in  the  Form  Xo. 

notice.  62  in  the  Appendix,  with  such  variations  as  circamstanoes  mav 

(S.  21,  subs,  require.    Where  no  special  time  is  prescribed  the  notices  shall 

(8),  88.18—23,  be  sent  off  not  less  than  three  days  before  the  daj  appointed  for 

TVr  ^6-n '  *^®  ineeting. 

.  187.  Where  a  meeting  of  creditors  is  called   bj  notice,  the 

o/notice^**^'*  proceedings  had  and  resolutions  passed  at  such  meeting  shalL 

21       ^°^6ss  the  Court  otherwise  orders,  be  valid,  notwithstanding 

22,  23,'  89.)     ^^^^  ^^'^^  creditors  shall  not  have  received  the  notice  sent  to 

[1870, 'r.  93.]    them. 

Proof  of  1^^*  ^^  affidavit  by  the  trustee,  official  receiver,  or  other 

notice.  officer  of  the  Court,  or  the  solicitor  in  the  matter,  or  by  the 

(Ss.  18—23.)    clerk  of  any  such  person,  that  the  notice  has  been  duly  posted, 
[1870,  r.  98.]   shall  be  sufficient  evidence  of  such  notice  baring  been  duly 

sent  to  the  person  to  whom  the  same  was  addressed. 
Costs  of  calling      189.  The  costs  of  summoning  a  meeting  of  creditors  at  the 
meeting.  instance  of  any  person  other  than  the  official  receiver  or  trusts 

(S.  89,  Bubfl.     Bhall  be  paid  by  the  person  at  whose  instance  it  is  summoned, 
iV'l^      ,/v«  "I  to  be  repaid  to  him  out  of  the  estate  if  the  creditors  or  the 

[1870,  r.  102.]  ^^^  ^^i;,j  ^^  ^j^j 

Copy  of  reso-        190.  The  official  receiver,  or,  as  the  case  maybe,  the  trustee, 

lution  to  be  shall  Bcnd  to  the  registrar  of  the  Court  in  which  the  matter  is 

filed.  pending  a  copy,  certified  by  him,  of  every  resolntion  of  a 

(Ss.  18,  21,  meeting  of  creditors. 

22,  23,  ^ 

flcbttd.  1,  r.  25.) 

Pkoceedings  by  Company  oe  Copartnership. 

Public  officer        191.  A  bankruptcy  petition  against,  or  bankruptcy  notice 

or  agent  of       to,  any  debtor  to  any  company  or  copartnership  duly  aathorised 

company,  &c.    to  sue  and  be  sued  in  the  name  of  a  public  officer  or  agent  of 

(S.  148.)         Buch  company  or  copartnership,  may  be  presented  by  or  sued 

[1870,  r.  16.]   Qut  by  gmjii  public  officer  or  agent  as  the  nominal  petitioner 

for  and  on  behalf  of  such  company  or  copartnership,  on  snch 

public  officer  or  agent  filing  an  affidavit  stating  that  he  is 

such  public  officer  or  agent ;  and  that  he  is  authorised  to 

present  or  sue  out  such  petition  or  bankruptcy  notice. 

Proceedings  by  or  against  Firm. 

Attestation  of  192.  Where  any  notice,  declaration,  petition  or  other  doco- 
firm  signature,  mcnt  requiring  attestation  is  signed  by  a  firm  of  creditors  or 
(Sa.  4,  6,  7.)    debtors  in  the  firm's  name,  the  partner  signing  for  the  firm 

shall  add  also  his  own  signature,  €.g.,  ^'  Brown  and  Ga  by 

James  Green,  a  partner  in  the  said  firm." 
Seryiceon  1^3.  Any  notice  or  petition  for  which  personal  service  is 

firm.  necessary  shall  be  deemed  to  be  duly  serred  on  ail  the  members 
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of  a  firm  if  it  is  served  at  the  principal  place  of  business  of   Er.  193— 

the  firm  in  England,  on  any  one  of  the  partners,  or  upon  any    199^ 

person  having  at  the  time  of  service  the  control  or  manage-  .g^  ^  ^^^  ^ 
ment  of  the  partnership  business  there.  ' 

194.  Where  a  firm  of  debtors  file  a  declaration  of  inability  Debtors* 
to  pay  their  debts,  or  bankruptcy  petition  in  the  firm  name,  petition  by 
the  declaration  or  petition  shall  be  accompanied  by  an  affidavit  *""• 
made  by  one  at  least  of  the  partners,  setting  forth  the  names  ^^^  y  ^'  ^^^' 
of  the  partners  and  showing  that  they  all  concur  in  the  filing 

of  the  declaration  or  petition. 

195.  A  receiving  order  made  against  a  firm  shall  operate  as  Receiving 

if  it  were  a  receiving  order  made  against  each  of  the  persons  ^^^  agamst 
who,  at  the  date  of  the  order,  is  a  partner  in  that  firm.  ™'    ^  ^^ 

196.  In  cases  of  partnership  the  debtors  shall  submit  a^^o  d^^^  * 
statement  of  their  partnership  affairs,  and  each  debtor  shall  statement  of 
submit  a  statement  of  his  separate  affairs.  affairs. 

197.  No  order  of  adjudication  shall  be  made  against  a  firm  (S&  16,  40.) 
in  the  firm  name,  but  it  shall  be  made  against  the  partners  Adjudication 
individually.  against 

"*  partners^ 
(8.  106.) 


PART  III.— SPECIAL  PROCEDURES. 

Small  Bankruptcies. 

198.  An  application  by  the  official  receiver  that  the  estate  Application 
of  a  debtor  may  be  ordered  to  be  administered  in  a  summary  *°^  ^^^^' 
manner  shall  be  in  Form  No.  33  in  the  Appendix,  with  such  (S.  121.) 
variations  as  circumstances  may  require. 

199.  Where  an  estate  is  ordered  to  be  administered  in  a  Summary  ad- 
summary  manner,  under  sect.  121  of  the  Act,  the  provisions  *™»'*i8*«^*>o'»' 
of  the  Act  and  of  these  Rules  shall,  subject  to  any  special 
direction  of  the  Court,  be  modified  as  follows,  namely  : — 

(1.)  No  advertisement  of  any  proceeding  in  a  local  paper  (Ss.  13,  20, 
shall  be  necessary.  36,  scbed.  i, 

(2.)  AH  questions  of  law  and  fact  shall  be  determined  by  ^-  ^*  ■•  ^^^-^ 
the  Court  having  jurisdiction  in  the  matter,  and  no  applica-  J?;^^^'f^v^'*' 
tion  for  a  jury  shall  be  entertained.  ^^^  *''^  ^*^^> 

(3.)  If  the  official  receiver  satisfies  the  Court  that  the  debtor  (Sa.  15, 18, 
has  absconded,  or  that  the  debtor  does  not  intend  to  propose  a  I2i,8ub.8s.  (i) 
composition  or  scheme,  or  that  the  composition  or  scheme  *"^(^^*^ 
proposed  is  not  reasonable  or.  calculated  to  benefit  the  general 
body  of  creditors,  the  Court  may  forthwith  adjudge  the  debtor 
bankrupt. 

(4.)  If  during  or  at  the  conclusion  of  the  public  examina-  (gg.  17  20, 
tion  of  the  debtor  it  appears  to  the  Court  that  a  composition  21.) 
or  scheme  ought  not  to  be  sanctioned  by  reason  of  the  conduct 
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0.  LVIII.) 

(Ss.  74,  75.) 

(Ss.  17.  18, 
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(S.  58.) 
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(S.  125, 
subs.  (1), 
R.  S.  C. 
0.  LV.) 

Service. 

(S.  125, 
subs.  (2).) 

(R.  S.  C. 

0.  XVI.  r.  47.) 

(S.  7). 


Administra- 
tion order. 

(R.  8.  C. 
0.  LV.  r.  3.) 


of  the  debtor,  the  Court  may  forthwith  adjndge  the  debtor 
bankrupt. 

(5.)  No  appeal  shall  lie  from  any  order  of  the  Court,  except 
by  leave  of  the  Court. 

(6.)  All  payments  shall,  unless  the  Board  of  Trade  other- 
wise orders,  be  made  into  and  out  of  the  Bank  of  England. 

(7.)  Except  for  the  purpose  of  confirming  a  composition 
or  scheme  there  shall  be  only  one  meeting  of  creditors.  The 
meeting  may,  where  it  seems  expedient,  be  held  on  the  day 
appointed  for  the  public  examination  of  the  debtor. 

(8.)  The  estate  shall  be  realised  with  all  reasonable  despatch, 
and  where  practicable  distributed  in  a  single  dividend  wh^ 
realised. 

Administration  of  Estate  of  Person  dyiko  Insolvkjtt. 

200.  A  creditor's  petition,  under  sect.  125  of  the  Act,  shall 
be  in  the  Form  No.  11,  in  the  Appendix,  with  such  varia- 
tions as  circumstances  may  require,  and  shall  be  verified  by 
affidavit. 

201.  The  petition  shall,  unless  the  Court  otherwise  directs, 
be  served  on  each  executor  who  has  proved  the  will,  or,  as  the 
case  may  be,  on  each  person  who  has  taken  out  letters  of 
administration. 

The  Court  may  also,  if  it  thinks  fit,  order  the  petition  to  be 
served  on  any  other  person. 

Service  shall  be  proved  in  the  same  way  as  is  provided  in 
the  case  of  an  ordinary  creditors'  petition,  and  tne  petition 
shall  be  heard  in  the  like  manner. 

202.  An  administration  order  under  sect.  125  shall  be  in 
the  Form  No.  31  in  the  Appendix,  with  such  variations  as  the 
circumstances  may  require. 


Gazetting 
notices. 

(Ss.  13,  17, 
18,  20,  28,  28, 
85,  121,  125, 
132.) 

Notice  of 
orders  to 
Board  of  Trade. 


PART  IV.— OFFICERS,  TRUSTEES,  AUDIT,  to. 

Gazetting. 

203.  All  notices  requiring  publication  in  the  London  dtzeUe 
shall  be  gazetted  by  the  Board  of  Trade. 

Books  to  be  kept  and  Returns  to  be  xadb  bt 

Registrars. 

204.  When  a  receiving  order,  or  an  order  of  ad  judication,  or  an 
order  fixing  the  public  examination  of  a  debtor,  or  an  order  for 
administration  under  Sect.  121,  or  under  Sect  125,  or  an  orde 
on  an  application  to  sanction  a  composition  or  scheme,  or  an 
order  annulling  a  composition  or  scheme,  or  an  order  annoUing 
an  adjudication,  is  made,  or  an  order  on  an  application  lor 
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discbarffe  is  delivered  ontf  fche  registrar  shall  forthwith  give  Sr.  204— 
notice  thereof  to  the  Board  of  Trade.  211. 

The  notice  may  be   according   to  Form   No.  127  in  the  " 
Appendix,  or  in  such  other  form  as  the  Board  of  Trade  may 
from  time  to  time  require. 

205.  The  senior  registrar  in  bankruptcy  of  the  High  Court,  Books  to  be 
and  every  registrar  of  a  County  Court  having  jurisdiction  in  ^®p*  ^y 
bankruptcy,  shall  keep  books  according  to  the  Forms  in  the  ^*^*^™"- 
Appendix,  and  the  particulars  given  under  the  different  heads  ffg^Q  ^' 

in  such  books  shall  be  entered  forthwith  after  the  proceedings  '-    '  »  ^*  ^*"-^ 
shall  be  had. 

206.  The  registrars  shall  make  and  transmit  such  extracts  Extracts  and 
from  their  books  and  shall  furnish  such  information  and  returns  ^^n^D*- 

as  the  Board  of  Trade  may  from  time  to  time  require.  [i87:o,  r.  241.] 

ACJCJOUNTS  AND  AUDIT. 

207.  The  official  receiver,  until  a  trustee  is  appointed,  and  Record  book, 
thereafter  the  trustee,  shall  keep  a  book  to  be  entitled  ''The  (Ss.  78,  80.) 
Record  Book,"  in  which  he  shall  record  all  minutes,  all  pro-  [^®^^»  *"•  242.] 
ceedings  had,  and  resolutions  passed  at  any  meeting  of  creditors, 

or  of  the  committee  of  inspection,  and  all  such  matters  as  may 
be  necessary  to  give  a  correct  view  of  his  administration  of  the 
estate,  but  he  shall  not  be  bound  to  insert  in  the  record  any 
document  of  a  confidential  nature  (such  as  the  opinion  of 
counsel  on  any  matter  affecting  the  interest  of  the  creditors), 
nor  need  he  exhibit  such  document  to  any  person  other  than 
a  member  of  the  committee  of  inspection. 

208.  The  official  receiver,  until  a  trustee  is  appointed,  and  ^^^  '>«>k- 
thereafter  the  trustee  shall  keep  a  book  to  be  entitled  the  (Ss.  78,  80. ) 
"Cash  Book"  (which  shall  be  in  such  form  as  the  Board  of  [i^/O,  r.  243.] 
Trade  may  from  time  to  time  direct),  in  which  he  shall  (subject 

to  the  provisions  of  these  Rules  as  to  trading  accounts)  enter 
from  dav  to  day  the  receipts  and  payments  made  by  him. 

209.  The  trustee  shall  submit  the  record  book  and  cash  book.  Books  to  be 
together  with  any  other  requisite  books  and  vouchers,  to  the  »»^™»*^  *« 
committee  of  inspection  (if  any)  when  required,  and  not  less  i^napwiion.** 
than  once  every  three  months.  .g^  2^  J^  . 

210.  The  committee  of  inspection  shall  not  less  than  once  [igro,  r.  24.5.] 
every  three  months  audit  the  cash  book  and  certify  therein  [I87i!  r.  14.] 
under  their  hands  the  day  on  which  the  said  book  was  audited.  Aadit  of  cash 
The  certificate  shall  be  in  the  Form  No.  82  in  the  Appendix,  inwk. 

with  such  variations  as  circumstances  may  require.  (Ss.  20,  78, 

211.  Every  trustee  shall,  at  the  expiration  of  six  months  7^*) 

from  the  date  of  the  receiving  order,  and  at  the  expiration  of  f^^^^'  '•  ^^^^ 

every  succeeding  six  months  thereafter  until  his  release,  trans-  ^^r^  of 

mit  to  the  Board  of  Trade  a  duplicate  copy  of  the  cash  book  ^^^^^J"^'*  °^ 

for  such  period,  together  with  the  necessary  vouchers  andaccoanta. 

v  u  2 
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Sr.  211^  copies  of  the  certificates  of  audit  by  the  committee  of  inspec- 
218.  tion.  He  Rhall  also  forward  with  the  first  acconnts  a  Bamman 
(Ss  74  78.)  ^^  ^^®  debtor's  statement  of  affairs,  in  such  form  as  the  Board 
[1870,  V.  247.]  of  Trade  may  direct,  showing  thereon  in  red  ink  the  amoanU 
[1871,  XT.  14  realised,  and  explaining  the  cause  of  the  non-realisation  of 
—16]  such  assets  as  may  be  unrealised. 

When  the  estate  has  been  fully  realised  the  tmstee  shall 

forthwith  send  in  his  accounts  to  the  Board  of  Trade,  althoogh 

the  six  months  may  not  have  expired. 
The  accounts  sent  in  by  the  trustee  shall  be  certified  and 

verified  by  him    according    to    the    Form    No.  83  in  the 

Appendix. 
Copy  accounts       212.  When   the  trustee's  account  has  been  audited,  the 
to  be  filed.       Board  of  Trade  shall  certify  that  the  account  has  been  duly 
(S.  78.)  passed,  and  thereupon   the  duplicate  copy,   bearing  a  like 

2501*  ^  ^^*  certificate,  shall  be  transmitted  to  the  registrar  of  the  Court, 
'-'  who  shall  file  the  same  with  the  proceedings  in  the  baukniptcT. 

Affidavit  of  no      213.  Where  a  trustee  has  not  since  the  date  of  his  appoiD^ 
receipt*.  ment  Or  since  the  last  audit  of  his  accounts,  as  the  case  may 

(S.  78.)  be,  received  or  paid  any  sum  of  money  on  account  of  the 

n87i,  rr.  15,  debtor's  estate,  he  shall,  at  the  period  when  he  is  required  to 

transmit  his  estate  account  to  the  Board  of  Trade,  forward  to 

the  Board  an  affidavit  of  no  receipts  or  payments. 
Proceedings  on      214.  Upon  a  trustee  resigning,  or  being  released  or  removed 
resignation.      fj-Q^j^  bis  office,  he  shall  deliver  over  to  the  officid  receiver,  or, 
(S.  82.)  as  the  case  may  be,  to  the  new  trustee,  all  books  kept  by 

126  1  "         ^^™»  ^^^  ^^^  other  books,  documents,  papers,  and  accounts  m 

his  possession  relating  to  the  office  of  trustee. 
Joint  and  215.  Where  a  receiving  order  has  been  made  against  debtora 

aeparate  in  partnership,  distinct  accounts  shall  be  kept  of  the  joint 

estates  estate  and  of  the  separate  estate  or  estates,  and  no  transfer  of » 

accounts.         gurplus  from  a  separate  estate  to  the  joint  estate  on  the  ground 
rrs-'o^'  ^76^   ^^*^^  ^^®^®  *"^  ^^  creditors  under  such  separate  estate  shall  be 
'  '  ^"     '-'  made  until  notice  of  the  intention  to  make  such  transfer  ha3 

been  gazetted. 
Debtor's  216.  The  Court  may,  on   the  application  of  the  official 

^iooks.  receiver,  direct  in  what  manner  the  debtor's  books  of  account, 

(Ss.  50,  54.)     or  any  of  them,  may  be  disposed  of. 

Annual  217.  Every  trustee  shall,  within  one  month  after  theSlst 

returns.  day  of  December  in  each  year,  transmit  to  the  Board  of  Trade 

[1870,  r.  250.]  a  statement  according  to  the  form  in  the  Appendix  of  every 

bankruptcy  matter  in  which  he  is  a  trustee. 


Trustees. 

Form  of  218.  A  certificate  by  the  Board  of  Trade,  certifying  the 

^^?^^;    appointment  of  a  trustee,  shall  be  in  the  Form  No.  71  m 
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the  Appendix,  with  such  yariations  as  circamstanceB  may    Br.  218-- 
reqaire.  226. 

219.  When  the  appointment  of  a  tnistee  is  certified  notice      ;  " 
of  his  appointment  shall  forthwith  be  gazetted  by  the  Board  of  ^°**f®  ®^  *P" 
Trade.    The  trustee  shall  also  forthwith  insert  notice  of  his  P°|'»*°*«'^*- 
appointment  in  a  local  paper  and  send  the  certificate  to  the  ^^;  ^^'  ^^' 
registrar  to  be  filed. 

220.  (1.)  Where    the    Board    of   Trade    objects   to    the  Notification  of 
appointment  of  a  trustee,  and  is  required  by  a  majority  in  objection  to 
value  of  the  creditors  to  notify  the  objection  to  the  High    ^^^  ^°'*'*" 
Court,  the  requisition  shall  be  in  Form  No.  70  in  the  Appendix  ^^'^^^fov 
with  such  variations  as  circumstances  may  require.    On  receipt  *       ^^'' 

of  such  requisition  the  Board  of  Trade  shall  forthwith  transmit 
a  copy  thereof  to  the  senior  registrar  in  bankruptcy  of  the 
High  Court,  who  shall  fix.  a  time  for  the  hearing  of  the  matter. 
At  the  hearing  the  person  objected  to,  and  every  creditor,  and 
the  Board  of  Trade,  shall  be  entitled  to  be  heard. 

(2.)  The  Board  of  Trade  may  also  with  the  copy  requisition 
communicate  to  the  Court  the  grounds  of  its  objections.  Any 
report  so  made  by  the  Board  of  Trade  shall  be  primd  facie 
evidence  of  statements  therein  contained. 

221.  It  shall  be  a  sufficient  objection  to  the  appointment  of  ^rro**e«.not 
a  trustee  that  he  has  not  complied  with  the  requirements  of  ^^'^J.^'^^ing 
Sect.  162  of  the  Act,  or  of  any  order  of  the  Board  of  Trade  iq*^^  "^  ' 
made  thereunder  in  respect  of  any  matter  as  to  which  he  was  r^g^^  ^  jg 
under  an  obligation  to  comply.  __27  ] 

222.  Where  a  trustee  is  removed  by  the  Board  of  Trade,  Removal  by 
notice  of  the  order  removing  him  shall  at  once  be  transmitted  Boud  of 
by  the  Board  of  Trade  to  the  registrar  of  the  Court,  who  shall  Trade, 
file  the  notice  with  the  proceedings  in  the  matter  and  give  (S.  86.) 
written  notice  thereof  to  the  official  receiver. 

The  Board  of  Trade  shall  also  cause  a  notice  of  the  order  to 
be  gazetted. 

223.  A  trustee  intending  to  resign  his  office  shall  call  a  Notice  of 
meeting  of  creditors  to  consider  whether  his  resignation  shall  resignation, 
be  accepted  or  not,  and  shall  give  not  less  than  se^en  days'  (Ss.  82,  87.) 
notice  of  the  meeting  to  the  official  receiver. 

224.  The  creditors,  or,  as  the  case  may  be,  the  committee  of  R»te  of  re- 
inspection,  in  voting  the  remuneration  of  the  trustee,  shall  ™»"^eration. 
distinguish  between  the  commission  or  per-centage  payable  on  (S«-  72,  73.) 
the  amount  realised  and  the  commission  or  per-centage  payable 

on  the  amount  distributed  in  dividend. 

The  rate  of  commission  or  per-centage  on  the  amount  (Sched.  i, 
realised,  shall  not  exceed  the  rate  on  the  amount  distributed ;  r-  20.) 
for  instance,  if  the  commission  or  per-centage  on  the  amount  t^®^^»  '•  ^^®*1 
distributed  be  two  per  cent.,  the  commission  or  per-centage  on 
the  amount  realised  shall  not  exceed  two  per  cent. 

226. — (1.)  Where  the  trustee  carries  on  the  business  of  the  Trustee  carry- 
bankrupt,  he  shall  keep  a  distinct  account  of  the  trading,  and  »°8  on  bum- 
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Er.  226- 
232. 

(Ss.  57,  78, 
80.) 

(1883,  rr.  207 
—209.) 


Notice  of 
aiiplication  for 
release. 

(S.  82.) 
[1870,  r.  248.] 


Meeting  to 
consider  con- 
duct of 
trustee. 

(Ss.  86,  87.) 


Authority  for 
account  at 
local  bank. 

(S.  74, 
subs.  (4).) 

• 

Application  for 
directions. 

(S.  89, 
subs.  (3).) 


Creditor  may 
obtain  copy  of 
trustee's 
accounts. 

(Ss.  78,  80.) 


Fee  for  list  of 
creditors. 

(a  79.) 
[1870,  r.  17.] 


Disclaimer  of 
lease  without 
leave. 

(8.  65, 
subs.  (3).) 


shall  incorporate  in  the  cash  book  the  total  weekly  amount  of 
the  receipts  and  payments  on  such  trading  aocoiints. 

(2.)  The  trading  account  shall  from  time  to  time,  and 
not  less  than  once  in  every  month  be  verified  by  affidavit, 
and  the  trustee  shall  thereupon  submit  such  account  to  the 
committee  of  inspection  (if  any)  or  such  member  thereof  « 
may  be  appointed  by  the  committee  for  that  purpose,  who  shall 
examine  and  certify  the  same. 

226.  A  trustee,  before  making  application  to  the  Board  of 
Trade  for  his  release,  shall  give  notice  of  his  intention  so  to 
do,  according  to  the  Form  No.  93  in  the  Appendix  to  all  the 
creditors  of  the  debtor  who  have  proved  their  debts,  and  shall 
send  with  such  notice  a  summary  of  his  receipts  and  payments 
as  trustee. 

227.  Where  one-fourth  in  value  of  the  creditors  desire  that 
a  general  meeting  of  the  creditors  may  be  summoned  to  con- 
sider the  piopriety  of  removing  the  trustee,  such  meeting  may 
be  summoned  by  a  member  of  the  committee  of  inspection,  or 
by  the  official  receiver  on  the  deposit  of  a  sum  sufficient  to 
defray  the  expenses  of  summoning  such  meeting. 

228.  Application  by  a  committee  of  inspection  for  authority 
to  the  trustee  to  make  his  payments  into  and  out  of  a  local 
bank  shall  be  in  Form  No.  91  in  the  Appendix,  and  the  antho- 
rity  shall  be  in  Form  No.  92  in  the  Appendix,  with  such  varia- 
tions as  circumstances  may  require. 

229.  Where  a  trustee  desires  to  apply  to  the  Comt  for 
directions  in  any  matter,  he  may  file  an  application  in  the 
Form  No.  74  in  the  Appendix.  The  Court  shall  then  bear 
the  application  or  fix  a  day  for  hearing  it,  and  direct  the  tmstee 
to  apply  by  motion. 

230.  Any  creditor  who  has  proved,  may  apply  to  the  tmstee 
for  a  copy  of  the  accounts  or  any  part  thereof  relating  to  the 
estate  as  shown  by  the  "cash  book"  up  to  date,  and  on  paying 
for  the  same  at  the  rate  of  threepence  per  folio  of  seventy-two 
words  (each  figure  counting  as  one  word),  he  shall  be  entitled 
to  have  such  copy  accordingly. 

231.  In  the  case  mentioned  in  Sect.  79  of  the  Act,  the  fee 
shall  be  calculated  at  the  same  rate  as  in  the  last  preceding 
rule  mentioned. 

Disclaimer  of  Lease. 

232.  A  lease  may  be  disclaimed  without  the  leave  of  the 
Court  in  any  of  the  following  cases,  namely,  where  the  bankrupt 
has  not  sub-let  or  assigned  the  lease  or  created  any  mortgage 
or  charge  thereon  ;  and 

{a.)  The  rent  reserved  and  real  value  of  the  property  leased, 
as  ascertained  by  the  property  tax  assessment^  are 
less  than  twenUj  pounds  per  annum ;  or 
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(5.)  The  estate  is  administered  under  the  proyisions  of  Sr.  232— 
Sect.  121  of  the  Act ;  or  237. 

(c.)  The  trustee  serves  the  lessor  with  notice  of  his  intention  . 

to  disclaim,  and  the  lessor  does  not  within  seven  ^  '      '^ 
days  after  the  receipt  of  such  notice  give  notice  ^^|^'^\\  \ 
to  the  trustee  requiring  the  matter  to  be  brought  [isn,  r.  28.] 
before  the  Court. 

Except  as  provided  by  this  Rule  the  disclaimer  of  a  lease 
without  the  leave  of  the  Court  shall  be  void. 

Official  Segeiyers. 

233.  Judicial  notice  shall  be  taken  of  the  appointment  of  Appointment, 
the  oflBcial  receivers  appointed  by  tlie  Board  of  Trade.  (gg.  9, 10.) 

234. — (1.)  When  the  Board  of  Trade,  under  the  powers  given  Appointment 
by  Sect.  67  of  the  Act,  appoints  any  person  to  act  as  deputy  for,  of  deputy. 
or  in  the  place  of  an  official  receiver,  notice  thereof  shall  be  (s.  67.) 
given  by  letter  to  the  registrar  of  the  Court  to  which  such 
official  receiver  is  or  was  attached.    The  letter  shall  specify 
the  duration  of  such  acting  appointment. 

(2.)  Any  person  so  appointed  shall,  during  his  tenure  of  office,  (Ss.  66,  68, 
have  all  the  status,  rights,  and  powers,  and  be  subject  to  ^^0 
all  the  liabilities  of  an  official  receiver. 

235. — (1.)   An  official  receiver  may  be  removed  from  his  Removal, 
office  by  an  order  of  the  Board  of  Trade.  (Ss.  66,  69, 

Notice  of  an  order  removing  an  official  receiver  shall  be  >abs.  (3), 
communicated  by  letter  to  the  registrar  of  the  Court  to  which  ■•  ^^^-^ 
the  official  receiver  was  attached. 

(2.)  Where  an  official  receiver  is  removed,  or  dies,  or  resigns, 
all  estates,  rightfi,  and  powers  vested  in  him  shall,  without  any 
conveyance  or  transfer,  vest  in  such  official  receiver  as  the 
Board  of  Trade  may  appoint. 

236.  When  there  are  two  or  more  official  receivers  attached  Rota, 
to  the  same  Court  the  receivership  of  estates  shall  be  assigned  (S.  66, 
to  them  in  rotation.    The  rota  shall  be  commenced  by  the  first  Bubss.  (2),  (3).) 
estate  being  assigned  to  the  receiver  whose  name  comes  first  in 
alphabetical  order. 

Provided  that  the  Board  of  Trade  may  at  any  time  require  a 
particular  estate  to  be  assigned  to  a  particular  official  receiver. 
In  sach  case  the  registrar  shall  assign,  or,  as  the  case  may  be, 
transfer  the  receivership  of  that  estate  to  the  official  receiver 
80  designated. 

237.— (1.)  Aa  soon  as  the  official  receiver  receives  noticje  that  Duties  m  to 
he  has  been  appointed  to  the  receivership  of  an  estate,  he  shall  ^^*****'* . 
furnish  the  debtor  with  a  copy  of  instructions  for  the  prepara-  affainiT" 
tion  of  his  statement  of  affairs.  .^^  ^^  -^ 

The  instructions  may  be  in  Form  No.  35  in  the  Appendix,  ^^^  (2).) ' 
with  such   variations   or    additions    as    circumstances   may 
require. 
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Er.  237—       (2.)  The  official  reoeiver,  or  some  person  deputed  bj  him, 

246.        shall  also  forthwith  hold  a  personal  interview  with  the  debi» 

,'     ~T  for  the  purpose  of  investigating  his  affairs  and  determinmi; 

whether  the  estate  shall  be  administered  under  Sect  121  d 

the  Act. 

(Ss.  16,  24.)        (^0   Ifc  shall  be  the  duty  of  the  debtor  to  attend  at  sod 

time  and  place  as  the  official  receiver  may  appoint. 
SubHistcnoe  238.  Subject  to  any  general  or  special  directions  which 

allowance  to     the  Board  of  Trade  may  give,  the  official  receiver,  while  in  tl^ 
debtor.  possession  of  the  property  of  a  debtor,  may  make  him  rock 

(Ss.  12,  24,      allowance  out  of  his  proprty  for  the  support  of  himself  and 
70,  suls.  (2).)  jjjg  family  as  may  seem  just.    In  fixing  the  amount  of  saeh 
allowance  the  assistance  rendered  by  the  debtor  in  the  manage- 
ment of  his  business  or  affairs  may  be  taken  into  account. 
Special  report       289.  Whenever,  under  the  powers  given  by  Sect.  70  of  the 
**  ^^  ^^^     -A.ct,  the  official  receiver  emplovs  any  person  to  assist  the 
assist  debtor     debtor  iu    the  preparation   of  his  statement  of    affairs,  be 
y    '    shall  forthwith  report  the  matter  by  letter  to  the  Board  of 
^   '     '  Trade,  justifying  his  action  therein  and  specifying  the  remunera- 

tion to  be  allowed  to  such  person. 
Use  of  proxies      240.  Where  an  official  receiver  who  holds  any  proxy  or  proxies 
by  deputy.       cannot  conveniently  attend  any  meeting  of  creditors,  at  which 
(8.  70,  Buch  proxv  or  proxies  might  be  used,  he  may  depute  some 

sched  1 '^^rr  P^J'sou  iu  his  employment  or  under  his  official  control,  or  some 
7^^20.)  ^  officer  of  the  Board  of  Trade,  by  writing  under  his  hand,  to 
attend  such  meeting  and  use  such  proxies  on  his  behalf,  and  in 
such  manner  as  he  may  direct 
Personal  per-  241.  The  Board  of  Trade  may,  by  general  or  special  direo 
formance  of  tions,  determine  what  acts  or  duties  shall  be  performed  by 
duties.  ,  ^Yie  official  receiver  in  person,  and  in  what  cases  he  may  dis- 
to'  jf') ^^'     charge  his  functions  through  the  agency  of  his  clerks  or  other 

'     '^  persons  in  his  regular  employ  or  under  his  official  control. 

Assistant  242.  An  assistant  official  receiver,  appointed  by  the  Board  of 

official  Trade,  shall  be  an  officer  of  the  Court,  like  the  official  receiver 

receivers.         ^  whom  he  is  assistant,  and,  subject  to  the  directions  of  the 
(Ss.  66—71.)   Board  of  Trade,  he  may  represent  the  official  receiver  in  all 
proceedings  in  Court,  or  in  any  administrative  or  other  matter. 
Judicial  notice  shall  be  taken  of  the  appointment  of  an  assistant 
official  receiver,  and  he  may  be  removed  in  the  same  manner  as 
is  provided  in  the  case  of  an  official  receiver. 
BegSstrar  to         243.  In  any  case  of  sudden  emergency  where  there  is  no 
act  in  sudden    official  receiver  capable  of  acting,  any  act  or  thing  required 
emergency.       qj,  authorised  to  be  done  by  an  official  receiver  may  be  done  by 
(S.  99.)  the  registrar. 

RemoTal  of  244.  When  the  official  receiver  appoints  a  special  manager 

special  he  may  at  any  time  remove  him  if  his  employment  seems  nn- 

manager.         necessary  or  unprofitable  to  the  estate,  and  he  shall  remove 
(Sa.  12,  70,      him,  if  so  required,  by  a  special  resolution  of  the  creditors. 
^'^•)  245.  Applications  by  the  official  receiver  to  the  Court  may 
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be  made  personally,  and  without  notice  or  other  formality ;  bat   Sr.  246— 
the  Court  may  in  any  case  order  that  an  application  be  renewed       26L 

in  a  formal  manner^  and  that  such  notice  thereof  be  given  to  ^jj[^^^ 

any  person  likely  to  be  affected  thereby  as  the  Court  may  application  to 

direct.  Court. 

246.  In  any  case  of  doubt  or  difficulty,  or  'in  any  manner  (Ss.  69,  70.) 
not  provided  for  by  the  Act  or  these  rules  relating  to  any  pro-  Application 
ceeding  in  Court,  the  official  receiver  may  apply  to  the  Court  *or  directions, 
for  directions.  (8«-  68,  89, 

247.  Where  a  debtor  is  adjudicated  bankrupt,  and  a  trustee  ■°^*  ^^^-^ 

is  appointed,  the  official  receiver  shall  forthwith   put    ^h® '^^[^^'^  ^m 
trustee  into  possession  of  all  property  of  the  bankrupt  which  offi^i  ^ 
the  official  receiver  may  be  possessed  of ;  and  it  shall  be  the  receiver  to 
duty  of  the  official  receiver  to  communicate  to  the  trustee  all  trustee, 
such  information  respecting  the  bankrupt  and  his  estate  and  l^v^^'  ^^' 
aifairs  as  may  be  necessary  or  conducive  to  the  due  discharge  of     '^ 
the  duties  of  the  trustee. 

248.  Where  a  debtor  against  whom  a  receiving  order  has  No  assets, 
been  made  has  no  available  assets  the  official  receiver  shall  not  (a  7o.) 
be  required  to  incur  any  expense  in  relation  to  his  estate  with- 
out the  express  directions  of  the  Board  of  Trade. 

249. — (1.)  Where  a  composition  or  scheme  is  sanctioned  by  Accounting  by 
the  Court  the  official  receiver  shall  account  to  the  debtor,  or,  official 
as  the  case  may  be,  to  the  trustee  under  the  composition  or  '^^i^®^- 
scheme.  (^®*  ^^»  2^-' 

(2.)  Where  a  debtor  is  adjudged  bankrupt,  and  a  trustee 
is  appointed,  the  official  receiver  shall  account  to  the  trustee 
in  the  bankruptcy. 

(3.)  If  the  debtor,  or,  as  the  case  may  be,  the  trustee,  is  (Ss.  81,  91.) 
dissatisfied  with  the  account  or  any  part  thereof,  he  may  report 
the  matter  to  the  Board  of  Trade,  who  shall  take  such  action 
(if  any)  thereon  as  it  may  deem  expedient. 

(4.)  The   previsions   of  Part  IV.  of  these  Rules  as  to  (S.  78.) 
trustees  and  tneir  accounts  shall  not  apply  to  the  official  re- 
ceiver when  acting  as  trustee,  but  he  shall  account  in  such 
manner  as  the  Board  of  Trade  may  irom  time  to  time  direct. 

250.  Where  there  is  no  committee  of  inspection  any  functions  To  act  for 
of  the  committee  of  inspection  which  devolve  on  the  Board  of  ^^^  ©^ 
Trade  may,  subject  to  the  directions  of  the  board,  be  exercised  ^^®  ^^ff* 

,.,/«.  1  •  no  committee 

by  the  official  receiver.  of  inspection. 

(S.  22,  subs. 

Payments  into  and  out  of  Bank.  ^^^'  '•  ^^^'^ 

251.  Where  the  trustee  is  authorised  to  have  an  account  at  Local  bank. 
a  local  bank,  he  shall  forthwith  pay  all  moneys  received  by  him  (s.  74, 

in  to  the  credit  of  the  estate.    All  payments  out  shall  be  made  s^bs.  (4).) 
by  cheque  payable  to  order,  and  every  cheque  shall  have  marked 
or  written  on  the  face  of  it  the  name  of  the  estate,  and  shall 
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Er.  251- 
256. 

Payments  out 
of  Bank  of 
England. 

(S.  74, 
Bubs.  (7).) 

Standing 
Becuritv  to 
Boanl  of  ^ 
Tnule. 

(Ss.  12,  21, 
73.) 


Bate  of  pay- 
ment. 

(Ss.  12,  73.) 


be  signed  by  the  trustee,  and  countersigned  by  such  person  as 
the  creditors  or  the  committee  of  inspection  may  appoint 

252.  All  payments  out  of  the  Bankruptcy  Estates  kixm'- 
shall  be  made  by  cheques  to  order,  signed  by  such  officers  of  thi 
Board  of  Trade  as  the  board  may  from  time  to  time  appoint 

Security  by  Trustee  or  Special  Makager. 

253.  In  the  case  of  a  trustee  or  special  manager  the  follow- 
ing rules  as  to  security  shall  be  observed,  namely  : — 

(1.)  The  security  shall  be  given  to  such  officers  or  pcrs^as 
and  in  such  manner  as  the  Board  of  Trade  may  i^m 
time  to  time  direct. 

(2.)  It  shall  not  be  necessary  that  security  shall  be  given  n 
each  separate  matter ;  but  security  may  be  gires 
either  specially  in  a  particular  matter,  or  generally  to 
be  available  for  any  matter  in  which  the  pei^n 
giving  security  may  be  appointed,  either  as  tnKt«t? 
special  manager. 

(3.)  The  Board  of  Trade  shall  fix  the  amount  and  nature  of 
such  security,  and  may  from  time  to  time,  aa  tkj 
think  fit,  either  increase  or  diminish  the  amount  c: 
standing  security  which  any  such  person  is  require! 
to  give. 

Remuneration  op  Special  Manager,  &a 

254.— (1.)  Where  a  special  manager  is  appointed  and  hi^ 
remuneration  is  nut  fixed  by  the  creditors,  he  shall  be  paiil 
according  to  such  scale  as  may  from  time  to  time  be  fixed  I'J 
the  Board  of  Trade. 


Mode  of  pay- 
ment into 
Hank  of 
England. 

(S.  162.) 
[1871,  rr.  18 
-27.] 

Application 
for  payment 
out  by  party 
entitled. 

<S.  162.) 
[1871,  rr.  17, 
23.] 


Unclaimed  Funds,  &c.,  under  Sect,  162. 

255.  Any  person  whose  duty  it  is,  pursuant  to  sect  102  of 
the  Act,  to  pay  into  the  Bankruptcy  Estates  Account  any  no- 
claimed  funds  or  dividends,  shall  first  apply  in  such  manner  a^ 
the  Board  of  Trade  may  direct  to  the  Board  of  Trade  for  a 
paying-in  order.  The  puying-in  order  shall  be  an  authority  u» 
the  Bank  of  England  to  receive  the  payment. 

:J56.  An  application,  under  sect.  162  of  the  Act,  for  pj- 
ment  out  of  the  Bankruptcy  Estates  Account  of  any  sum  u^ 
which  any  person  claims  to  be  entitled,  shall  be  made  in  socii 
form  and  manner  as  the  Board  of  Trade  may  from  time  totim^ 
direct,  and  shall  (unless  the  Board  of  Trade  dispenses  ther^ 
with)  be  supported  by  the  affidavit  of  the  claimant,  and  such 
further  evidence  as  the  board  may  require. 
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p«  257 

PART  V.-MI8CELLANE0US.  284. 


Miscellaneous  Matters. 

257.  The  Board  of  Trade  may  from  time  to  time  issue  Board  of  Trade 
gjeneral  orders  or  regulations,  for  the  purpose  of  regulating  any  orders,  &c. 
matters  under  the  Act  or  these  rules,  which  are  of  an  adminis-  (Se.  91, 102, 
trative,  and  not  of  a  judicial  character.    Judicial  notice  shall  q^^^?I^'  ^^^' 
be  taken  of  any  general  orders  or  regulations  which  are  printed  ^     issa.) 
by  the  Queen's  printers,  and  purport  to  be  issued  under  the 
authority  of  the  Board  of  Trade. 

258.  Any  person  who  knowingly  falsifies  or  fraudulently  Falsifioaiioxi  of 
alters  any  document  in  or  incidental  to  any  proceeding  under  documents, 
the  Act  or  these  rules  shall  be  deemed  to  be  guilty  of  contempt  (Debtors  Act, 
of  Court,  and  shall  be  liable  to  be  punished  accordingly.  ^®^'  f'owio) 

The  penalty  imposed  by  this  rule  shall  be  in  addition  to  and  ^^  (iW) 
not  in  substitution  for,  any  other  penalty,  punishment,  or  pro- 
ceeding to  which  such  person  may  be  liable. 

259.  No  person  shall,  as  against   the  official  receiver  or  No  Hen  on 
trustee,  be  entitled  to  withhold  possession  of  the  books  of  debtor's  books, 
accounts    belonging  to    the  debtor  or  to  set  up  any  lien  (Ss.  25,  50.) 
thereon.  [1870,  r.  110.] 

260.  Non-compliance  with  any  of  these  rules,  or  with  any  Non-compii- 
rule  of  practice  for  the  time  being  in  force,  shall  not  render  ^^  ^>^ 
any  proceeding  void,  unless  the  Court  shall  so  direct,  but  such    ^  ^ 
proceedings  may  be  set  aside,  either  wholly  or  in  part,  as  if"g^?f'  ^*^» 
irregular,  or  amended  or  otherwise  dealt  with  in  such  manner  q*  xxvin. 
and  upon  such  terms  as  the  Court  may  think  fit.  0.  XXXVI.) 

261.  The  Court  may,  under  special  circumstances  and  for  ^i)j.ictgment  or 
good  cause  shown,  extend  or  abridge  the  time  appointed  by  enlargement  of 
these  rules  or  fixed  by  any  order  of  the  Court  for  doing  any  act  t»me- 

or  takinff  any  proceeding.  (S.  105, 

262.  The  Bankruptcy  Rules  of  1870,  1871,  1878,  and  1878  ^-  f-^- 
are  hereby  annulled,  except  so  far  as  regards  any  proceedings     ^^i^-) 
under  the  Bankruptcy  Act,  1869  which  may  be  pending  in  any  ^«P«^' 
Court  at  the  date  of  the  commencement  of  these  rules,  (Sa.  159,  I60, 

263.  When  no  other  provision  is  made  by  the  Act  or  these  ^^^»^^®»  ^7^) 
rules  the  present  law,  procedure,  and  practice  in  bankruptcy  ^7^s  ^^^ 
mattere  shall  in  so  far"^  as  applicable  remain  in  force.    An&  2f  "* '»"' 
save  as  provided  by  these  rules,  or  rules  amending  them,  tiie  ,„    ^ .  ^g 
rules  of  the  Supreme  Court  shall  not  apply  to  any  proceeding  X27  a'  s  C 
in  bankruptcy.  1883.)'    "    * 

264.  In  any  proceeding  commenced  under  the  Bankruptcy  pending  pro- 
Act  1869,  or  any  previous  Bankruptcy  Act,  a  registrar  shall,  ceedings. 
unless  and  until  the  Judge  otherwise  orders,  continue  to  have  (Ss.  99,  I5f, 
aDd  exercise  all  powers  and  jurisdiction  (not  otherwise  provided  160,  I6I,  l7o.) 
for  by  the  Act  or  these  rules)  which  he  had  by  delegation  or 
otherwise  at  the  commencement  of  these  rules. 
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£r.266- 
270. 


Jurisdiction  of 
High  Court 
regietrars. 

(S.  103.) 

Fee  on 

receiving 

order. 

(S.  103.) 

(S.  103, 
subs.  (5). 


Administra- 
tion order  in 
lieu  of 
receiving 
order. 

(Ss.  103,  122.) 

Power  to 
transfer  in 
certain  cases. 

(Ss.  97,  122, 
»uU.  (3).) 


Rules  under  Section  5  op  the  Dsbtors  Act,  1869,  ash 

Section  103  of  the  Act. 

265.  Unless  and  until  the  Lord  Chancellor  otherwise  orc^^ 
the  jurisdiction  and  powers  of  the  High  Court  under  section  i 
of  the  Debtors  Act,  18G9,  shall  be  exercised  by  the  bankni[(rT 
registrars  of  the  High  Court 

266. — (1.)  When  a  receiving  order  is  made  under  Sect.  lOS 
of  the  Act,  the  creditor  shall  pay  the  like  fee  and  deport  a 
are  prescribed  in  the  case  of  a  bankruptcy  petition. 

(2.)  Where  the  Court  is  of  opinion  that  a  receiving  order 
ought  to  be  made  in  lieu  of  committal,  and  the  jndgni^^' 
creditor  does  not  consent  to  pay  the  required  fee  and  dep(*i'- 
the  Court  may  dismiss  the  application  or  adjourn  it  on  sQ^i 
terms,  as  to  costs  and  otherwise,  as  may  be  just. 

267.  Where  an  application  to  commit  is  made  toa  Coud'J 
Court,  and  it  appears  to  the  Court  that  the  total  liabilities": 
the  judgment  debtor  do  not  exceed  fifty  pounds,  the  Court  nuj. 
if  it  thinks  that  an  order  for  committal  ought  not  to  benia/:r, 
make  an  administration  order  under  sect  122  of  the  Act  iQ 
lieu  of  making  a  receiving  order. 


High  Court 
juclgmentfl. 

(8.  103.) 

Procedure. 

(County  Court 
Kules,  1875, 
O.  XIX.) 


opinion  tnat  a  receiving 
committal,  he  may  order  the  matter  to  be  transferred  to  the 
nearest  or  most  convenient  Court  having  bankruptcy  jnri^ 
diction. 

(2.)  In  such  case  the  registrar  of  the  Conrt  making  the 
transfer  shall  transmit  by  post  to  the  registrar  of  the  Court  t«' 
which  the  matter  is  transferred  the  proceedings  in  the  matter, 
together  with  a  copy  of  the  order  of  transfer. 

269.  No  inferior  Conrt  within  the  London  Bankruptcy  Di^ 
trict  shall  exercise  jurisdiction  nnder  Section  6  of  the  Debtors 
Act,  1869,  in  respect  of  any  judgment  of  the  High  Court 

270.  The  County  Court  Rules  for  the  time  being  in  for" 
as  to  the  committal  of  judgment  debtors  shall,  with  aDV 
necessary  modifications,  apply  to  all  Courts  exercising  jurisdic- 
tion under  Section  6  of  the  Debtors  Act,  1869,  provided  that 
any  reference  therein  to  the  Bankruptcy  Act,  1869,  shall  ^e 
deemed  to  extend  also  to  the  corresponding  provisions  of  tht 
Bankruptcy  Act,  1883. 
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[Note. — The  notes  apperided  to  these  forms  are  net  part  of  the  fonns 
themselves^  hut  are  for  the  guidance  of  parties  using  the 
forms.  In  all  forms  requiring  verification,  the  deponent  may, 
at  his  option^  substitvte  a  statutory  declaration  for  an  oaih.\ 


Form  No.  1. 

Omeral  Title  {High  CouH). 

In  the  High  Court  of  Justice.  S*  dS> 

In  Bankruptcy.  Ko.  of  188    . 

Be  [James  Brown]. 
[Ex  parte  {here  insert  "the  debtor,"  or  "  J.  S.  a  creditor,'*  or 
"  the  official  receiver,"  or  '*  the  trustee  ")]. 


No.  2. 

General  Title  {County  CouH), 

In  the  County  Court  of  holden  at  S.  95. 

In  Bankmptcjr.  No.  of  188 


[Ex  parte  ]. 


Be 


No.  3. 

Declaration  of  Inability  to  Pay. 

{Title.) 

I,  A.  B.  [name  and  description  of  debtor],  residing  at  [and  carry-  g,  4. 
ing  on  business  at]  ,  hereby  declare  that  I  am  unable  to 

pay  my  debts. 

Dated  188    .  (Signature)  A.  B. 

Signed  by  the  debtor  in  my  presence. 

Signaiure  of  witness. 

Address. 

Dejieription. 

Filed  the  day  of  ,188    . 

Note. — Where  the  debtor  resides  at  a  place  other  than  his  place  of 
business  both  addresses  should  be  inserted. 
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Forms.  No.  4. 

Dd>tof^8  Petition, 
(TiUe.) 

S.  8.  I  [namej  address^  and  description  of  debtor]  having  for  the  greater 

part  of  the  past  six  months  resided  at  [or  carried  on  business  si 
]  within  the  district  of  the  Court  [or,  eu  the  case  may  /'. 
foUawing  the  terms  of  Sect.  96]  and  being  unable  to  pay  my  deht«, 
hereby  petition  the  Court  that  a  receiving  order  be  niade  in  res^i^.t 
of  my  estate  [and  that  I  may  be  adjudged  bankrupt]. 

Dated  ,  188    .  (Signature. 

Signed  by  the  debtor  in  my  presence. 
Signature  of  witness. 
Address. 
Description, 
Filed  the  day  of  188    . 

NoTB. — Where  the  debtor  resides  at  a  place  other  than  his  place  ii 
business  both  addresses  should  be  inserted. 


No.  5. 

Request  for  Issue  of  Bankruptcy  Notice, 

S.  4  («/).  In  the  [High  Court  of  Justice]. 

In  BanKruptcy. 

1.  I,  C.  D  ,  of  ,  hereby  request  that  a  bankruptcy  notice 
be  issued  by  this  Court  against  [here  insert  name,  description,  ah4 
address  of  judgment  debtor]. 

2.  The  said  A.  B.  has  for  the  greater  part  of  the  past  tax  months 
resided  at  [or  carried  on  business  at  ]  within  the 
district  of  this  Court  [or,, as  the  case  may  he,  foUowing  the  terms  -'' 
Sect  95  of  th4i  Act], 

3.  I  produce  an  office  copy  (hereto  annexed)  of  a  final  judgment 
against  the  said  A.  B.  obtained  by  [me]  in  the  Court  on  this 

day  of 

4.  Execution  on  the  said  judgment  has  not  been  stayed. 
Dated 

CD.,  judgment  creditor 

or, 

[K  F.,  solicitor  for  the  judgment  creditor]. 

NoTB. — Where  the  debtor  resides  at  a  place  other  than  his  place  ei 
busines4  both  addresses  should  be  inserted. 


No.  6. 

Bankruptcy  Notice. 

{TiUe,) 


S.  4  (g).  To  A.  B.  [or  A,  B.  &  Co.]  of 

Take  notice  that  within  [seren]  days  after  service  of  this  notice 
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on  you,  excluding  the  day  of  such  service,  you  must  pay  to  C.  D.,      Ponm. 
of  ,  the  sum  of  £,  claimed  by  him  as  being  the 

amount  due  on  a  final  judgment  obtained  by  him  against  you  in 
the  Court,  dated  ;  whereon  execution  has  not  been 

staged,  or  you  must  secure  or  compound  for  the  said  sum  to  [his] 
satisfaction  or  the  satisfaction  of  the  Court ;  or  you  must  satisfy 
the  Court  that  you  have  a  counter-claim,  set-off,  or  cross-demand 
against  C.  D.  which  equals  or  exceeds  the  sum  claimed  by  him,  and 
which  you  could  not  set  up  in  the  action  in  which  the  judgment 
was  obtained. 

By  the  Court, 
Dated  .  Registrar. 

Ivkdortemeid  an  Notice, 

You  are  specially  to  note, — 

That  the  consequences  of  not  complying  with  the  requisitions  of 
this  notice,  are  that  you  will  have  committed  an  act  of  bankruptcy, 
on  which  bankruptcy  proceedings  mav  be  taken  against  you. 

If,  however,  you  have  a  counter-claim,  set-off,  or  cross-demand 
which  equals  or  exceeds  the  amount  claimed  by  C.  D.  in  respect  of 
the  judgment,  and  which  you  could  not  set  up  in  the  action  in 
which  the  said  judgment  was  obtained,  you  must  within 
days  apply  to  the  Court  to  set  aside  this  notice,  by  filing  with  the 
registrar  an  affidavit  to  the  above  effect. 

iName  and  address  of  solicitor  suing  out  the  notice]  or 

This  notice  is  sued  out  by  [C.  D.]  in  person. 


No.  7. 

Affidavit  of  Service  of  Barnkruptcy  Notice, 

(TiOe,) 

In  the  matter  of  a  bankruptcy  notice,  issued —  g  4  /^\ 

I,  L.  M.,  of  ,  make  oath  and  say  :— 

1.  That  I  did,  on  the  day  of  ,  188  ,  serve  the 
above-mentioned  A.  B.  with  a  copy  of  the  above-mentioned  notice, 
duly  sealed  with  the  seal  of  the  Court  by  delivering  the  same  per- 
sonally to  the  said  A.  B. 

2.  A  sealed  copy  of  the  said  notice  marked  A  is  hereunto 
annexed. 

Sworn  at,  &c.  L.  M. 


No.  8. 

Affidavit  on  Application  to  set  aside  Bankruptcy  Notice* 

(TiUe,) 

I,  A.  B.,  of  ,  make  oath  and  say  : —  j?^  4  ^y 

1.  That  I  was,  on  the  day  of  ,  served  with  the 

bankruptcy  notice  hereunto  annexed  [or,  describe  the  notice]. 

That  I  have  satisfied  the  judgment  debt  claimed  by  C.  D.  by 

Imitate  nature  of  satisfacti^m]. 
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Forms.  Or^ 

2.  That  I  have  a  counter-claim  [or  set-off  €}r  crosa-demind]  for 
£  J  being  asum  equal  to  [or  exoeedixi^]  the  claim  of  the  sai 
C.  D.  in  respect  of  \here  stale  grounds  of  counter-claim]. 

3.  That  I  could  not  have  set  up  the  said  oounter-claim  [or^  <u  f^ 
case  may  he\  in  the  action  in  which  the  said  jud^^ent  was  obtuDai 
against  me. 

Sworn,  &c. 


No.  9. 

Orders  setting  aside  Bankr^iptey  H^oHce, 

{TitU.) 

S.  4  {g).  In  the  matter  of  a  Bankruptcy  Notice  issued — 

Upon  the  application  of  A.  B.  to  set  aside  this  notice,  and  opoG 
reading  the  affidavit  6f  A.  B.  [and  upon  hearing  C.  D.  (if  present)], 
it  is  oTClered  that  this  notice  be  set  aside,  and  that  C.  I>.  [or,  as  tkt 
case  may  be]  pay  to  A.  B.  the  sum  of  £  for  costs  [oTy  iht 

costs  of  this  matter]. 
Dated 

By  the  Court, 


Or, 

(Title,) 

g^  4  (g>i^  In  the  matter  of  a  Bankruptcy  Notice  issued — 

Upon  the  application  of  A.  B.  to  set  aside  this  notice,  and  npos 
reading  and  hearing  ,  and  upon  the  said  A.  K 

having  entered  into  a  bond  in  the  penal  sum  of  [the  amount  or"  thf 
alleged  debt  atid  probable  costs^  or  such  other  sum  <u  the  CSourt  may 
direct],  with  such  two  sufficient  sureties  as  the  Court  [or  C.  D.]  has 
approved  [or  having  deposited  in  Court  the  sum  oi  £  ],  as 

security  for  the  amount  claimed  by  the  notice,  the  condition  of  th« 
bond  [or  deposit]  being  [here  insert  condition],  it  is  ordered,  &c 
Dated 

By  the  Court, 


No.  10. 

Creditor's  Petition, 

{TiUe,) 

g.  6.  I,  C.  D.,  of  [or  we,  0.  D.,  of  ,  and  E.  F.  ol 

]  hereby  petition  the  Court  that  a  receiving  order  be  made 
in  respect  of  the  estate  of  [here  insert  name,  address,  and  descriptitm 

of  debtor], 

1.  That  the  said  A.  B.  has  for  the  greater  part  of  six  months  next 
preceding  the  presentation  of  this  petition  resided  for  carried  tm 
business]  at  within  the  district  of  this  Court  lor,  as  the  com 
may  fee,  following  the  terms  of  Sect.  951. 

2.  That  the  said  A.  B.  is  justly  and  truly  indebted  to  me  [or  as 
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in  the  aggregate]  in  the  lum  of  L  [set  out  amount  of  debt  or      toTttUL 

debts,  and  tf^  considercUion],  — ^— • 

3.  That  I  [or  we]  do  not,  nor  does  any  person  on  [my]  behalf  hold 
any  security  on  the  said  debtor^s  estate,  or  on  any  part  thereof,  for 
the  payment  of  the  said  sum. 

Or, 

That  I  hold  security  for  the  payment  of  [or  part  of]  the  said  sum  Subs.  (2). 
[but  that  I  will  give  up  such  security  for  the  benefit  of  the  creditors 
of  A.  B.  in  the  event  of  his  being  adjudged  bankrupt]  [or  and  I 
estimate  the  value  of  such  security  at  the  sum  of  7.]. 

Or, 

That  I,  0.  D.,  one  of  your  petitioners,  hold  security  for  the  pay- 
ment of,  &c. 

That  I,  E.  F.,  another  of  your  petitioners,  hold  security  for  the 
payment  of,  &c. 

4.  That  A.  B.  within  three  months  before  the  date  of  the  presen- 
tation of  this  petition  has  committed  the  following  act  \or  aotsl  of 
banloniptcy,  namely  [here  set  out  separately  the  acts  of  banhruptcyl 

(Signed)        0.  D. 
B.F. 
[Signed  by  the  petitioner  in 

my  presence.] 
Signature  of  witness. 
Address, 
Description, 

KoTX. — If  there  be  more  than  one  petitioner,  and  they  do  not  sign 
together,  the  signature  of  each  must  l>e  separately 
attested,  e.g.y  "  Signed  by  the  petitioner  E.  F.  in  my 
presence."  If  the  petition  be  sif;ned  by  a  firm,  the 
partner  signinff  shoidd  add  also  his  own  signature,  e,g,f 
**  A,  S.  &  Co.  Dv  J.  S.,  a  partner  in  the  said  firm."  If 
the  debtor  resides  at  any  place  other  than  the  place 
where  he  carries  on  business,  both  addresses  should  be 
inserted. 

Indorsement, 

This  petition  having  been  presented  to  the  Oourt  on  the 
day  of  188    ,  it  is  oniered  that  this  petition  shall  be  heard 

at  on  the  day  of  188    ,  at  o'clock 

in  the  noon. 

And  you,  the  said  A.  B.,  are  to  take  notice  that  if  you  intend  to  - 
dispute  the  truth  of  any  of  the  statements  contained  in  the  petition 
you  must  file  with  the  BiOgistrar  of  this  Court  a  notice  showing  the 
grounds  upon  which  you  intend  to  dispute  the  same,  and  send  by 
post  a  copy  of  the  notice  to  the  petitioner  [three]  days  before  the 
date  fixea  for  the  hearing. 


X  X 
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Forms* 

No.  11. 

Creditor'$  Petition  for  AdfninistraU&n  of  BgUOe  of  Demattd  DelU^ 

under  Sect.  126. 

(TUU.) 

S.  125.  I,  C.  D.,  of  [or  we,  0.  D.,  of  ,  and  E.F.,  of 

],  hereby  petition  the  Cottrt  that  an  order  be  made  for  the 
administration  in  bankruptcy  of  the  estate  of  the  late  [hen  inini 
name  and  description  of  deceased  dd>tor\  who  died  on  the 
day  of  188    ,  and  say  : — 

1.  That  the  said  A.  B.  for  the   sreater  part  of  the  six  months 
next  preceding  his  decease  resided  [or  carried  on  business]  at 
within  the  district  of  this  Court  [or^  as  the  case  may  be,  foUouiitg  ^ 
terms  of  Sect.  96]. 

2.  That  the  estate  of  the  said  A.  B.  is  justly  and  truly  indebt«3 
to  me  [or  us  in  the  aggregate]  in  the  sum  of  I.  [sft  f^ 
amount  of  debt  or  dMs  and  Uie  consideration"], 

3.  That  [II  do  not,  nor  does  any  person  on  [my]  behalf  hoH  ut 
security  on  the  said  deceased  debtor's  estate,  or  on  any  part  therec^i 
&o.  [or,  as  in  Form  No.  10,  Creditor's  Petition]. 

4.  That  A.  B.  within  three  months  next  before  the  said  dst«  of 
his  decease  committed  the  following  act  [or  acts]  of  bankraptcr, 
namely  [here  set  out  separatdy  the  a^  of  hankrupicy']. 

Or, 

That  the  will  of  the  said  A.  B.  [or,  as  the  ease  may  he]  was  on  tlie 
day  of  ,  188    ,  proved  by  J.  S.,  of  ,  u<i 

G.  H.^  of  »  who  consent  to  this  petition. 

Or, 

That  letters  of  administration  [or,  as  the  case  may  6e]  were  on  the 
day  of  188    ,  granted  to  J.  S.,  of  ,  v^ 

G.  H.,  of  ,  and  that  the  estate  of  the  said  A.  B.  is  [accord- 

ing to  my  information  and  belief]  insufficient  to  pay  his  debts. 

(Signed)       G.  D. 
E.F. 
[Signed  by  the  petitioner  in 

my  presence.] 
Signature  ofyniness. 
Address. 
Description. 

Indorsemeni. 

This  petition  having  been  presented  to  the  Court  on  the 
day  of  ,  188    ,  it  is  ordered  that  thia  petition  shall  be 

heard  at  ,  on  the  day  of  ,  188    ,  mM 

0  o'clock  in  the  noon. 

If  you,  the  said  J.  S.  or  G.  H.,  intend  to  dispute  the  natter  <^ 
any  of  the  statements  contained  in  the  petition,  you  must  file  with 
the  registrar  of  this  Court  a  notice  showing  the  grounds  npon  wbicb 
you  intend  to  dispute  the  same. 
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Forms. 

No.  12. 
Affidavit  of  Truth  of  Statements  in  Petition, 

{TiUe,) 

If  the  petitioner  named  in  the  petition  hereunto  annexed  make  s.  7. 
oath  [if  me  petitioner  declare  or  affirm,  alter  the  form  accordingly] 
and  say :— 

1.  That  the  several  statements  in  the  said  petition  tire  within  my 
own  knowledge  true. 

Sworn  at,  £c. 

0.  D. 

NoTB. — If  the  petitioner  cannot  depose  that  the  truth  <^  all  the 
several  statements  in  the  petition  is  within  his  own 
knowledge  he  must  set  forth  tlie  statements  the  (ruth  of 
which  he  can  depose  to,  and  file  a  further  affidavit  by 
some  person  or  persons  who  can  depose  to  the  truth 
of  the  remaining  statements. 


No.  13. 

Affidavit  of  Truth  of  Statements  in  Petition. 

(TiUe.) 

We,  C.  D.,  E.  F.,  G.  H.,  &c.,  the  petitioners  named  in  the  petition  S.  7,  sube.  (1). 
hereunto  annexed,  severally  inake  oath  and  say  i-^ 
And  first  I  the  said  C.  D.  for  myself  say — 

1.  That  A.  B.  is  justly  and  truly  indebted  to  me  in  the  sum  of 

pounds,  as  stated  in  the  said  before-mentioned  petition. 

2.  That  the  said  A.  B.  committed  the  act  of  bankruptcy  stated 
to  have  been  committed  by  him  in  the  said  before-mentioned 
petition. 

And  I  the  said  £.  F.  for  myself  say — 

3.  That  A.  B.  is  justly  and  truly  indebted  to  me  in  the  sum  of 

pounds,  as  stated  in  the  said  before-mentioned  petition. 
And  I  the  said  G.  H.  for  myself  say — 

4.  That  A.  B.  is,  ^. 

CD. 
E.  F. 
G.  H. 
Sworn  by  the  deponents  C.  D.,  E.  F., 
and  G.  H.,  &c. 

See  note  to  last  Form. 
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Forms.  No.  14. 

ApplieaHon  for  Inierifn  Receiver^ 

(TUU.) 

8.  9.  I,  0.  D.,  of  ,  do,  on  the  groundB  set  forth  in  the  anoei^i 

affidavit,  apply  to  the  Court  to  appoint  the  official  reouTer  of  vi^i 
Court  as  interim  receiver  of  the  property  of  the  aaid  A.  B..  v^i 
[here  inaert  any  special  directiaiw  to  the  receiver  that  may  he  deMfi]. 

(Signed)        C.  D. 

Order  thereon. 

Upon  reading  this  application  and  the  affidavit  therein  leiemfi 
to,  and  hearing  it  \b  ordered  that  upon  a  deposit  of  >- 

being  lodged  by  the  applicant  in  Court,  the  official  receiver  of  tb« 
Court  be  thereupon  constituted  interim  receiver  of  ihe  property  ^ 
the  said  A.  B.,  and  [here  insert  directions,  if  any}. 

By  the  Court, 

Dated 


No.  16. 

Affidavit  of  Service  of  FeiiHan^ 

{TiOe.) 

S.  7,  Kubg.  (2).         In  ^^0  matter  of  a  petition  dated  « 

*     I,  L.  M. ,  of  ,  make  oath  and  say  : — 

1.  That  I  did,  on  the  day  of  188  ,  serve  tb 
above-mentioned  A.  B.  with  a  copy  of  the  above-mentioned  petititic. 
duly  sealed  with  the  seal  of  the  Court,  by  delivering  the  aame  pff- 
sonallv  to  the  said  A.  B. 

2.  A  sealed  copy  of  the  said  petition  is  hereunto  annexed. 
Sworn  at,  &c.  L.  M.,  bailiff,  creditor, 

solicitor  or  his  derk. 


No.  16. 
Substituted  Service  ofFetition,     Notice  in  €raaette. 

S.  7.  In  the  [High  Court  of  Justice]. 

In  bankruptcy. 

In  the  matter  of  a  bankruptcy  petition  filed  the  dsj 

of 

To  A.  B.  of 

Take  notice,  that  a  bankruptcy  petition  has  been  jprasenteJ 
against  you  to  this  Court  by  C.  D.  of  ,  and  the  Court  hai 

ordered  that  the  publication  of  tlus  notice  in  the  London  GaatHf 
and  in  the  newspapers,  shaU  be  deemed  to  be  aervioe  of 

the  petition  upon  you ;    and  further  take  notice  that  the  said 
petition  will  be  heard  at  this  Court  on  the  day  of 

at  o*clock  in  the  noon,  on  which  dayyoa  are  re- 
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quired  to  appear,  and  if  you  do  not  appear  the  Court  may  make  a      Fonn8« 
receiving  order  against  you  in  your  absence. 

The  petition  can  be  inspected  by  you  on  application  at  this 
Court. 

Dated 

Registrar. 

No.  17. 

Notice  by  Debtor  of  intention  to  oppoee  Petition.  ^ 

{TUle.) 

In  the  matter  of  a  bankmptcy  petition  presented  against  me  on  S.  7,  saba.  (5). 
the  day  of  ,  188    ,  by  C.  D.  of  [or 

andE.  F.  of  ,  G.  H.  of  ,  &c.]. 

I,  the  above  A.  B.,  do  hereby  give  you  notice  that  I  intend  to 
oppose  the  making  of  a  receiving  order  as  prayed,  and  that  I  intend 
to  dispute  the  petitioning  creditor's  debt  [or  the  act  of  bankruptcy, 
or  as  the  case  may  be]. 

Dated  this  day  of  ,  188    . 

To  0.  D.  of  ,  and  to  A.  B.,  and  to  the 

registrar  of  the  said  Court. 


No.  18. 
Order  to  stay  Froeeedinge  on  Petition, 

(TiOe.) 

In  the  matter  of  a  bankruptcy  petition  against  A.  B. 

of 

Upon  the  hearing  of  this  petition  this  day,  and  the  said  A.  B.  S.  7,  aubs.  (5). 
appearing  and  denymg  that  he  is  indebted  to  the  petitioner  [v^^ere 
petition  presented  by  more  than  one  creditor,  add  the  name  of  the 
creditor  whose  debt  is  denied]  in  the  siun  stated  in  the  petition  [or 
that  he  is  indebted  to  the  petitioner  in  a  sum  of  a  less  amount  than 
fifty  pounds],  [or  that  he  is  indebted  to  C.  D.,  one  of  the  petitioners, 
in  a  sum  less  uian  the  sum  stated  to  be  due  from  him  in  the  peti- 
tion], it  is  ordered  that  the  said  A.  B.  shall  within  days 
enter  into  a  bond  in  the  penal  sum  of  [the  amount  of  the  aUeged  dd>t 
and  probable  costs,  or  such  other  sfwm  (u  the  Court  may  direct]  with 
such  two  sufficient  sureties  as  the  Court  shall  approve  of  to  pay  [or 
deposit  with  the  registrar  the  sum  of  as  security  for  the 
payment  of]  such  sum  or  sums  as  shall  be  recovered  against  the 
said  A.  B.  by  C.  D.  the  petitioner  for  one  of  the  petitioners]  in  any 
proceeding  taken  or  continued  by  him  against  the  said  A.  B.,  to- 
gether with  such  costs  as  shall  be  given  by  the  Court  in  which  the 
proceedings  are  had. 

And  it  is  further  ordered,  that  upon  the  said  A.  B.  entering  into 
the  bond  aforesaid,  all  proceedings  on  this  petition  shall  be  stayed 
until  after  the  Court  in  which'the  proceedings  shall  be  taken  shall 
have  come  to  a  decision  thereon. 

Dated 

By  the  Court, 

Registrar. 
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No.  19. 

Bofid  on  stay  of  FroceeditigSf  dec, 

{TiOe.) 

S.  7,  subs.  (5).  Know  all  men  by  these  presents,  that  we,  A.  B.,  of,  &c.,ti^i 
C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  are  jointly  and  Bevcnlly  Wic 
and  firmly  bound  to  L.  M.,  of,  &c.,  in  pounds  to  le  1^:3 

to  the  said  L.  M.,  or  his  certain  attorney,  executors,  ad]iiinistnt<TV 
or  assigns.  For  which  payment  to  be  made  we  bind  ouiBelvessi 
each  and  every  of  us,  our  and  each  of  our  heirs,  ezecaton^as^ 
administrators,  jointly  and  severally,  firmly  by  these  presenta. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas  a  bankruptcy  petition  against  the  said  A  B.  lu^ 
been  presented  to  the  High  Court  [or  County  Court,  Ao.]j  ^  ^^ 
appear  at  the  hearing  of  the  said  petition  and  deny  that  he^ 
indebted  to  the  petitioner  lor  to  one  or  more  of  the  petitionen], ,' 
allege  that  he  was  indebted  to  the  petitioner  in  the  sum  of 
pounds  only]. 

[or  Whereas  the  said  A.  B.  having  been  duly  served  wi»» 
bankruptcy  notice  by  L.  M.,  of  ,  in  accordance  with  pn' 

visions  of  the  Bankruptcy  Act,  1883,  issued  out  of  the  High  C<f - 
[or  the  County  Court  of  holden  at  1,  applied  to  t» 

said  Coiurt  to  dismiss  such  notice  on  the  ground  that  he  wu  ^^ 
indebted  to  the  said  L.  M.  [or  that  he  was  not  indebted  to  him  u: 
such  an  amount  as  would  support  a  petition  in  bankruptcy].       .. 

Now,  therefore,  the  condition  of  this  obligation  is  such  th&t  -' 
the  above-bounden  A.  B.,  or  the  said  C.  D,  or  E.  F.,  shiU  t§ 
demand  well  and  truly  pay  or  cause  to  be  paid  toL.  M.,  his  attorn^ 
or  agent,  such  sum  or  sums  as  shall  be  recovered  against  the  s^ 
A.  B.  by  any  proceedings  taken  or  continued  within  ^^^^^^^^ 
days  from  the  date  hereof  in  any  competent  Court  1^  the  suj 
L.  M.  for  the  pajrment  of  the  debt  claimed  by  him  in  ^^^ 
petition,  together  with  such  costs  as  shall  be  given  to  the  said  L-  ^ 
by  such  Court,  this  obligation  shidl  be  void,  otherwise  shall  reio*^ 
in  full  force.  ^ 

A.  B.  {^  '•■' 
C.  D.  (L  ^ 
E.  F       (^  ^j 

Signed,  sealed,  and  delivered  by  the  above-  voroio^ 

in  the  presence  of 


Note.  — If  a  deposit  of  money  be  made,  the  memorandttin  m^ 
follow  the  terms  of  the  conditions  of  the  bond.  ^ 
form  may  be  adapted  to  other  cases. 
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No.  20.  _P«m8^ 

Notice  ofSwr€itie$^ 
(TitU.) 

In  the  matter  of  a  bankruptcy  petition  [or  In  the  matter  of  a  S.  7,  subs.  (5). 
bankruptcy  notice  by  C.  D.]  of 

Take  notice  that  tiie  sureties  whom  I  propose  as  my  security  in 
the  above  matter  [here  state  the  proceeding  which  has  rendered  the 
sureties  necessary]  are  [here  state  the  fidl  names  and  descriptions  of  the 
sxMretieSf  and  their  residences  for  the  kui  six  monthSf  therein  fnention- 
ing  the  coutUy  or  city,  places,  streets,  and  numbers,  if  any]. 

Dated  this  day  of  ,  188    . 

A.  B. 
To  the  Registrar  of  the  Court 

and  to  L.  M.  of 


No.  21. 

Affidavit  of  Jtutificaiion. 

(TiOe.) 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.,  of  g,  7^  ga^s,  (5). 

[or  In  the  matter  of  a  bankrupt<^  notice  by  L.  M.  against  A.  B.^ 
of  ]. 

I,  E.  F.,  of  ,  one  of  the  sureties  for  make  oath 

and  say  : — 

1.  That  I  am  a  householder  [or,  as  the  case  may  he\,  residing 

[descrihvng  particularly  the  county  or  city,  the  street  or  place, 
■and  the  numfiher  of  the  house,  if  any]. 

2.  That  I  am  worth  property  to  the  amount  of  I.  [the 
amount  required]  oyer  and  above  what  will  pay  my  just  debts  [if 
security  in  am.y  other  action  or  for  any  other  pu/rpose,  add,  and  every 
other  sum  for  which  I  am  now  security]. 

3.  That  I  am  not  bail  or  security  in  any  other  matter,  action,  or 
proceeding,  or  for  any  other  person  [or  if  security  in  any  other  a£,tion 
or  actions,  add,  except  for  0.  D.,  at  the  suit  of  E.  F.,  in  the  Court 
of  in  the  sum  of  I, ;  for  G.  H.,  at  the  suit  of  I.  K., 
in  the  Court  of  ,  in  the  sum  of  I.  [specifying  the  several 
actions  with  the  Chwrts  in  which  they  a/re  brought  and  the  sums  vn 
which  he  has  become  bound], 

4.  That  my  property,  to  the  amount  of  the  said  sum  of  {. 
[and  if  security  in  any  other  auction,  dsc,  over  and  above  all  other 
siuns  for  which  I  am  now  security  as  aforesaid],  consists  of  [here 
specify  the  nature  and  value  of  the  property  in  respect  of  which  the 
deponent  proposes  to  become  bondsman  as  foUows,  stock  in  trade,  in 
my  business  of  ,  carried  on  by  me  at  ,  of  the  value 
of               {.,  of  good  book  debts  owing  to  me  to  the  amount  of 

I. ,  of  furniture  in  my  house  at  of  the  value  of 

L,  of  a  freehold  [or  leasehold]  farm  of  the  value  of  L 

situate  at  ,  occupied  by  ,  or  of  a  dwelling-house  of 

the  value  of  L,  situate  at  ,  occupied  by  , 
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7onns.      w  of  other  property y  particidaridng  each  deseription  of  prcperiy,  MeiA 

the  value  thereof}. 

6.  That  I  hare  for  the  lait  six  months  resided  at  [degcrOnAs 

the  place  of  such  residence^  or  if  he  has  had  tnore  theun  one  residena 
during  that  period^  slate  Uinihs  sarne  manner  as  cUfove  direcied\. 
Sworn  at,  &c 

E.F. 


No.  22. 

Certificate  of  Judge  for  Transfer  of  Proceedings. 

(TiUe.) 

Sf.  97,  102.  I  hereby  certify  for  the  following  reasons  that  proceedings  in  this 
matter  would  in  my  opinion  be  more  advantageoaaly  ooncfucted  ia 
the  High  Oourt  of  Justice  [or  the  County  Court  at  ] . 

(Here  set  out  reasons.) 
Dated 

P*.  £[.y  Judge. 


No.  23. 

Order  for  Transfer  of  Proceedings. 

(TiUe.) 

Sb.  97,  102.  Whereas  it  hath  been  proved  to  the  satisfaction  of  this  Court  that 

a  bankruptcy  petition  against  A.  B.  of  has  been  presented 

to  this  Court,  and  that  another  petition  has  been  presented  against 
the  said  A.  B.  to  the  Court,  it  is  ordered  that  the  said  first- 

mentioned  petition  be  transferred  to  the  Court. 

Dated 

By  the  Court, 


No.  24. 

Adjournment  of  Petition. 

(TitU.) 

8i.  105,  109.        Upon  the  hearing  of  the  petition  this  day,  it  is  ordered  that 
the  further  hearing  of  this  petition  be  adjourned  until  the 
day  of  ,  188    ,  at  o'clock  in  the  noon. 

Dated 

_       By  the  Court, 

Begtstrar. 
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Forms. 
No.  25.  — — 

Dismissal  of  Petition. 

{TitU,) 

In  the  matter  of  a  bankruptcy  petition  filed  the  [c{a^].  g  ^  ^^  ^^x 

Upon  the  hearing  of  this  petition  this  day,  and  upon  reading  j^j^ ' 
and  hearing  it  is  ordered  that  this  petition  be  dis- 

missed [and  that  the  petitioner  do  pay  to  the  said  A.  B.  the  taxed 
costs  thereof]. 
Dated 

By  the  Court, 

Registrar. 


"No.  26. 

Dismissed  ofFetiUon  vpon  which  Proceedings  are  stayed  where  a 
Receiving  Order  has  been  made  wi  a  subseqitent  Petition, 

{TiUe,) 

Whereas  a  receiving  order  has  been  made  against  A.  B.  upon  a  g,  7  g^ba.  (6). 
petition  presented  to  this  Court  b^  O.  P.  of  ,  it  is  ordered 

that  the  bankruptcy  petition  agamst  the  said  A.  B.,  presented  to 
this  Court  by  C.  D.  of  ,  the  proceedings  on  which  were 

stayed  by  order  of  Court  of  the  day  of  188    ,  be 

dismissed  [add  Urms  if  any]. 
Dated 

By  the  Court, 

Registrar. 


No.  27. 
Bestravning  Action,  dec,  before  Receiving  Order. 

(TUle.) 

Upon  the  application  of  and  upon  reading  it  is  ordered  8.  10. 

that  L.  M.  of  shall  be  restrained  from  taking  any  further 

proceedings  in  the  action  brought  by  him  [or  upon  the  judgment 
recovered  or  obtained  by  him]  against  the  said  A.  B.  in  [here  state 
the  Court  in  which  ]oroceeding8  are]  [or  it  is  ordered  that  the  proceed- 
ings in  the  action  [or  suit]  brought  by  him  against  the  said  A.  B. 
hi  [here  state  the  Cmirt  in  v)hich  proceedings  are]  may  be  proceeded 
witn  on  [here  insert  the  terms  fixed  by  the  Court], 

Dated 

By  the  Court, 

Registrar. 
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Forms.  ^o*  ^ 

"""  Beceiving  Order  on  Debtor^s  Petitum, 

(TiUe.) 

{^  3  On  the  petition  of  the  debtor  himself,  filed  the  [Ist  Janiuzy, 

1884]  the  official  reoeiTer  [or  Mr.  A.  B.,  an  official  receiTer]  of  this 
Court  is  hereby  conatituted  receiver  of  the  estate  of  [here  imeai 
name,  address,  and  description  of  debtor^ 
Dated 

BytheCoari, 


No.  29. 

Beceiving  Order  on  Creditor's  PetUion, 

{TiUe,y 

g  9^  On  the  petition  of  J.  S.,  of  ,  a  creditor  filed  the  [injert 

date]  and  on  reading — and  hearing — the  official  reoeiTer  [or  Mr. 
A.  B.y  an  official  receiver]  of  thia  Court,  is  hereby  constituted 
receiver  of  the  estate  of  [insert  name,  address,  and  description  cf 
debtor]. 
Dated 

By  the  Court, 


KaSO. 

Notice  of  Beceiving  Order,  dt*c.  {Local  Paper). 

8.  13.  In  Bankruptcy.     Notice  is  hereby  given  that  on  a  petition  dated 

,  a  receiving  order  against  of  A.  B.  [here  iiwrri 

name,  address,  and  description  of  debtor']  was  made  by  the  CHigii 
Court  of  Justice  or  County  Court  of  ,  holden  at  ; 

on  the  day  of  ,  188    . 

G.  H.,  Official  Receiver. 


No.  31. 

Order  for  Administration  in  Bankruptcy  of  Estate  of  dectoKd  I>ebt4)f. 

(TiUe.) 

8.  125.  Upon  the  petition  of  C.  D.^,  dated  ,  and  upon  reading 

and  hearing  ,  it  Ib  ordered  that  the  estate  <tf  A.  6., 

of  ,  who  died  insolvent,  be  administered  in  bankmptcj, 

and  that  the  official  receiver  [or  Mr.  G.  H.,  an  official  receiver]  of 
this  Court  be  the  trustee,  and  that  the  costs  of  this  applicatiuQ 
be 
Dated 

By  the  Courts 
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No.  32.  Forms. 

Order  /or  AdminislraiiMi  of  EataU  of  deceased  Debtor  on  Transfer  of 

Froceedmgs  under  Section  125  (4). 

{TiUe,) 

Whereas  proceedings  for  the  administration  of  the  estate  of  S.  125. 
A.  B.,  late  of  ,  deceased,  were  commenced  in  the  \here  set 

out  Court  in  tohich  proceedings  commenced]  on  the  day  of 

,18    . 
And  whereas  that  Court  did  on  the  day  of  , 

18    ,  transfer  such  proceedings  to  this  Court. 

It  is  hereby  ordered  that  the  estate  of  the  said  A.  B.,  deceased, 
shall  be  administered  according  to  the  law  of  bankrupted  pursuant 
to  Sect.  125  of  the  Act,  and  that  G.  H.,  the  official  receiver  of  this 
Court,  be  the  trustee  of  the  property  of  the  said  A.  B.,  deceased. 
Dated 

By  the  Court, 

Kegistrar. 


No,  33. 
Application  for  Bu/mmary  Administratiofn  under  Section  121. 

{Title,) 

I,  G.  H.,  the  official  receiver  in  the  above  matter,  hereby  report  S.  121. 
to  the  Court  that  the  property  of  the  debtor  is  not  Ukely  to  exceed 
in  value  3001,,  and  I  apply  that  the  Court  may  order  the  estate  to 
be  administei^  in  a  summary  manner  pursuant  to  Sect.  121  of  the 
Act. 

Dated 

G.  H.,  Official  Receiver. 


No.  34. 

Order  for  Summa/ry  Administration* 

{TUle.) 

Upon  the  application  of  and  reading  it  is  ordered  S.  121. 

that  the  estate  of  the  above-named  debtor  be  administered  in  a 
summary  manner  pursuant  to  Sect.  121  of  the  Act. 
Dated 

By  the  Court, 

Registrar. 
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No.  35. 
Statbmxnt  of  Affaibs. 

N.B.— You  are  roqiiired  to  fill  up  carefully  and  accurately  tlw 
several  forms  ,  and  such  forms,  when  filled  up, 

will  constitute  your  statement  of  affairs. 

When  completed  such  statement  must  be  verified  by 
oath  or  declu^tion. 


Gross 
Lia- 
bilities. 

£     «.  (2. 


Unsecttr«d  creditors  as 
per  list  (A) . 


Creditors  ftdly 
secured  as 
per  list  (B)  . 

Lms  estimated 
value  of  se- 
curities 


Surplus  to  con- 
tra      .       .  £ 


Expected 

to 

Bank. 

£    cd. 


Creditors  part- 
ly secured  as 
per  list  .C)  . 

Less  estimated 
value  of  se- 
curities 


Other  liabilities,  as  per 
li8t(D)     . 
Of  which   it   is    ex- 
pected   will     rank 
against    the  eatate 
for  dividend    . 
Liabilities  on  bills  other 
than    debtor's   own 
acceptances,  as  per 
list  (F)  £ 

Of  which  it  is  ex- 
pected ¥rill  rank 
against  the  estate 
for  dividend   . 


Preferential 
creditors  for 
rent,  rates, 
taxes,  wages, 
&c.,  as  per 
list  (E) 


Deducted  con- 
tra £ 


Stock    in     trade, 
(state  name  of  plaoeX 
as  per  list  (O)     . 
ENtimated  coat  £ 
Estimated  to  realise  . 

Book  debts,  as  per  list 


£     1.  d. 


Donbtfbl 
Bad 


Estimated  to  produce 


Cash  at  bank- 
ers 
Cash  in  hand . 


t 
I    I 


I    I 


Bills    of    exchange    or 
oUier  similar  securi- 
ties, as  per  list  (J) 
Estimated  to  produce 

Household  famitore, 
Jec,  estimated  to  pro- 
duce   ... 

Other  property,  as  per 
list(0),  estimated  to 
produce  .        . 

Surplus  firom  securities 
in  the  hands  of  credi- 
tors fully  secured  (per 
contra) 

Deduct  preferential  ere> 
ditors  for  rent,  rates, 
taxes,  wages,  4c  (per 
contra) 

Deficiency  as  explained 
in  statement  (K) 


I    I 
I    f 


I  — 


The  above  statement  and  the  several  lists  hereunto  annexe^ 
to  the  best  of  my  knowledge  and  belief  full,  true,  and  comple'fc^ 

Swurn, 


FORMS,  1883. 

List  "  A  " — Unsbcubbd  Creditors. 

The  names  to  be  arranged  in  alphabetical  order  and  numbered 
consecutively,  creditors  for  101,  and  upwards  being  placed  first. 
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No. 

Name. 

Address  and 
Occupation. 

Amount  of 
Debt. 

Date  when 
Contracted. 

Considera- 
tion. 

List  "B" — Creditors  fully  secured. 


No. 


Ad- 

Name 

dress 

Amount 

of  Cre- 

and 

of 

ditor. 

Occu- 
pation. 

Debt. 

Date 
when 
Con- 
tract- 
ed. 


Consi- 
dera- 
tion. 


Parti- 
culars 
of  Se- 
curity. 


Date 

when 

giyen. 


Bsti- 
mated 
Value 
of  Se- 
curity. 


Esti- 
mated 
Sur- 
plus 
from 
Se- 
curity. 


List  "  C  " — Creditors  partly  sscfURED. 


No. 


Name 

Ad- 
dress 

Amount 

Date 
when 

Consi- 

Parti- 
cuhurs 

of  Se- 

•  • 

of  Cre- 

and 

of 

Con- 

dera- 

ditor. 

Occu- 

Debt. 

tnict- 

tion. 

pation. 

ed. 

cunty. 
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Fonns.  Libt  ''D*' — ^Liabhitibb. 

Full  particulan  of  all  liabilities  not  othenriae  mJn^vM  to  be 
given  here. 


No. 


Name  of 
Creditor  or 
Claimant. 


Address  and 
Occupation. 


Amount  of 

Liability  or 

Claim. 


Date  when 
Liability 
incurred. 


of 
Liibilb. 


List  "  E  '*— Prefkrbntial  Creditoks  tor  Rxmt,  R4tBS,  Tiie« 

AND  Wages. 


No. 


Name 
ofCre 
ditor.. 


Address 
and 

Occupa- 
tion. 


Nature 

of 
Claim. 


Period 
during 
which 
Claim 


crued 
due. 


Date 

when 

due. 


Amount 

of 
Claim. 


Amount 

payable 

IB  f  oU. 


Diftfe?^ 
nokia£ 


I^iOT  "  F  "—Liabilities  op  Debtor  ok  Billb  other  thak  bp 

OWN  Acceptances. 


No. 


Acceptor's 

Name  and 

Addr^. 


Dote  when 
due. 


Amonnl 


Holder's 
Name  and 

Address 
(if  known). 


AmoQBt  e^' 
pect«itoT»Lk 

for  Difi«l«i»^ 
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List  **G" — Property. 

Full  particulftn  of  every  description  of  property  in  poaaesaion 
and  in  reversion  as  defined  by  Sect.  1G8  of  the  Bankruptcy  Act, 
1883,  not  included  in  any  other  list,  are  to  be  set  forth  in  thu  list. 


Fall  Statement  and  Natare  of  Property. 


Bstimated  to  produce. 


Stock  in  trade  at. 


Taken  at  cost  (or  estimated  cost)  £. 


Fomiture,  fixtures,  and  fittings  on  trade  premisei  . 
Household  fomiture  and  effects  .... 
OTHsa  PaoPEBTT  (state  partieulars)  . 


Forms. 


List  "H" — Debts  bue  to  thb  Estate. 


No. 


Name 

of 
Debtor. 


Resi- 
dence 
and 
Occupa- 
tion. 


Amount  of  Dist. 


(lood. 


1 


Doubt- 
ful 


Bad. 


When 
Con- 
tracted. 


Esti- 
mated 
to  pro- 
duce. 


Particu- 
lars of 
any  Se- 
curities 
held  for 
Debt. 


List  **  J"— Bilm  op  Exchangfe,  P&omibsort  N<ynH,  Ac, 

AVAILABLB  AS  ASSBTB. 


^^^Mtfkrt 


No. 


Name  of 

Acceptor  of 

Bill  or  Maker 

of  Note. 


Address^ 


Amount 

of  Bill 

M-Nete. 


Date 

when 

doe. 


mated 
to  Pro- 
duce. 


Particulars  of 

any  Property 

held  as  Seeurity 

for  Payment  of 

Bill  or  NiKte. 
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List  K — ^Dbtioxenct  Aoooukt. 

This  account  must  contain  explan&tionB  in  detail  of  tbfi  loea, 
expenses,  or  other  causes  of  the  difference  between  the  vasw^d 
the  indebtedness  and  of  the  assets. 


Total    .    .    . 


£  t.  I 


N.B. — The  total  should  correspond  with   the  amount  of  tk 
deficiency  shown  on  the  face  of  the  statement  of  affairs. 


air. 


No.  36. 
MemarandiMn  of  Public  ExammatUm  of  Debtor, 

(TiOe,) 

Memorandum. — That  I  the  above-named  debtor,  beiB£ 

sworn  and  examined^  upon  my.  oath  say,  that  the  statement  a 
affairs  filed  on  the  day  of  188    ,  with  the  proceed- 

ings in  the  above  matter,  containing  ^eets  of  p^^* 

the  first  sheet  whereof  is  marked  with  the  letter  A,  is  tmei  afi^ 
that  the  said  statement  of  affairs  contains  and  is  a  full  and  true 
disclosure  and  discovery  of  all  my  estate  and  effects  both  real  v^ 
personal  whatsoever  and  wheresoever. 

And  I  further  say,  that  the  notes  of  my  public  examisiti^ 
marked  B  and  appended  hereto,  were  read  over  to  me,  and  tf^ 
correct 

And  I  further  say,  that  at  the  time  of  this  my  examination,  I  bt^ 
delivered  up  to  the  official  receiver  lor  the  trustee  of  my  propei^. 
all  property,  estate  and  effects,  and  all  books,  papers,  and  wri^ 
relatinff^  thereto. 

And  I  further  say,  that  I  have  not  removed,  concealed,  embesd^ 
or  destroyed  any  part  of  my  estate,  real  or  personal,  nor  any  boob 
of  accounts,  papers,  or  writings  relating  thereto,  with  an  intent  v> 
defraud  my  creditors. 

[Here  insert  any  q>ecial  matter,'} 

A.  B. 
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No.  37.  Forms. 

Order  of  Court  that  Examination  is  concluded, 

(TiUe.) 

Whereas  the  aboTe-named  A.  B.  has  duly  attended  before  the  S.  17. 
Ootirt  and  has  been  publicly  examined  as  to  nis  conduct,  dealings, 
and  property : 

And  whereas  the  Court  is  of  opinion  that  the  affairs  of  the  said 
A.  B.  have  been  sufficiently  investigated,  it  is  hereby  ordered  that 
the  examination  of  the  said  A.  B.  is  concluded. 
Dated 

By  the  Court, 
C.  D.,  Registrar. 


No.  38. 
Order  of  Adjudication^ 

{Title.) 

Piumtant  to  a  petition,  dated  against  [here  insert  name,  s.  20. 

description,  and  address  of  tiebtor^  on  which  a  receiving  order  was 
made,  on  the  [date],  and  on  the  application  of  [here  insert  *Hhe 
official  receiver,**  or  **  the  debtor  himself,"  or  ^*  A.B.,  of  a 

creditor  "],  and  on  reading  and  hearing  it  is  ordered 

that  the  debtor  be  and  the  said  debtor  is  hereby  adjudged  bankrupt. 
Dated 

By  the  Court, 

Registrar. 


No.  39. 

Notice  of  Adjudication  {Local  Paper), 

In  Bankniptcy. — Notice  is  hereby  given  that  [here  insert  name,  s.  20,  subt.  (2) 
address,  and  description  ofbankrupf]  was  on  the  day  of 

adjudged  bankrupt  by  the  High  Court  [or  the  County  Court  of 
holden  at  ]. 

G.  H.,  Official  Receiver. 


No.  40. 
Application  to  annul  Adjudicaiion  under  Sect,  35. 

{Title,) 

I,  R.  S.,  of  ,  being  interested  in  this  matter,  do  hereby  Fl.  85. 

make  application  to  the  Court  that  the  order  of  adjudication  against 
A.  B.  be  annulled  [here  state  gro^mds  of  application'}. 

Dated 

R.  S. 

Y  Y 
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Forms.  No.  41. 

Order  AnmiUing  Adjudication  under  Sed.  36. 

{TiOe.) 

S.  35.  On  the  application  of  R.  S.,  of  ,  and  on  reading 

and  hearing  ,  it  is  ordered  that  the  order  of  adJQdkib(ai 

dated  against  A.  B.,  of  ^  be  and  the  same  is  h^b; 

annulled. 
Dated 

By  the  Court, 

Regifttnr. 


I 


No.  42. 

Application  for  Order  of  Discharge. 

(TiOe.) 

?•  2?,  I,  A.  B.,  of  ,  having  been  adjudged  bankrupt  on  tk 

day  of  ,  188    ,  and  being  desirous  of  ohUim 

my  discharge,  hereby  apply  to  the  Court  to  fix  a  day  for  he»niL' 

my  application. 

My  public  examination  was  concluded  on  the  day  o^  .  .  ' 

Annexed  hereto  is  the  certificate  of  the  official  receiver  oeiiifyi^ 

the  number  of  my  creditors. 

(Signed)      A.  B. 

To  the  registrar  of  the  Court. 


No.  43. 

Certificate  of  Number  of  Creditors. 

(THOe,) 

g.  28,  I  certify  that  the  creditors  of  the  above  bankrupt  who  require  t 

be  notified  of  his  intention  to  apply  for  his  discharge  are  '^ 

number. 

Dated  • 

G.H.,  Official  Beceirer. 


No.  44. 

Notice  to  Creditors  of  AppLicatUm  for  Discharge. 

(TitU.) 

S.  28.  Take  notice  that  the  bankrupt  A.  B.,  of  has  applied  *£ 

the  Court  for  his  dischaige,  and  that  the  Court  has  fixed  the 
day  of  ,  188    ,  at  o'clock  for  hearing  tiie  wpUcatios 

G.  H.,  Official  Itoceirer. 
ToX.  Y. 

Note. — On  the  back  of  this  notice  the  provisions  of  Sect.  28  of  th^ 
Act  should  be  printed. 
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Ko.  46.  Forms. 

Order  of  Discharge. 
(Title.) 

On  the  application  of  A.  B.,  adjudged  bankrupt  on  the  S.  28,  and  ee« 

day  of  ,  188    ,  and  upon  reacung  and  hearing  ss.  18  and  23. 

[it  is  ordered  that  he  be,  and  he  hereby  is  discharged]. 

[Or  it  is  ordered  that  his  discharge  be  suspended  for  linaert 
period]  and  that  he  be  discharged  as  fn>m  the  day  of  , 

188    ,  being  [  ]  from  the  date  of  this  order.] 

[Or  it  is  ordered  that  he  be  discharged,  subject  to  the  following 
con  litions,  namely  [insert  conditions.}.'] 

iOr  it  is  ordered  that  his  discharge  be  and  it  hereby  is  refused.] 
)ated  • 

By  the  Court, 

Registrar. 


No.  46. 

Certificate  for  Removal. of  Disqualification. 

{Title.) 

Whereas  an  order  of  discharge  was,  on  the  day  of  ,  S.  32,  subs, 

188    ,  granted  to  A.  B.,  of  the  above-named  bankrupt,  it  is  hereby  (2)  (6). 
certified  that  the  bankruptcy  of  the  said  A.  B.  was  caused  by 
misfortune  without  any  misconduct  on  his  part. 
Dated 

By  the  Court, 

Registrar. 


No.  47. 

Order  sanctioning  Composition  or  Scheme. 

(Title.) 

On  the  appliciftion  of  ,  and  on  reading  ,  and  Ss.  18,  23. 

hearing  ,  and  the  Court  being  satisfied  that  the  creditors 

in  the  above  matter  have  duly  accepted  and  approved  a  composition 
[or  scheme]  in  the  following  terms,  namely  [heice  insert  terms,  if 
short ;  if  not,  insert  *'  in  the  terms  contained  in  exhibit  A,  annexed 
hereto  "],  the  said  composition  [or  scheme]  is  hereby  sanctioned. 

By  the  Court, 

Registrar. 
Dated  • 

N.B. — If  the  terms  of  the  composition  or  scheme  be  contained 
in  an  exhibit  annexed  to  the  order,  each  page  of  the 
exhibit  must  be  initialed  by  the  registrar. 
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Forms.  No.  48. 

Application  for  Enforcement  of  Provinan  in  a  Gwipoaitwiu 

(TiUe.) 

Ss.  18,  23.  In  the  matter  of  a  composition  made  by  A.  B.,  of 

I,  F.  M.,  of  ,  do  apply  to  this  Court  for  an  order  foTtb* 

enforcement  of   the  provisions  of  the  said  composition  igaii^ 

,  on  the  grounds  set  forth  in  the  annexed  aifidayii 

Dated 

F.M. 


No.  49. 

Affidavit  in  support  of  Application  for  Enforcement  of  Frtm^ff^'^ 

a  Composition  under  Sect,  IS  or  23. 

{TiOe,) 

Ba,  18,  23.  In  the  matter  of  a  composition  made  by  A.  B.,  of 

I,  F.  M.,  of  ,  make  oath  and  say  : — 

1.  That  I  am  interested  in  the  said  composition,  having  pored 
my  debt  as  a  creditor  of  the  said  A.  B.  [or  as  the  ecue  mayhn 

2.  That  [one  of]  the  provisions  of  the  said  composition  is  [orirej 
that  [here  set  it  or  them  ouUi]. 

3.  That  has  failed  to  comply  with  the  said  providonB  [^^i 

as  the  case  may  he]. 

Sworn  at,  &c. 

F.M. 


No.  60. 

Order  for  Enforcement  of  Provisions  in  a  ComposiUoa, 

(TiUe.) 

Ss.  18,  28  In  the  matter  of  a  composition  made  by  A.  B.,  of 

Upon  hearing  the  application  of  F.  M.,  of  ,  and  resdk 

[here  insert  evidence"],  the  Court  being  of  opinion  that  tiie  provisv^^ 
of  the  said  composition  mentioned  in  the  said  affidavit  should^ 
enforced,  it  is  oxtered  that  [here  insert  order]. 
Dated  • 

[By  the  Conit, 
To  •  V  Kegistrtf- 

Take  notice  that  unless  you  obey  the  directions  contained  id  t^' 
order,  you  will  be  deemed  to  have  committed  a  contempt  of  Go»h^ 
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No.  51. 

Certificate  of  Scheme  or  Composition, 

(TitU,) 

I  hereby  certify  tliat  a  composition  [or  scheme  of  arrangement]  Ss.  18,  23. 
between  A.  B.,  of  ,  the  above-named  debtor,   and  his 

creditors  was  dnly  sanctioned  by  the  Court  on  the  day 

of 

Dated 

M.  N.,  Official  Receiver. 


No.  52. 

Affidavit  for  Proof  of  Debt  with  or  witfwut  Security, 

[Title,) 

I  ,  of  ,  make  oath  and  say  : —  g^^  -^  ^g 

1.  That  the  said  A.  B.  was  at  the  date  of  the  receiving  order  and  ^c^q^'  x  and 
still  is  justly  and  truly  indebted  to  [me]  in  the  sum  of  for  2. 

Istate  consideration,  and  insert  or  annex  a  summary  of  accouni  and 
describe  generally  any  votuhers  necessary  to  substantiate  the  debf]  for 
which  said  sum  or  any  part  thereof  I  say  that  [I]  have  not,  nor 
hath  any  person  by  my  order  or  to  my  knowledge  or  belief  for  [my] 
use  had  or  received  any  manner  of  satisfaction  or  security  whatso- 
ever, save  and  except  the  following  : — 

[Here  set  out  the  partictdars  of  all  securities  hdd^  and  where  the 
securities  are  an  the  property  of  the  debtor  assess  the  value  of  the  same, 
and  if  any  hills  or  other  negotiable  securities  be  held  specify  ihem  in  the 
schedule.  ] 


Date. 


Drawn. 


Acceptor. 


Amount. 


Date  when  due. 


Sworn,  &c. 

[  When  affidavit  is  made  by  a  derk  alter  the  form  accordingly ,  ai\d 
add  the  following,']  That  I  am  in  the  employ  of  C.  D.,  and  that 
I  am  duly  authorised  bv  him  to  make  this  affidavit,  and  that  it  is 
within  my  own  knowledge  that  the  aforesaid  debt  was  incurred,  and 
for  the  consideration  above  stated,  and  that  such  debt,  to  the  best 
of  my  knowledge  and  belief,  still  remains  unpaid  and  unsatisiicd. 
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Forms. 
'  No.  53. 

Affidavit  of  Froof  of  Debt  by  Agent  of  a  Company. 

{TiOe.) 

Sched.  2,  r.  3.      I,  ,  of  ,  secretaxy  For  manage  or  other 

officer!  of  [here  date  name  of  eorparcUionj  make  o^andsy 

That  I  am  duly  authorised,  under  the  seal  of  the  [hen  mt  ovii  0^ 
name  and  $tyle  of  the  corporation]^  to  make  the  proof  of  debt  on  isa 
behalf  [thenfoUow  Uut  affidavit,  altering  form  aocordin^y\ 

NoTB. — This  form  may  also  be  incorporated  in  the  pncx^  b  tlk 
same  manner  as  is  provided  in  the  case  of  a  dtn 
proving  for  his  employer. 


No.  54. 

General  Proxy, 

(TiOe.) 

Sched.  1  ^»  ^-  ^*  ^^  »  *  creditor,  hereby  appoint  the  Official  R*^ 

rr.  15—21.       ceiver  in  the  above  matter  [or  Mr.  A.  B.  of  ,  a  dark  in  oj 

regular  emplov]  to  be  my  general  proxy  in  the  above  matter  [ex- 
cepting as  to  the  receipt  of  dividend]. 

(Signed) 
Dated  .  C.  D. 

tUgnaiure  of  Witness, 
Address, 

Note. — When  the  creditor  desires  that  his  general  proxy  sho^. 
receive  dividends  he  should  strike  out  the  wo^' 
"  excepting  as  to  the  receipt  of  dividends  "  putting  ^^ 
initials  thereto.  The  creditor  must  fiU  up  blanks  in  ^ 
own  handwriting. 
The  authorised  agent  of  a  cor^ration  may  fill  up  blan^ 
and  sign  for  the  corporation,  e,g,,  for  the 
company. 

J.  8.  (duly  authorised  \xd^^ 
the  seal  of  the  companj).' 
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No.  55. 

Special  Proxy. 

{TiUe.) 

I,  C.  D.  of  y  a  creditor,  hereby  appoint  the  Official  Re-  Sched.  1,  r.  18. 

ceiver  in  the  aboTe  matter  [or  Mr.  A.  B.  of  ]  as  my  proxy 

at  the  meeting  of  creditors  to  be  held  on  the  day  of  ^ 

to  vote  for  \pT  against]  \hert  specify  the  particular  resohdum  <yr  name 
of  proposed  trustee^, 

(Signed) 

Dated  .  C.  D, 

Signature  of  Witness. 

Address. 

Note. — ^The  creditor  must  fill  up  blanks  in  his  own  handwriting. 
The  authorised  agent  of  a  corporation  may  fill  up  blanks 
and  sign  for  the  corporation,  e.  g.,  for  the 
company. 

J.  S.  (duly  authorised  under 
the  seal  of  the  company). 


No.  56. 
Voting  Letter  under  Sect,  18  (2). 

Be  .  H.  18,  subs.  (2). 

Date 

Address. 
Sis, 

I  BBQUBST  ^ou  to  record  my  Tote  for  [or  against]  the  above 
proposed  composition  [or  scheme  of  arrangement]  in  the  said 
matter. 

(Signed)        J.  S. 
Signature  of  Witness, 
Address. 
To  the  Official  Receiver  of  the  Estate  of 

N.B. — This  form  of  voting  letter  is  to  be  attached  to  the  notice  of 
proposed  composition  or  scheme  to  be  circulated  by  the 
Official  Receiver.  The  letter  must  be  sent  in  so  as  to 
reach  the  Official  Receiver  not  later  than  the  day  before 
the  meeting. 
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Forms.  No  57. 

Notice  to  Creditors  of  First  Meeting, 

{Title.) 

8.  15,  Take  notice  that  the  first  meeting  of  creditoxB  in  the  above  lutiff 

ached.  1.  will  be  held  on  the  day  of  at  [in$jri  flaee]  at  [i^ 

hour]. 

To  entitle  you  to  vote  thereat  your  proof  must  be  lodged  witlnai 
one  dear  day  at  least  before  the  meotiz^. 

Forma  of  proxies  can  be  obtained  from  me  on  payment  d 
The  public  examination  of  the  debtor  is  fixed  for  ^J^ 

[To  X.  Y.]  M.  N.,  Official  Eecttwr. 

Indorsement, 

At  the  first  meeting  the  creditors  may  (amongst  other  things!,^ 

1.  By  special  resolution  resolve  to  entertain  a  proposal  for  aooiB- 
position  or  scheme  under  s.  18  of  the  Act,  either  with  or  withao: 
the  intervention  of  a  trustee. 

2.  By  ordinary  resolution  resolve  that  the  debtor  be  sdju^ 
bankrupt,  and  in  that  case  they  may  also,  by  ordinary  rBiolatits< 
if  the  ^tate  exceeds  £300  appoint  a  trustee. 

3.  By  ordinary  resolution  fix  the  remuneration  of  the  trustee,  cr 
resolve  that  the  same  be  left  to  the  committee  of  inspection ;  bat  ii 
one-fourth  in  number  or  value  of  creditors  dissent  from  the  refo*P' 
tion  fixing  the  trustee*s  remuneration,  the  Board  of  Trade  is^^ 
his  remuneration. 

4.  By  ordinary  resolution  to  appoint  a  committee  of  iospectKo 
from  among  the  creditors  qualified  to  vote,  or  the  holders  otgeoff* 
proxies  or  general  powers  of  attorney  for  such  creditors. 

5.  By  ordinary  resolution  determine  Uie  remuneration  to  be  p*i« 
to  the  special  manager,  if  one  be  appointed. 


No.  58. 

Notice  to  Debtor  to  attend  First  Meeting  of  Crediton, 

(TitU.) 

g^  24  Take  notice  that  the  first  meeting  of  your  creditors  will  be  hel<i 

on  the  day  of  ,  188    ,  at  o'clock,  st  [h^'- 

insert  place  where  meeting  wUl  he  heU£\y  and  that  you  are  required.^** 
attend  thereat  and  submit  to  such  examination  and  give  such  i&- 
f ormation  as  the  meeting  may  require.  And  further,  take  do^ 
that  if  you  fail  to  comply  with  the  requirements  of  this  notice  f^ 
will  be  guilty  of  a  contempt  of  Court  and  may  be  punished  acoord* 
ingly. 
Dated 

G.  H.,  Official  BeceireT' 
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No.  69.  gonnB. 

Minutes  of  Proceedings  at  First  Meeting, 

(TiUe,) 

Minutes  of  resolutions  come  to  and  proceedings  had  at  the  first  Sched.  1, 
meeting  of  creditors  held  at  this  day  of  18     ,  r.  25. 

Chairman,  the  official  receiver  [or  the  official  receiver  being  absent, 
F.  K.,  of  Chairman]. 

Resolved  as  follows  : — 

That  A.  B.  shall  be  adjudged  bankrupt,  and  that  the  official  re- 
ceiver do  apply  to  the  Court  to  make  the  adjudication. 

That  6.  H.,  of  [residetice  and  occupation],  shall  be  the  trustee  of 
the  property  of  the  bankrupt  at  [here  state  remuneration]  [or.  That 
the  appointment  of  a  trustee  in  this  bankruptcy  be  made  by  the 
committee  of  inspection]. 

That  I.  K.,  L.  M.,  N.  O.,  P.  Q.,  and  R.  S.,  be  appointed  the 
committee  of  inspection  in  this  bankruptcy,  for  the  purpose  of 
superintending  the  administration  of  the  property  of  the  bankrupt 
by  the  trustee. 

Or, 

That  [the  debtor's]  proposal  for  a  composition  [or  scheme]  be 
entertained,  and  that  this  meeting  be  adjourned  to  the  day 

of  ,  for  the  purpose  of  settling  [or  further  considering]  the 

terms  thereof. 

[Here  add  any  other  resoluiions  that  may  he  C4>me  to  as  to  the  manner 
of  the  administratuxn  of  the  property  by  the  trustee,  the  transfer  of  the 
proceedings  to  another  Co^irt,] 

F.  K.,  Chairman. 


Number. 


Assenting 
Creditors* 
Signatares. 


Amount 
of  Proof. 


Number. 


Dissenting 
Creditors' 
Signatures. 


Amount 
of  Proof. 


KoTE. — When  a  resolution  is  carried  unanimously  the  creditors 
need  not  sign,  but  when  a  division  is  taken,  all  creditors 
and  holders  of  proxies  voting  should  sign.  The  signa- 
tures must  be  attached  at  the  meeting.  Resolutions 
should  be  x>nt  separately. 
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Forms. 


Sched.  1, 
rr.  1,  14^  26. 


No.  60. 
List  of  Creditors  assembled  to  he  used  at  every  Meeting. 

(TiiU.) 
Meeting  held  at  this  day  of  188 


Number. 

Name*  of  CrecUton  preMnt  m 

Maambled. 

AiBoact  sf 
Pwof. 

1 

1  1 

2 

1 

3 

1 
1 

4 

1 

5 

6 

1 
i 

7 

1 

1 
1 

7 

Total  number  of  creditorB  present  < 

)r  aasembled    • 

No.  Gl. 

Order  of  Court  for  General  Meeting  of  Creditors, 

(TiUe.) 

Sohed.  1,  Upon  the  application  of  C.  D.,  of  ,  it  is  ordered  th»»t^;. 

rr.  5,  6.  trustee  of  the  property  of  the  bankrupt  [or  the  official  reoeir*^^'; 

this  Court]  do  summon  a  meeting  of  the  creditors  of  the  banian" 
to  be  held  at  on  the  day  of  18    f  st 

o'clock  in  the  noon  [here  state  the  purpose  for  vchich  n^" ' 

called]. 
Dated 

By  the  Couit 

Eegiflirtf- 
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No.  62.  Pomn. 

Notice  of  Meetitig  {General  Form). 

(TiUe,) 

Take  notice  that  a  meeting  of  creditors  in  the  above  matter  will  Sched.  1,  r.  6. 
be  held  on  the  day  of  at  ,  at 

o'clock. 

Agenda, 

[Here  insert  purpose  for  which  meeting  caUed,] 

Dated 

(Signed) 

G.  H.,  Trustee 

[or  Official  Receiver]. 

N.B. — Forms  of  proxies  can  be  obtained  on  application  to  the 
official  receiver,  on  payment  of 


No.  63. 

Notice  convenUig  Second  Meeting  to  confirm  ComposUian  or  Scheme, 

(TiUe,) 
In  the  matter  of  a  proposed  composition. 

A  second  general  meeting  of  the  creditors  of  the  above-named  Ss.  18—23. 
person  [or  persons]  is  hereby  summoned  to  be  held  at  on 

,  the  day  of  instant  [or  next],  at 

o*clock  in  the  noon  precisely.    A  majority  in  number  repre- 

senting three-fourths  in  value  of  all  the  creditors  who  have  proved, 
may  confirm  the  resolution  come  to  at  the  first  general  meeting,  to 
accept  the  proposed  composition,  which  is  to  &e  following  effect 
[staie  proposed  terms].  If  the  composition  be  rejected,  the  meeting 
may  proceed  to  elect  a  trustee. 

Dated  the  day  of  188    . 

(Signed)        M.  N.  {Official  Receiver). 

Note. — The  report  of  the  official  receiver  on  the  proposed  com- 
position  should  be  annexed  to  this  notice. 


No.  64. 

Eesolution  at  Second  General  Meeting, 

{TitU,) 

In  the  matter  of  a  proposed  composition. 

We,  the  undersigned,  being  the  statutory  majority  of  creditors  Ss.  18,  23. 
assembled  at  the  second  meeting  in  the  above  matter,  duly  held  at 
,  this  day  of  188    ,  fh  accordance  with 

the  provisions  of  the  said  Act,  do  hereby  confirm  the  resolution 
passed  by  the  statutory  majority  of  the  creditors  of  the  said  A.  B., 
assembled  at  the  first  meeting. 

[Here  follow  signatures  of  creditors], 
F.  K.,  Chairman. 
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Forms.  No.  65. 

Notice  to  Creditors  aiid  Official  Receiver  of  Applidsatwn  to  Cmri  t 

saiiction  Composition  or  Scheme. 

{TiOe.) 

Ss.  IS,  23.  Take  notice  that  application  will  be  made  to  the  Court  on  tbe 

day  of  f  to  sanction  the  coinpodtion  [or  acheme\ 

approved  on  the  day  of  by  the  statutoiy  majon-j 

of  creditors. 


Dated 


G.E 


No.  66. 

Notice  to  Creditors  of  Meeting  to  remove  Trustee  and  to  appvt)^ ' 

Person  to  fiUthe  Vacancy, 

(TUU.) 

S.  86.  At  the  request  of  one  fourth  in  -value  of  the  creditors  of  ^ 

bankrupt,  a  general  meeting  of  the  creditors  ia  hereby  gnmmoDcii 
to  be  held  at  on  the  day  of  18    ,  it 

o'clock  in  the  nooni  for  the  purpose  of  considering  t|' 

propriety  of  removing  G.  H.,  the  trustee  of  the  property  of  t^« 
bankrupt,  from  his  office  as  such  trustee,  and  in  the  event  of  ^ 
removal  to  appoint  a  person  to  fill  the  vacancy. 
Dated 

A  member  of  the  Committee  of  Inspection 
[or  Official  Receiver]. 


No.  67. 

Notice  of  Meetitig  to  he  field  to  appoint  iiew  Trustee. 

{Title.) 

g^  g5,  I.,  C.  D.,  the  official  receiver  in  the  above  matter,  hereby  gi^ 

you  notice  that  a  meeting  of  creditors  will  be  held  at  "* 

the  day  of  ,  188    ,  at  o'clock  in  the  i^^ 

for  the  purpose  of  appointing  a  trustee  in  the  place  of  theU^ 
trustee,  who  has  resigned  the  office,  [or  who  has  died  or  has  bea^ 
bankrupt]. 

Dated  •  CD.. 

To  X.  Y.  Official  Receiver. 
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No.  68.  — 

MimUes  of  Meeting  for  Receiving  Begignation  of  Trustee,  d:c, 

{TiUe.) 

Minutes  of  proceedings  had  at  a  meeting  of  creditors  of  the  said  S.  87. 
bankrupt,  held  at  on  the  day  of  188    . 

Chairman  of  the  meeting,  £.  F.,  of 
Resolved  (here  shoidd  f(XUAX>  resolutions), 
E.  F.,  Chairman  of  this  meeting. 


No.  69. 

Report  of  Appointment  of  Trustee, 

(TUk.) 

It  is  reported  to  the  Board  of  Trade  as  follows  : —  Ss.  21,  84. 

1.  That  [the  first]  meeting  of  creditors  in  this  [bankruptcy]  was 
held  at  on  the  day  of  at  o'clock  in 
the               noon. 

2.  That,  by  resolution  at  such  meeting,  G.  H.  of  was 
appointed  to  fill  the  ofilce  of  trustee  of  the  property  of  the 
bankrupt. 

Dated 

F.  K. .  Chairman,  [Official  Receiver]. 


No  70. 

Hequest  by  Creditors  to  Board  of  Trade  to  notify  Objection  to  Trustee 

to  High  Court, 

We,  the  undersigned,  being  a  majority  in  value  of  the  creditors  S.  21,  snbi.  (3). 
of  the  above-named  A.  B.,  do  hereby  request  the  Board  of  Trade 
to  notify  to  the  High  Court  their  objection  to  the  appointment 
of  C.  D.  as  trustee  of  the  property  of  the  bankmpt. 
Dated  this  day  of  18    . 

Signature  of  creditors.  Amount  of  debt 

E.  F. 
G.  H. 

Iv.  Li, 
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, No.  71. 

Certificate  of  AppaifUmetit  of  Tr%istee. 

(TiOe.) 

S.  21,  subs  (4).      This  is  to  certify  that  G.  H.  of  has  been  dnij  appomt«ti 

and  approved  as  trustee  of  the  estate  of  ,  who  was  adju«i;tu 

bankrupt  on  the  188     . 

By  the  Board  of  Trade. 

(Signed)    J.  S. 


No.  72. 

Bond  of  Trustee, 

{Title.) 

S.  21,  subs.  (2).  Know  all  men  by  these  presents,  that  we,  6.  H.  uf,  Jbc,  ar*: 
C.  D.  of,  &c.,  and  £.  F.  of,  &o.,  are  jointly  and  severally  held  ait: 
firmly  bound  to  in  £  to  be  paid  to  the  said 

,  or  his  certain  attorney,  executors,  adminiatrators,  or  anignjw 
For  which  payment  to  be  made  we  bind  ourselyes  and  each  and 
every  of  us,  in  the  whole,  our  and  each  of  our  heirs,  execoton, 
and  administrators,  jointly  and  severally,  firmly  hf  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas,  on  the  day  of  18    ,  A.  B.  of 

was  adjudged  bankrupt ;   and  whereas,  at  [the  first  meeting^  f^ 
creditors  under  the  said  bankruptcy,  the  said  G.  H.  was  appainwi 
trustee  of  the  property  of  the  bankrupt ;  and  whereas  the  sa:'' 
trustee  has  been  directed  to  give  security  by  bond  to  ^here  si€it<  ^ 
%vharn]  in  the  sum  of  ,  with  two  sufficient  sureties  theret^v. 

Now,  therefore,  the  condition  of  this  bond  or  obligation  is  soA 
that  if  the  said  G.  H.  shall  and  do  from  time  to  time  well  and  sa€- 
ciently  perform  and  execute  all  and  singular  the  duties  required  :^ 
him  as  trustee  by  the  Bankruptcy  Act,  1883,  or  any  general  Ruk 
made  or  hereafter  to  be  made  under  such  Act,  this  obligation  shall 
be  void  or  otherwise  shall  remain  in  fuU  force  and  virtue. 

Signed,  sealed,  and  delivered  by  the  ^  G.  H.  (i..  s.) 

above  bounden        in  the  presence  >  G.  D.    (l.  s.) 

of  )  E.  F.    (i.  s.) 

Note. — ^If  a  deposit  of  money  be  made,  the  memorandmn  thereof 
should  follow  the  terms  of  the  condition  of  the  bond. 
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No.  73.  Forms. 

lUport  of  Appointment  of  Trustee  tofiU  a  Vacancy  caused  by        — — — 

Besignationj  d;c, 

(TiUe,) 

It  ia  reported  to  the  Board  of  Trade  as  follows  : —  S.  87. 

1.  That  a  meeting  of  creditors  in  this  bankruptcy  was  held  at 

on  the  day  of  at  o'clock  in  the 

noon,  for  the  purpose  of  receiving  of  G.  H.  his  resignation 

of  the  office  of  trustee,  and  of  appointing  a  person  to  fill  su<3i  office 

[_or  for  the  purpose  of  appointing  a  trustee  in  the  place  of  G.  H. 

who  is  dead,  or  who  has  resided,  or  aathe  case  may  he], 

2.  That  the  said  G.  H.  resigned  the  office  of  trustee,  and  by  reso- 
lution at  such  meeting  N.  0.  of  ,  was  appointed  to  fill  the 
office  of  trustee  of  the  property  of  the  bankrupt. 

F.  K.,  Chairman. 


No.  74. 

Application  for  directions  by  Trustee, 

(TUU,) 

I  desire  to  make  application  to  the  Court  for  its  directions  [here  S.  89,  snbs.  (3). 
state  the  particular  nuUter  in  relation  to  which  they  are  sought]. 

Trustee. 
Let  this  application  be  heard  on  the  day  of 

at  o'clock  in  the  noon,  and  let  the  trustee  give 

notice  to  \here  insert  the  persons  to  whom  it  is  to  he  given], 
I>atedthi8  day  of  188    . 

Registrar. 


No.  75. 
Order  on  Application  of  Trustee  for  Directions, 

{TitU,) 

Whereas  at  a  Court  held  this  day,  the  trustee  of  the  property  of  S.  89,  subsl  (3), 
the  bankrupt  applied  to  this  Court  for  its  directions  [here  staie  the 
particular  matter  in  relation  to  which  they  are  sought].     Now  upon 
hearing  of  C.  D.,  of  ,  on  the  matter,  it  is  ordered  [here 

set  out  the  order],  and  that  the  trustee  do  pay  out  of  his  own  moneys 
[or  out  of  the  property  of  the  bankrupt]  the  sum  of  the  costs 

of  this  order,  and  the  sum  of  to  C.  D.  for  his  costs  [or  that 

C.  D.  do  pay  the  sum  of,  the  costs  of  this  order,  and  also 

the  sum  of  to  C.  D.  for  his  costs]. 

Dated 

By  the  Court. 

Kegistrar. 
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Forms.  No.  76. 

Notice  of  Intention  to  dutclaim  Leate^ 

(TUU,) 

g  55,  Take  notice  that  I  intend  to  disclaim  the  lease  dated  | 

whereby  [Jusre  specify  property  Ut'\  was  let  to  the  sbofMBBsw 
debtor  at  a  rent  of  £ 

If  you  do  not  within  seven  days  after  service  of  this  notke  n^- 
you  require  me  by  notice  in  writing  to  bring  the  matto  bef(«  *-«; 
Court,  I  hereby  dlBclaim  the  said  lease  as  from  the  expintiGD  u 
the  said  seven  days. 

Dated 

To  Mr.  X.  Y. 

G.  H.  [Tnatee;. 


No.  77. 

Notice  of  ivdei^tion  to  declare  Dimdend, 

{TiOe.) 

S.  58.  A  dividend  is  intended  to  be  declared  in  the  above  matter.  T^ 

are  mentioned  in  the  debtor's  statement  of  afiairs,  but  yoa  b» 
not  yet  proved  your  debt.  '  i.  ij? 

Creditors  who  have  not  proved  their  debts  by  the 
of  188    ,  will  be  excluded  from  this  dividend.       ^ 

I^ted  .  ^    «     . 

G.  H.,  Truatec,    ^ 

To  X.  Y.  [^^^^ 


No.  78. 
Notice  of  intention  to  declare  Final  Dividend. 

{TiUe.) 
a  62.  A  final  dividend  is  intended  to  be  declared  in  the  abo^J^ 

If  you  do  not  establish  your  claim  to  the  satisfaction  oi^^^ 
on  or  before  the  day  of  188    ,  or  such  Uter  di/ 

the  Court  may  fix,  you  will  be  excluded  from  dividend. 

G.  H.,  Truftoe, 
ToX.Y.  l^d^' 
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No.  79.  Porms. 

St<iteme7it  to  accompany  Notice  of  Dividend. 

(TiUe.) 

Statbbcemt  showing  the  poBition  of  the  estate  at  date  of  declaring  S.  58. 
[1st]  dividend. 

Dr.  Cr. 


1884. 
4  Jan. 

to 
30  Apr. 


To  total  receipts 
from  [date  of 
receiving 
order]  [or  de- 
claration of 
first  dividend] 
to  date     .     . 


1884. 
4  Jan. 

to 
30  Apr. 


f ) 


»• 


By  payments  . 
fees,   costs, 
and  charges 
under  Rule 
104      .    . 
preferential 
debts  paid 
[Add  any 
o  ther 
parti- 
cn lars 
wb  icb 
may 
seem 
neces- 
sary.] 


i> 


»> 


amount  of 
dividend  of 
in  £ 
on  pi oofs 
admitted 
for£ 

Balance  car- 
ried for- 
ward .     . 


Assets  not  yet  realised  estimated  to  produce  £ 
Creditors  can  obtain  any  further  information  by  inquiry  at  the 
oflice  of  the  official  receiver  or  trustee  of 


No.  80. 
Notice  of  Dividend, 
{TUle.) 
[Please  bring  this  Dividend  Notice  with  you.] 


Dividend  of 


IN  THB  £ 


[Address.] 
18    . 
ISoTiCE  IS  HEREBY  QIVBN  that  a  Dividend  of  in  S.  58. 

the  Pound  has  been  declared  in  this  matter,  and  that  the  same 


s  z 
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Formi.       may  be  received  at  Office,  aa  above,  on  the 

of               or  on  any  subsequent  Monday,  between  the  lioun  d 
• 
Upon  applying  for  payment,  this  Notice  must  be  produced  eotire. 
together  with  any  Bills  of  Exchange,  or  other  securitiei  held  ^y 
you  ;  and  if  you  do  not  attend  personally,  you  must  fiU  ^P  ^^ 
sign  the  subjoined  forms  of  Beceipt  and  Authorityf  when  » cbcq!« 
payable  to  your  order  will  be  delivered  to  the  bearer. 
To (Signed) 

G.  H.  [Tmstee', 

NoTS.— On  application  for  the  Dividend,  this  Notice  mut  he  piodurri 
entire,  and  the  Bills  or  other  Secnrities  hM  by  yon  most  be  prDdaoed. 


Rbcbift. 

_18  . 

Received  of the  sum  of ^^Ponr- 

ShUlings  and Pence,  being  u 


amount  payable  to ^in  respect  of  the_ 

dividend  of  in  the  £  on claim  against  this  esut' 


Authority, 
Sir. 
Please  deliver  to ^thc  cheqw :  - 

(Inaert  the  name  of  the  person  who  is  to 
receive  the  cheque,  or  the  words  "  me 
by  podt,"  if  you  wish  the  cheque  sent 
to  you  in  that  way.) 

the  dividend  payable  to ^in  this  matter. 

m  . 

To 


No.  81. 

S^  53,  Applicatimi  by  Creditor  for  order  for  Trustee  to  pay  IH^^^'^* 

vnthhdd  aiid  Order  thereon. 

{Title.) 

I,  F.  K.,  of  ,  make  application  to  this  Court  for  afl  ^^ 

to  be  made  upon  the  trustee  to  pay  the  dividend  in  this  ^^*°^Q 
due  to  mei  with  interest  thereon  for  the  time  it  has  been  ^^ 
from  me,  that  is  to  say,  from  the  day  of  ^^ .  't^ 

which  day  I  applied  to  the  trustee  for  its  payment  to  me,  9^  ^\ 
to  pay  to  me  the  costs  of  this  application. 

Dated  this  day  of  188    •  „  ^ 
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Order,  FozniB. 


Upon  the  reading  of  this  application,  and  upon  hearing  , 

it  is  ordered  that  the  trustee  do  forthwith  pay  to  the  said  F.  K.  the 
sum  of  pounds,  the  amount  of  suon  dividend. 

And  it  is  further  ordered  that  the  trustee  do  pay  to  the  said 
creditor  at  the  same  time  the  sum  of  ,  for  interest  on  such 

dividend,  being  at  the  rate  of  £5  per  cent,  per  annum  for  the 
time  that  its  payment  has  been  withheld,  together  with  a  further 
simi  of  for  the  costs  of  this  application. 

Dated 

By  the  Court, 

Registrar. 

(If  the  Court  does  iiot  order  payment  then,  after  the  worfh  *'  it  i» 

ordered  "  insert  tlie  order  made.) 


No.  82. 

Certificate  by  Committee  of  Inspection  as  to  Audit  of  Trustee's 

Accounts, 

We,  the  undersigned,  members  of  the  committee  of  inspection  in  8.  22. 
the  matter  of  ,  a  bankrupt,  hereby  certify  that  we  have 

examined  the  foregoing  account  with  the  vouchers,  and  that  to  the 
best  of  our  knowledge  and  belief  the  said  aocoimt  contains  a  full, 
true,  and  complete  account  of  the  trustee's  receipts  and  payments 
on  account  of  the  estate. 

A.  B. ) 

C.  D.  >  Committee  of  Inspection. 

E.  F. ) 
Dated 


No.  83. 
Affidavit  verifying  Trustee^ s  Account, 

{TitU,) 

I,  G.  H.,  of  ,  the  trustee  of  the  property  of  the  above-  S.  78. 

named  bankrupt,  make  oath  and  say  : 

That  *  the  a/xotmt  hereunto  annexed  marked  B,  contains  a  full  and 
tr^ie  account  of  my  receipts  and  payments  on  account  of  the  bankrupt's 
estate  from  the  day  of  to  the  day  of 

inclusive,  *and  that  I  have  not,  nor  has  any  other  person  by  my 
order  or  for  my  use  during  such  period,  received  any  moneys  on 
account  of  the  said  estate  *  other  than  and  except  the  items  mentioned 
and  specified  in  the  said  account. 

Sworn  at,  &c 


Note.  — If  no  receipts  or  payments,  strike  out  the  words  in  italics. 

z  z  2 
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No.  85.  Formfl. 

Trustee^ s  Trading  Account, 

{TitU.) 

G.  H.,  the  traatee  of  the  property  of  the  bankrupt  in  account  S.  78. 
with  the  estate. 


Receipts. 


Payicents. 


J>r, 

Or 

m 

Dale. 

0 

i 

1 

1 

1 

1 
1 

i 
1 

DaU, 

■ 

G.  H.,  Trustee. 
We  have  examined  this  account  with  the  vouchers  and  find  the 
same  correct^  and  we  are  of  opinion  the  expenditure  has  been 
proper. 

Committee  of  Inspection 
[or,  member  of  the  Committee  of  Inspection]. 


No.  86. 
Frofit  and  Loss  Account  {Trading  Account), 

(TitU.) 

Profit  and  Loss  Acooitnt. 


Dr. 


Cr. 


8.  78. 


day 


Stock  on  hand  on 

of  18 

Purchases . 
Trade  expenses,  viz.  : — 
Rent  and  taxes 
Wages         .     . 
Miscellaneous  . 


Balance  being  profit 


Sales     .... 
Other  receipts,  if  any 
Stock  on  hand  on        day 
of         18  .         . 


G.  H.,  Trustee. 

Note. — This  account  to  be  submitted  when  the  Committee  of 
Inspection  require,  and  in  any  case  at  the  end  of  the 
tracing  or  busmess  carried  on  by  the  trustee. 
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Forms.  No.  87. 

Affidavit  verifying  Trudees  Accounts 

(Tide,) 

8.  78.  I,  O.  H.,  of  ,  tlie  tnutee  of  the  propertj  of  the  aboT^ 

named  bankrapt,  make  oath  and  say  thai  the  aooonnt  hereto  anaexfd 
is  a  full,  true,  and  complete  account  of  all  money  reoeiTed  and  i^^ 
by  me  or  by  any  person  on  my  behalf  in  respect  of  the  caxrying  oc  *d 
the  trade  or  business  of  the  banlpnpty  and  that  the  smms  paid  bj 
me  as  set  out  in  such  account  have,  as  I  believe,  been  neoessarilT 
expended  in  carrying  on  such  trade  or  busineeB. 
fc>wom,  &C, 

G.  H..  Trustee. 


No.  88. 

Notice  to  Bankrupt  under  Sect.  53. 

{Tide.) 

S.  ^*Z.  To  A.  B. 

Take  notice  that  I  intend  to  apply  to  this  Court  on  the 
day  of  ,  188     ,  at  o'clock  in  the  noon,  ft^ 

an  order  under  Sect.  53  of  the  Bankruptcy  Act,  1883,  for  the  psj- 
iiient  of  a  part  of  your  salary  [pr^  income]  to  me  as  trustee  for  the 
benefit  of  the  creditors  under  your  bankruptcy. 
Dated 

G.  H.,  Trustee. 


No.  89. 

Order  setting  aside  Pay,  Salary,  drc,  uiuUr  Sect.  53  (1). 

{TUle.) 

S.  53.  Whereas  it  appears  to  the  Court  that  the  said  bankrupt  is  [or, 

here  state  v^t  the  bankrupt  u],  and  as  such  is  in  the  enjoyment  U 
the  annual  pay  [or,  salary]  of  pounds ;  and  whereas  upon 

the  application  of  6.  H.,  of  ,  the  trustee  of  the  property  of 

the  bankrupt,  it  appears  to  the  Court  just  and  reasonable  that  tht 
annual  sum  of  pounds,  portion  of  the  said  pay  [or^  Balazy] 

ought  to  be  paid  to  the  said  trustee  during  the  bankruptcy,  ia 
order  that  the  same  may  be  applied  in  payment  of  the  debts  of  the 
said  bankrupt,  and  that  such  payment  ought  to  be  made  out  ol  the 
first  moneys  which  shall  be  due  after  the  day  of 

188  ,  and  be  continued  until  this  Court  shall  make  order  to  the 
contrary  :  it  is  ordered,  with  the  written  consent  of  [here  insert  tki 
offiA^ial  title  of  the  chief  offi^cer  of  the  department  under  tokiek  the  pf*y 
or  salary  is  enjoyed],  that  such  portion  of  the  [here  insert  pay  <>€ 
salary]  shall  be  paid  to  the  trustee  accordingly. 
Dated 

By  the  Court, 

R^^rar. 
I  consent  to  the  above  order. 
D&tvd  ,  188    . 

F.  K.  [add  title  and  offi^l 
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No.  90.  Fomui. 

Order  setting  ande  Salary  or  Iticome,  cfcc,  under  8ect,  53  (2^. 

{TiOe.) 

Whereas  it  having  been  made  to  appear  to  this  Court  that  the  S.  53. 
bankrupt  is  in  the  receipt  of  [or,  entitled  to]  a  salary  [or,  income, 
half-pay,  pension,  or  compensation  granted  by  the  Treasury,  as 
the  cane  may  he]  of  about  pounds,  as  [here  set  forth  the  cifrcwm- 

stances  under  which  the  salary  or  income  is  received]  :  And  whereas 
upon  the  application  of  the  trustee  of  the  property  of  the  bankrupt, 
and  upon  hearing  the  bankrupt,  it  appears  to  the  Court  just  and 
reasonable  that  the  annual  sum  of  pounds,  portion  of  the 

said  salary  [or,  income,  &c.]  ought  to  be  paid  by  the  bankrupt  by 
monthly  [or,  quarterly]  payment  [according  as  the  bankrupt  receives 
his  salary  or  income,  Sbc]  to  the  trustee  during  the  bankruptcy, 
in  order  that  the  same  may  be  applied  in  payment  of  the 
debts  of  the  said  bankrupt,  and  that  the  first  of  such  payments 
ought  to  be  made  on  the  day  of  ,  188    ,  and  be 

continued  monthly  [or,  quarterly]  imtil  this  Court  shall  make  order 
to  the  contrary  :  it  vs  ordered  that  the  said  sum  shall  be  paid  by 
in  manner  aforesaid  out  of  the  bankrupt's  said  salary  [or, 
income,  &c.]. 

By  the  Court, 

Registrar. 

Dated 


No.  91. 

Application  to  Board  of  Trade  to  authorise  Account  at  Local  Bank, 

(Title,) 

We,  the  committee  of  inspection,  being  of  opinion  that  Mr.  S.  74. 
G.  H.,  of  ,  the  trustee  in  the  above  matter,  should  have  an 

account  at  a  local  bank  for  the  purpose  of  [here  insert  grounds  of 
application],  hereby  apply  to  the  Board  of  Trade  to  authorise  him 
to  make  his  payments  into  and  out  of  the  bank. 

Dated 

L.  M.) 

J.  P.  >  Committee  of  Inspection. 
E.  F.) 


No.  92. 

Order  of  Board  for  Local  Account, 

(Title.) 

You  are  hereby  authorised  to  make  your  payments  in  the  above  g.  74, 
matter  into  and  out  of  the  bank. 

By  order  of  the  Board  of  Trade. 
To  Mr.  G.  H.,  Trustee.  J.  S. 
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Formt.  No.  93. 

NoUct  to  Creditors  oflni^Uion  to  apply  Jar  Rektue. 

(TUle.) 

S.  82.  Take  notice  thmi  I,  the  midenigned  trustee  [ar,  late  trnsfcerl  >i 

the  property  of  the  bankmpt,  intend  to  ^p^  to  the  Botrda 
Trade  for  my  release,  and  fi^ther  take  notioe  thjit  any  objeeurm 
you  may  have  to  the  granting  of  my  release  muat  be  notified  to  i^ 
Board  of  Trade  within  twenl^-one  days  of  the  date  thereof. 

A  summary  of  my  receipts  and  payments  as  trustee  is  h^tt*? 
annexed. 

Dated  this  day  of  ,  188     . 

To  K.  L.,  Creditor.  G.  BL,  Tmsfcee. 

NoTB.— Sect  82  of  the  Bankruptcy  Act,  1883,  enacts  that  '^  Ai 
"  order  of  the  Board  releasing  the  trustee  shall  ^ 
"  chaige  him  from  all  liability  in  respect  of  any  »r 
''  done  or  default  made  bv  him  in  the  administrate': 
''  of  the  affairs  of  the  bankrupt,  or  othervise  ni 
'*  relation  to  his  conduct  as  troatee,  bnt  sodi  orcs^ 
"  may  be  revoked  on  proof  that  it  waa  obtained  h 
'*  fraud  or  by  suppression  or  ooncealmait  ni  >£; 
*'  material  fact" 


No.  94. 

'  Ap2)licatiofi  by  TrtuUe  to  Board  of  Trade /or  Heleam, 

{Title.) 

f^  f^2  I>  G,  H.,  the  trustee  of  the  property  of  the  bankrupt  do  hen  : 

report  to  the  Board  of  Trade  as  follows  : — 

1.  That  the  whole  of  the  property  of  the  bankrupt  has  K*^ 
realised  for  the  benefit  of  his  editors  [and  a  dividend  to  t.. 
amount  of  shillings  in  the  pound  has  been  paid  as  slh  *- 
by  the  statement  hereunto  annexed] ; 

[or,  That  so  much  of  the  property  of  the  bankrupt  as  ct^ 
according  to  the  joint  opinion  of  myself  and  the  conunittee  > 
inspection,  hereunto  annexed  in  writing  under  our  hand^,.  -^ 
realised  without  needlessly  protracting  the  bankruptcy,  has  i«txi 
realised,  as  shown  by  the  statement  hereunto  annexed,  and  » 
dividend  to  the  amount  of  shillings  has  been  paid]  ; 

[or,  That  a  composition  [or,  scheme],  under  Sect  23  of  the  ^' 
has  been  duly  approved  by  the  Court]. 

2.  I  therefore  request  ihe  Board  of  Trade  to  cause  a  report 
mv  accounts  to  be  prepared,  and  to  grant  me  a  oertificat< 
release. 

Dated 

G.  H.,  Trustee. 
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No.  95.  Forms, 

Bequest  to  ddiver  Bill  far  Taxation, 
(Title.) 

I  hereby  request  that  you  will  within  fourteen  days  of  this  date  S.  73. 
deliver  to  the  taxing  officer  of  the  Court  for  taxation  your  bill  of 
costs  [oTf  charges]  as  [here  date  capacity  in  which  person  employed  or 
engaged],  failing  which  I  shall,  in  pursuance  of  the  statute,  proceed 
to  declare  and  distribute  a  dividend  without  regard  to  any  claim 
you  may  have  against  me  or  i^^ainst  the  estate  of  the  debtor. 

Dated  this  day  of  ,  188    . 

G.  H.  [Trustee]. 


No.  96. 

AUoeatiir, 

(TiOe,) 

I  hereby  certify  that  I  have  taxed  the  bill  of  costs  [or,  charges]  S.  73. 
[ar,  expenses]  of  Mr.  C.  D.  [here  state  capacity  in  which  employed  or 
engaged]  [where  necessary  add  "  pursuant  to  an  order  of  the  Court 
dated  the  day  of  ,  188    "],  and  have  allowed  the 

same  [in  case  of  solicitor^ a  costs  state  whether  on  higher  or  lower  scale] 
at  the  sum  of  pounds  shillings  and  pence 

[where  tiecessary  add  ''  which  sum  is  to  be  paid  to  the  said  C.  D.  by 
as  directed  by  the  said  order  "]. 

Dated  this  day  of  188    . 

Taxing  Master  [or,  Registrar]. 


7U 
Forms. 

S.  73. 
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No.  9a 

Betum  by  Taxing  Officer. 
The  Bankruptcy  Act,  1883. 


Forms. 


In  the  High  Court,  &c. 
[or  the  County  Court  of 


,  holden  at 


]. 


S.  73. 


Return  of  Bills  taxed  during  the  year  ending  3l8t  December,  188 


TBS  BAMRRVPTOY  ACT,   1883. 

OTHER  ACTS. 

Number 
of  Bills 
Taxed. 

Gross 
Amount 
of  Bills. 

Amount 

struck  off 

on  Taxation. 

Net 
Amount 
Allowed. 

Number 
of  Bills 
Taxeil. 

Gross 
Amount 
of  Bills. 

Amount 

struck  off 

on  Taxation. 

Net 
Amount 
Allowed. 

KolicitorB'  Bills 

Auctioneers' 
Bills      . 

High      Bailiflk' 

Bills      . 

Trustees'    or 
Managers' 
Bills 

Accountants' 
BilU      . 

Other  Bills 

I 

TotaU     . 

. 

1 

1 

(Signed) 


No.  99. 

AdmimoH  of  DM  by  Debtor  of  Bankrupt, 

{Title.) 

Tn  the  matter  of  A.  B.,  of  ,  a  bankrupt.  g.  27,  sub-8. 

I,  the  undersigned  J.  K.,  of  ,  do  hereby  admit  that  I  am   (4). 

indebted  to  the  said  bankrupt  in  the  sum  of  pounds,  upon 

the  balance  of  accounts  between  myself  and  the  said  bankrupt. 

J.  £!• 
Witness, 

C.  D.,,  Registrar, 
or 
[Official  Receiver]. 
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Forms.  No.  100. 

Order  to  pay  admUUd  I/e&i, 

{TiOe,) 

S.  27, 8ub-B.  Whereas  J.  K.,  of  ,  in  hia  ezazninatioa  taken  tb-  u 

(^ )•  and  signed  and  subscribed  by  him,  has  admitted  that  he  is  m'^ 

to  the  said  debtor  in  the  sum  of  pounds,  on  the  h^i^  ^ 

accounts  between  him  and  the  debtor ;  it  ia  ordei«d  that  the  s^i 
J.  K.  do  pay  to  the  trustee  of  the  property  of  the  delrt»r,  in  :' 
discharge  of  the  sum  so  admitted  the  sum  of  pounds  f  irth  ^  ] 

[or  if  oihertcise,  state  the  time  aftd  manner  of  payment^  and  do  fjTcJ 
pay  to  the  said  trustee  the  sum  of  pounds  for  costs. 

Dated  this  day  of  188     . 

By  the  Court, 

R^istrr 


No,  101. 

Search  IVarrani. 

iTitle.) 

S.  61.  Whereas  by  evidence  duly  taken  upon  oath  it  hath  been  nu'.- 1 

appear  to  the  Court  that  there  is  reason  to  suspect  and  beherr  :j 
property  of  the  said  debtor  is  concealed  in  the  house  [or  (4her  i 
describifig  it,  as  the  case  may  be]  of  one  X.  M.,  of  g  j 

county  of  such  house  [or  place]  not  belonging  to  the  fi»i 

debtor. 

These  are  therefore  to  require  you  to  enter  in  the  daytime  di 
the  house  [or  other  place^  describing  it]  of  the  said  X.  M.,  sitoaa  '-^ 
aforesaid,  and  there  diligently  to  search  for  the  sshi  .: 
perty,  and  if  any  property  of  the  said  debtor  shall  be  there  f  ' 
by  you  on  such  search,  that  you  seize  the  same,  to  be  dispd«d  ' 
and  dealt  with  according  to  tiie  proTiuons  of  the  Bankraptcr  A 
loo«5* 

Dated 

Registztf 
To  the  X.  T.  officer  of  this  Court  and  his 

assistants  [or  High  Bailiff  and  others 

the  Bailifis  of  this  Court]. 


No.  102. 

Warrant  of  Seizure, 

(TitU.) 


8.61.  Whereas  on  the  day  of  188     ,  a  receiving  ajc'* 

was  made  against  the  said  debtor  : — These  are  therefore  to  nq^^ 
you  forthwith  to  enter  into  and  upon  the  house  and  houses,  &: 
other  the  premises  of  the  said  debtor,  and  also  in  all  other  placet 
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places  belonging  to  the  eudd  debtor  where  any  of  his  goods  and  moneys  Forms. 
are,  or  are  reputed  to  be ;  and  there  seize  all  the  reaSy  money,  jewels, 
plate,  household  stuff,  goods,  merchandise,  books  of  accounts,  and 
all  other  things  whatsoever,  belonging  to  the  said  debtor  except  his 
necessary  wearing  apparel,  bedding,  and  tools,  as  excepted  by  the 
Bankruptcy  Act,  1883. 

i»  And  that  which  you  shall  so  seize  you  shall  safely  detain  and 
keep  in  your  possession  until  you  shall  receive  other  orders  in 
writing  for  the  disposal  thereof  from  the  trustee  [or  official  receiver] ; 
and  in  case  of  resistance  or  of  not  having  the  key  or  keys  of  any 
door  or  lock  of  any  premises  belonging  to  the  said  debtor  where  any 
of  his  goods  are  or  are  suspected  to  be,  you  shall  break  open,  or  cause 
the  same  to  be  broken  open  for  the  better  execution  of  this  warrant. 
Dated 


To  the  X.  Y.  officer  of  this  Court,  and  to 
Ms  assistants  \or  to  the  High  Bailiff 
and  others  the  Bailiffs  of  this  Court]. 


Registrar. 


No.  103. 
Warrant  against  Debtor  about  to  quit  England,  (^c. 

{TiUe.) 

To  the  X.  Y.  officer  of  this  Court  [or  where  warrant  issues  from  «  o«  i  t,i\  05 
CoufUy  CouH,  To  the  High  Bailiff  and  others  the  Bailiffs  of  the        ^  ''     ' 
said  Court]  and  all  peace  officers  within  the  jurisdiction  of  the 
said  Court,  and  to  the  Governor  or  Keeper  of  the  [here  insert  the 
prison]. 

Whereas,  by  evidence  taken  upon  oath,  it  hath  been  made  to 
appear  to  the  satisfaction  of  the  Court,  that  there  is  probable  reason 
to  suspect  and  believe  that  the  said  A.  B. ,  of  ,  is  about  to  go 

abroad  [or  quit  his  place  of  residence]  with  a  view  of  avoiding  service 
of  a  bankruptcy  petition]  or  of  avoiding  appearing  to  a  baiDcniptcy 
petition]  [or  of  avoiding  examination  in  respect  of  his  affairs,  or 
otherwise  delaying  or  embarrassing  the  proceedings  in  bankruptcy] 
for  of  avoiding  payment  of  a  judgment  debt  in  respect  of  which  a 
bankruptcy  notice  has  been  issued]. 

[Or  that  there  is  probable  cause  to  suspect  and  believe  that  the 
said  A.  B.  is  about  to  remove  his  goods  or  chattels  with  a  view  of 
preventing  or  delaying  such  goods  or  chattels  being  taken  possession 
of  by  the  trustee  of  the  property  of  the  bankrupt  [or  that  the  said 
A.  B.  has  concealed]  lor  is  about  to  conceal  or  destroy]  his  goods  or 
chattels,  or  some  of  them,  or  his  books,  documents,  or  writings,  or 
some  or  one  of  them,  which  books,  documents,  or  writings,  or  some 
or  one  of  them  may  be  of  use  to  the  creditors  in  the  course  of  the 
bankruptcy  of  the  said  A.  B. 

[Or  whereas  by  evidence  taken  upon  oath  it  hath  been  made  to 
appear  to  the  satisfaction  of  this  Court  that  the  said  A.  B.  has  re- 
moved certain  of  his  goods  and  chattels  in  his  possession,  above  the 
value  of  five  pounds,  without  the  leave  of  the  trustees,  that  is  to 
say  [here  desaribe  the  goods  or  chattels], 

[Or  that  the  said  A.  B.  did  without  good  cause  fail  to  attend  at 
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Forms.     *^**  ^^"^  ^°  *^®  ^^  *^^  ^^    '  ^^^^  ^^  P^*  * 
being  examined,  according  to  the  requirements  of  an  oidfr  ^  •:- 

Court  made  on  the  day  of  188     ,  dire^iDgi^' 

to  attend.] 

These  are  therefore  to  require  yon  the  said  ['^  f- 

Bailiff,  Bailifb],  and  others,  to  take  the  said  A.  B.  and  to  debrcr  i  - 
to  the  Governor  or  Keeper  of  the  above-named  pnaon,  and  jr^  i 
said  Governor  or  Keeper  to  receive  the  said  A.  B.,  and  him  ti^' 
to  keep  in  Uie  said  prison  until  such  time  aa  this  Ckymi  nuT  or^' 

Dated 

By  the  Court, 

R^istnir 


No.  104. 

Subpoena  (High  Couri), 

(TiUe.) 

Sk.  99,  102.  Victoria,  by  the  Grace  of  God,  &c.,  to  [the  names  of  ttiw  ff-^'' 

may  be  iruierted]   greeting :    We  command  you    to   attend  ^«r: 
at  on  day  the  day  of  I  v 

at  the  hour  of  in  the  noon,  and  ao  from  day  t--  . 

until  the  above  matter  is  heard,  to  give  evidence  on  hehalf  i4  [  - 
name]. 
Dated 

Bcgii^n: 


No.  105. 

Subpcnta  Duces  Tecum  (High  Cotirty 

(TiOe,) 

Sa.  99,  102.  Victoria,  by  the  Grace  of  God,  Ac. ,  to  [the  names  of  tJwte  trit** 

may    be   inserted]   greeting:    We  command  you  to  attend  U: -^ 
at  on  day  the  day  of  IN^ 

at  the  hour  of  in  the  noon,  and  ao  fix>m  day  to  ^■ 

until  the  above  matter  is  heard,  to  give  evidence   on  behalf 

,  and  also  to  bring  with  you  and  produce  at  the  time  i^ 
place  aforesaid  [specify  documents  to  be  product']. 
Dated    * 


No.  106. 

„    QQ  -QQ  Subpoe^M  or  S^immons  to  Witness  in  Cott^dy  Court, 

102.    *       '  {Title,) 

To  X.  Y.  of 

You  are  hereby  required  to  attend  at  the   Court   House  r. 
on  the  day  of  ,  in  the  noon  fa>^i< 

evidence  in  the  above  matter  [add  tohere  issfiied  at  instance  ofpHii> 
ing  creditor]  on  behalf  of  0.  D.  of  ,   by  whom  Uie  sa^*- 
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petition  has  been  presented,  and  then  and  there  to  have  and  pro-       Forms. 

duce  [stiite  any  particular  documeivts  required] :  hereof  fail  not  at 

your  peril. 
Dated 

Registrar. 


No.  107. 

Simmons  unvder  Sect.  27. 

{TiUe.) 

To  X.  Y.  of 

You  are  hereby  required  to  attend  at  [the  Court  House]  in  S.  27. 
on  the  day  of  ,  at  o'clock  in  the 

noon  to  give  eyidence  in  the  above  matter,  and  then  and 
there  to  have  and  produce  {state  any  partic^Uar  documents  required] : 
hereof  if  you  fail,  having  no  lawful  impediment  to  be  then  made 
known  to  the  Court  and  allowed  by  it,  the  Court  may  by  warrant 
cause  you  to  be  apprehended  and  brought  up  for  examination. 
Dated 

Registrar. 


No.  108. 
Application  by  Trustee  for  Committal  of  Bankrupt  or  other  pertum. 

(Title,) 

I,  the  trustee  of  the  property  of  the  said  bankrupt  [ory  as  tJie  case  S.  24,  sub-s. 
may  6«],  do  am)ly  to  this  Court  for  an  order  of  committal  for  con-  (4). 
tempt  of  this  Court  against  the  said  bankrupt  [or  L.  M.,  ], 

on  the  ground  set  forth  in  the  next  affidavit. 

Dated 

G.  H. ,  Trustee. 


No.  100. 

Affidavit  in  support  of  Application  for  Committal  of  Debtor  for 

Contempt  uivder  Sect.  24. 

{TitU.) 

I,  G.  H.,  the  official  receiver  of  the  estate  of  the  said  debtor  [the  S.  24. 
trustee  of  the  property  of  the  said  bankrupt]  make  oath,   and 
say  : — 

[I.  That  the  said  debtor  did  attend  at  the  first  meeting  of  his  Where  debtor 
creditors  held  on  the  day  of  188    ,  at  ,  does  not  sab- 

and  wilfully  refused  to  submit  to  be  examined  at  such  meeting  in  mit  to  exami- 
respect  of  his  property  [or  his  creditors],  the  submitting  to  exami-  nation, 
nation  being  a  duty  imposed  upon  him  by  the  Bankruptcy  Act, 
1883.] 

[1.  That  the  said  [debtor]  bankrupt  did  wilfiilly  fail  to  attend  a  Where  debtor 
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Forms. 

fails  to  attend 
a  meeting 
other  than  the 
first. 

Where  debtor 
fails  to  execute 
a  deed. 

Where  debtor 
fails  to  attend 
a  meeting 
other  than  the 
first ;  or  to 
execute  a  deed. 

Where  debtor 
fails  to  obey 
special  orders 
of  Court. 


Where  debtor 
has  failed  to 
deliver  up 
pro|)erty. 


meeting  of  his  creditors  held  on  the  day  of  1^  > 

at  [or  to  wait  on  me  at  my  office  on  the  ^J  ^ 

,  188    ],  the  attending  such  meeting  [or  waiting  on  me] 
being  a  duty  imposed  upon  him  by  the  Bankruptcy  Act,  1883. 

[or  1 .  That  the  said  [debtor]  bankrupt  has  wilfully  faOed  to 
execute  [here  describe  the  deedf  d:c.  that  he  has  failed  to  eKecvk\  the 
execution  of  such  deed  when  required  by  me  being  a  duty  unpoaed 
upon  him  by  the  twenty-fourth  section  of  the  said  Act. 

2.  [That  the  said  [debtor]  bankrupt  was  on  the  day  of 

188  ,  duly  served  with  a  notice,  a  copy  of  which  is  here- 
unto amiexed,  by  leaving  the  same  at  his  usual  place  of  rendence, 
requiring  him  to  attend  the  said  meeting] »  [or  to  execute  the  above- 
mentioned  deedf  d^c] 

[or  1.  That  the  said  [debtor]  bankrupt  has  wilfully  failed  to  per- 
form the  duty  imposed  upon  him  by  the  twenty-fourth  section  of 
the  Bankruptcy  Act,  1883  [here  insert  any  act  he  has  been  inured  U 
do  by  any  special  order  of  the  Court,  stating  the  day  on  which  ihionUr 
ivas  made], 

2.  That  the  said  [debtor]  bankrupt  was  duly  served  with  &  copy 
of  such  order  by  leaving  the  same  at  his  usual  place  of  residence  on 
the  day  of  188    .] 

[or  1.  That  the  said  [debtor]  bankrupt  has  failed  to  deliTernp 
possession  of  [here  state  the  property  he  has  failed  taMiver  up]i  whidi 
property  is  divisible  amongst  his  creditors  under  the  said  Act,  v^ 
which  said  property  was  [or  is]  in  his  possession  or  contml,  he 
having  been  required  by  me  to  deliver  up  the  said  property  by 
notice,  a  copy  of  which  is  hereunto  annexed,  and  which  notice  v^ 
duly  served  upon  him  on  the  day  of  188    ,  ^^ 

J* 
Sworn  at,  izc. 

O.  E 


S.  50. 


No.  110. 

Affidavit  of  Trustee  under  Sect  50  (6). 

{TitU.) 

I,  G.  H.,  the  trustee  of  the  property  of  the  said  A.  B.,  a  bank- 
rupt, make  oath  and  say  : — 

1.  That  I  believe  that  L.  M.,  of  ,  hath  in  his  possession 
or  power  as  [here  set  out  the  capacity  in  which  the  person  Hatids  U^  t^«' 
bankrupt]  certain  moneys  [and  securities]  belonging  to  the  baak- 
rupt,  that  is  to  say  [here  set  out  and  describe  the  partictdar  mcn^^^ 
and  securities], 

2.  That  on  the  day  of  »  188  ,  I  did  apply  pe^ 
sonally  to  the  said  L.  M.,  to  pay  and  deliver  to  me  the  said  mc«e>'s 
and  securities,  and  that  he  did  not  then,  nor  has  he  since  p^d  c<; 
delivered  to  me  the  same  [or,   That  1,   on  the  day  <^ 

posted  a  letter  to  the  said  L.  M. ,  addressed  to  him  ^ 

,  calling  upon  him  to,  &c.,  and  that  on  the  dij 

of  ,  188    ,  I  posted  another  letter,  by  which  I  again  callt>a 

upon  him  to,  &c. ,  and  that  he  has  failed  to  pay  and  deliver  tr-^ 

same]. 

3.  That  1  firmly  believe  that  the  said  L.  M.  is  not  entitled  l>; 
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law  to  retain  such  moneys  [and  securities]  as  against  the  bankrupt       Forms 
or  against  me  as  the  trustee  of  the  property  of  the  bankrupt. 
Sworn  at,  &c. 

G.  H. 


No.  111. 

Notice  of  Application  for  Committal  under  Sects.  18,  23. 

{TiUe.) 
To 

Take  notice  that  C.  D.  of  ,  will  on  the  day  of  Si.  18— 23« 

188    ,  at  o'clock  in  the  noon,  apply  to  this 

Court  for  an  order  for  your  committal  to  prison  for  contempt  of  this 
Court,  you  having  disobeyed  the  order  of  this  Court  made  on  the 
day  of  188     ,  [here  set  out  order'].     And  further 

take  notice  that  you  are  required  to  attend  the  Court  on  such  day  at 
the  hour  before  stated,   to  show  cause  why  an  order  for  your 
committal  should  not  be  made. 
Dated 

Registrar. 


No.  112. 

Order  of  Committai  under  Sect,  18  or  23. 

(TiOe.) 

Whereas  by  an  order  of  this  Court  made  on  the  day  of  Sa.  18  -  23. 

188    [^^e  recite  the  order].     Now  upon  the  application  of 
CD.,  of  ,  and  upon  hearing  A.  B.  [or,  as  the  case  may  be), 

[or  if  he  does  not  appear]  reading  the  affidavit  of  [here  insert  name 
and  description  ofpersvn  by  whom  the  order  was  served  on  A.  B,],  and 
upon  reading  the  affidavit  of  [enter  evidence],  the  Court  being  of 
opinion  that  the  said  A.  B.  has  been  guilty  of  a  contempt  of  this 
Court  by  his  disobedience  of  the  said  order,  it  is  ordered  that  the 
said  A.  B.  do  stand  committed  to  [here  insert  prison]  for  his  said 
contempt. 
Dated 

By  the  Court, 

Registrar. 


No.  113. 
Notice  of  Application  for  Committal  under  Sect.  24. 

(TitU.) 

To  the  said  A.  B.,  bankrupt. 

Take  notice  that  the  trustee  [or  official  receiver]  of  the  property  g,  24. 
of  the  said  bankrupt  will  on  the  day  of  188    ,  at 

o'clock  in  the  noon,  apply  to  this  Court  for  an 

order  for  your  committal  to  prison  for  contempt  of  this  Court,  you 
having  failed  to  perform  the  duty  imposed  on  you  by  the  twenty- 
fourth  section  of  the  said  Act  [here  set  o^it  the  duty  he  has  failed  to 

3  A 


722  APPENDIX  (a). 


Forms.      perform].     And  farther  take  notice  that  you  are  required  to  attend 
the  Court  on  such  day  at  the  hour  before  stated  to  show  caiiBewhy 
an  order  for  your  committal  should  not  be  made. 
Dated 

Registrar. 


No.  114. 

Affidavit  oj  Person  interested  in  a  Composition  for  Committnl 

{Title.) 

Ss.  18—23.  ^^  ^^®  matter  of  a  composition  made  by  A.  B.,  of 

I,  F.  M.,  of  make  oath  and  say  : — 

1.  That  of  was  by  an  order  of  this  Court  made 
on  the  day  of  ,  188  ,  ordered  to  [here  sd  out  thf 
order], 

2.  That  a  copy  of  the  said  order  was  duly  served  on  tbe 
said 

3.  That  said  has  failed  to  obey  such  order. 


Sworn  at,  &c. 


F.  M. 


No.  115. 
Affidavit  for  immediate  Committal  ufider  Sect.  102  (6). 

(TiiU.) 

S.  102.  I,  F.  M.,  of  make  oath  and  say  : — 

1.  That  G.  H.,  of  was  by  an  order  of  the  [Board  of  Trade^ 
made  on  the  day  of  ,  188  ,  ordered  to  Ihere  »d  i'*'' 
order], 

2.  That  [a  copy  of]  the  said  order  was  duly  served  on  the  sani 
G.  H. 

3.  That  the  said  G.  H.  has  failed  to  obey  the  order. 
Sworn,  &c. 


No.  116. 

Notice  of  Applicatiati  for  Committal  under  Sect,  50  (6), 

(Title.) 

g^  50,  To  [here  itisert  ikime,  address,  and  description  of  the  person  to  v^"" 

the  notice  is  to  be  sent]. 

Take  notice  that  the  trustee  [or  official  receiver]  of  the  property  «^> 
the  said  bankrupt  will  on  the  day  of  ,  188    ,  at 

o'clock  in  the  noon,  apply  to  this  Court  for  an  order  f"- 

your  committal  to  prison  for  contempt  of  this  Court,  you  hatiBi 
failed  to  pay  and  deliver  to  him  certain  moneys  [and  iccuritit^ 
belonging  to  the  bankrupt  in  your  possession  or  power  as  [herf  i^''^ 
whether  as  Tr€a»nrer,  Banker,  cbc],  that  is  to  say  [here  set  o«/  ''•• 
describe  the  imrtiridar  moneys  and  semriti^s].      And  further  t*kf 
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notice  that  you  are  required  to  attend  the  Court  on  such  day  at  the      Forms. 
hour  hefure  stated  to  show  cause  why  an  order  for  your  committal 
should  not  be  made. 
Dated 

Registrar. 


No.  117. 

Order  of  Committal  under  Sect.  24. 

{TiUe.) 

Upon  the  application  of  the  trustee  [or  official  receiver]  of  the  S.  24. 
property  of  the  bankrupt  [or  debtor],  and  upon  hearing  the  bank- 
rupt [or  if  he  does  not  appear'}^  and  reading  the  affidavit  of  [here 
ifisert  name  and  description  of  person  by  whom  the  ihotice  to  show  caiise. 
uHis  served^  and  upon  reading  the  affidavit  of  [eivter  evidence'],  the 
Court  being  of  opinion  that  the  bankrupt  has  been  guilty  of  a  con- 
tempt of  this  Court  by  having  failed  to  [here  follow  the  tioticel,  it  is 
ordered  that  the  said  bankrupt  do  stand  committed  to  [here  insert 
prison]  for  his  said  contempt. 

Dated 

By  the  Court, 
Registrar. 

No.  118. 
Order  of  Committal  wider  Sect  50  (6). 

(TitU.) 

Upon  the  application  of  the  trustee  of  the  property  of  the  bank-  S.  50. 
rupt,  and  upon  hearing  L.  M.  [or  if  L.  M.  does  not  appear],  and 
reading  the  affidavit  of  [here  insert  name  and  description  of  person  by 
whom  the  notice  to  show  cause  was  served]  and  upon  reading  the 
affidavit  of  [enter  evidence]  the  Court  being  of  opinion  that  L.  M. 
has  been  guuty  of  a  contempt  of  this  Court  by  having  failed  to  pay 
and  deliver  to  the  said  trustee  certain  moneys  [and  securities]  [here 
follow  the  notice],  and  that  the  said  L.  M.  do  stand  committed  to 
[here  insert  prison]  for  the  said  contempt. 

Dated 

By  the  Court, 

Registrar. 

No.  119. 

WarraiU  of  dtmrnittal  for  (-onfempt. 

{Title,) 

To  X.  Y.,  officer  of  this  Court  [or  where  warrant  issues  from  a  Sh.  18,  23,  24, 
Cminty  Court,  To  the  High  Bailiff  and  others  the  Bailifis  of  the  said  '»0. 
Court]  and  to.the  Governor  or  Keeper  of  the  [here  insert  the  prison]. 
Whereas  by  an  order  of  this  Court  bearing  date  the  day 

of  ,  188    ,  it  was  ordered  that  the  said  debtor  [or  L.  M.  of 

]  should  stand  committed  for  contempt  of  this  Court. 
These  are  therefore  to  require  you  the   said   X.  Y.  [or  High 
Bailiffs,  Bailitis],  and  others,  to  take  the  said  A.  B.  [or  L.  M.J  aud 
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Forms.      to  deliver  him  to  the  Governor  or  Keeper  of  the  above-named 
prison,  and  you  the  said  Governor  or  Keeper  to  receive  the  said  A.B , 
and  him  safely  to  keep  in  the  said  prison  until  such  time  as  iliis 
Court  shall  order. 
Dated 

By  the  Comi, 

B^listnr. 


No.  120. 

Warraiivt  to  apprehend  a  Person  aummmied  under  Sect.  24. 

(TiiU,) 

S  24  To  X.  Y.  and  his  assistants  of  this  Court  [or  where  xmrrard  w.w« 

from  a  County  CmiH,  To  the  High  Bailiff  and  others  the  Bailife  of 
the  said  Court]. 

Whereab  by  summons  or  subpoena  dated  the  day  of 

188     ,  and  directed  to  the  said  A.  B.,  of  [or  to  F.  M.,  of  \ 

he  was  required  personally  to  be  and  appear  on  the  d&y 

of  instant,  at  o'clock  in  the  noon  at  this 

Court,  to  be  examined  ;  and  which  said  summons  or  subpcena  was 
afterwards  on  the  day  of  ,  188    ,  as  hath  been 

proved  upon  oath,  duly  served  upon  the  said  ,  9SiA  a 

reasonable  sum  was  tendered  him  for  his  expenses.  And  whereas 
the  said  having  no  lawful  impediment  made  known  to  or 

allowed  by  this  Court  hath  not  appeared  before  me  as  by  the  swd 
summons  or  subposna  he  was  required,  but  therein  has  wholly  made 
default.  These  are  therefore  to  will,  require,  and  authoriae  you 
and  every  of  you  to  whom  this  warrant  is  directed,  immediately 
upon  receipt  hereof,  to  take  the  said  and  bring  him  before 

this  Court  on  the  day  of  in  order  to  his  bein.' 

examined  as  aforesaid,  and  for  your  so  doing  this  shall  be  youi 
suflicient  warrant. 
Dated 

By  the  Court, 

Registrar. 


No.  121. 

Order  for  Discharge  fro^n  Custody  on  Ckyntempt, 

{TUle.) 

Ss.  18,  23,  24,      Upon  application  made  this  day  of  for  A.  B., 

50.  who  was  committed  to  prison  for  contempt  by  order  of  this  Court, 

dated  the  day  of  ,  188      ,  and  upon  reading  ha 

affidavit  showing  that  he  has  cleared  [or  is  desirous  of  clearing]  bis 
contempt  and  has  paid  the  costa  occasioned  thereby,  and  nfioB 
hearing  the  trustee  [or  official  trustee]  [or  C.  D.  of  ],  it  is 

ordered  that  the  governor  or  keeper  of  [here  insert  name  of  jpruon],  <io 
discharge  the  said  A.  B.  out  of  his  custody,  as  to  the  said  contempt 
Dated 

By  the  Court, 

Registrar. 
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No.  122.  Forms. 

Order  to  Postmaster-Getieral  wider  Sect,  28. 

{TUle.) 

Upon  the  application  of  G.  H.,  of  ,  the  official  receiver  S.  26* 

[or  the  trustee]  of  the  property  of  the  above  debtor,  it  is  ordered 
that  for  a  period  of  three  months  from  [here  insert  the  date]  all  post 
letters  directed  or  addressed  to  the  said  debtor  at  [here  insert  the 
full  address  or  addresses]  shaU  be  redirected,  sent,  or  delivered  by 
the  Postmaster-General  or  officers  acting  under  him  to  the  said 
official  receiver  [or  trustee]  at  [or  otherwise  as  the  Court 

may  direct],  and  that  a  sealed  duplicate  of  this  order  be  forthwith 
transmitted  by  the  [official  receiver]  trustee  to  the  Postmaster- 
General,  or  officers  acting  under  him. 

Dated 

By  the  Court, 

Registrar. 


No.  123. 

Certificate  to  Speaker  of  the  Ho\ise  of  Commons  under  Sect,  33. 

{Title.) 

In  the  matter  of  the  said  A.  B. ,  of  ,  a  bankrupt.  S.  S3. 

It  is  hereby  certified  by  this  Court  to  the  Right  Honourable  the 
Speaker  of  the  House  of  Commons  that  the  said  A.  B.,  being  a 
Member  of  the  Commons  House  of  Parliament,  was  by  an  order 
made  by  this  Court  on  the  day  of  ,  188     ,  adjudged  a 

bankrupt.  And  that  although  six  months  have  expired  since  the  date 
of  the  said  order  of  adjudication  was  made,  the  said  order  of  adjudi- 
cation hath  not  been  annulled,  nor  have  the  debts  of  the  creditors 
who  proved  debts  under  the  bankruptcy  been  fully  paid  or  satisfied. 
Certified  under  the  seal  of  the  Court  this  day  of  , 

188    . 

By  the  Court,  ^ 

Registrar. 


No.  124. 

Issues  of  Fact  for  Tried  by  Jury  {High  Cowrt). 

(Title,) 

On  the  application  of  and  on  hearing  it  is  ordered  S.  102  sub- 

that  the  following  issues  of  fact  be  tried  before  and  a  (4)< 

jury  at  [add  any  other  necessary  directions], 

Is8!ues, 
1. 
2. 

Dated 

By  the  Court, 

Registrar. 
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HiXKRi'Mi'V    Notice    Book  to  br  ebpt    bv    the    BANKBrrm 

KlJUIItTKARN    IN    TUB    HlUH    COIJKT    OR     A    ReOUITKAR   Of  1 
COUNTV    COVRT. 


No. 

Debtor. 

Creditor. 

Wh.a  filed.    1     Solidtor. 

Kotite. 
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No.  127. 

Bankhuptcy  Notices  for  "London  Gazette.** 

The  Bankruptcy  Act,  1883. 

(1.)  Receiving  Orders, 


Forms. 


S.  13. 


Debtor's 
Name. 


Address.       ^^^^^ 


Court. 


Number 

of 
Matter. 


Date  of 
Order. 


Date  of 
Petition. 


Date  of 
PubUc 
Exami- 
nation. 


(2.)  First  Meeting 

IS. 

w!'  ^'^- 

Descrip- 
tion. 

Court. 

Number. 

Date  of 
Meeting. 

Hour. 

Place. 

8.  15. 


(3.)  AdjxidieatioTis. 


8.  20. 


Debtor's 


Name. 


^«.r  Oo-t- 


Num- 
ber. 


Date 

of 

Order. 


Date 
of 
Peti- 
tion. 


Name  of 
Trustee 
(if  ap- 
pointed). 


Address 

of 
Trustee. 


ms 


APPENDIX  (a). 


Forms. 

Ss.  18,  23. 


(4.)  Orders  <yn  AppHcatimi  to  approve  ChmposUion  or  Scheme, 


Debtor's 
Name. 


Address. 


Descrip- 
tion. 


Court. 


Number. 


Data  of 
Order. 


Nature  of 

Scheme  or 

Conlpc^tioD 

sanctioned  or 

Order  made. 


S.  58. 


(5.)  Notice  of  Intended  Diffidends, 


Debtor's 
Name. 


Address. 


Descrip- 
tion. 


Court 


Number. 


Last  Day 

for 

receiving 

Names. 


Nam«  of 


Addre&a. 


S.  58. 


(6.)  Notice  of  Dividend. 


Debtor's 
Name. 


Address. 


Descrip- 
tion. 


Court. 


Number. 


Amount. 


When    I    Whew 
payable.    payaUe. 
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(7.)  Application  far  discharge. 


Debtor's  Name. 


Address. 

Descrip- 
tion. 

Court. 

Number. 

Day  fixed  for 
hearing. 


Forms. 

S.  28. 


(8.)  Adjudications  Annulled, 


Ss.  23,  32. 


Debtor's 
Name. 


X 


Address. 


Descrip- 
tion. 


Court. 


Number. 


Date  of 
Adjudi- 
cation. 


Date  of 
Annul- 
ment. 


Ght>unds 

of 
Annul- 
ment. 


(9.)  Appointments  of  Trustees, 


Ss.  21,  87. 


Debtor's  Name.  ,   Court. 


Number. 


Tru8t«e's 
Name. 


Address. 


Date  of  Certificate 
of  Appointment. 


730 
Forms. 

S.  28. 


APPENDIX  (a). 
(10.)  Orders  made  on  Application  for  Disckarge. 


Debtor'g 
Name. 


Address.    "^"P" 
tion. 


Court. 


Namber. 


Date  of 
Order. 


OrieriB^ 


Pursuant  to  the  Act  and  Rules,  notices  to  the  above  effect  1i»t< 
been  received  by  the  Board  of  Trade. 

A.  B.  [Secretary,  or  a^  the  ease  may  ^ 


S.  122. 


No.  128. 
Memorandum  of  Advertisem^}it  or  Oazetiing, 

(TiOe.) 


Name  of  Paper. 


"London  Garette" 
[or  *' Leeds 
Mercury."] 


Date  of  Issue. 


Date  of  Filing. 


Nature  of  Oi^j 


1  February,  1884.   6  February,  1884.  BeeeiTinj    "^ 

[or     Notice  - 

DiTideiiii^l 


(Signed) 


December  1,  1883. 


A.  B.,  Registnr 
SELBORNE,  C 


I  concur, 

J.  CHAltfBERLAlN. 

President  of  the  Board  of  Tnfii 
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GENERAL  RULES  AS  TO  ADMINISTRATION 
ORDERS  UNDER  SECTION  122  OF  THE 
BANKRUPTCi^  ACT,  1883. 

It  is  ordered  as  follows  : —  Oeneral 

1.  A  debtor  desiring  to  obtain  an  administration  order  under      Enles. 
section   122  of  the  Act  shall  file  with  the  registrar  of  the 

Court  a  request  in  writing  according  to  the  form  in  the  Appen- 
dix hereto. 

When  the  debtor  is  illiterate  and  unable  to  fill  up  such  re- 
quest the  registrar  or  his  clerk  shall  fill  up  the  same  from  the 
information  given  by  such  debtor. 

2.  When  a  debtor  forthwith  after  a  judgment  has  been 
obtained  against  him  alleges  that  he  is  unable  to  pay  the  amount 
of  the  judgment  forthwith  and  that  his  whole  indebtedness 
amounts  to  a  sum  not  exceeding  £50,  all  proceedings  upon  such 
judgment  shall  be  stayed  for  such  time  as  the  Court  may  direct 
to  enable  the  debtor  to  file  a  request  pursuant  to  the  last 
preceding  rule.  If  the  debtor  does  not  file  his  request  within 
the  time  directed,  or  such  extended  time  as  may  be  allowed  by 
the  judge  or  registrar,  the  plaintiff  may  upon  giving  two  days' 
notice  in  writing  to  the  debtor  and  to  the  registrar  of  the  Court 
apply  to  the  registrar  for  an  order  for  payment,  and  thereupon 
the  registrar  may  make  such  order  as  if  such  allegation  had 
not  been  made. 

3.  Upon  a  request  being  filed  the  registrar  shall  as  soon  as 
may  be  send  a  notice  according  to  the  form  in  the  Appendix 
hereto  to  all  the  creditors  scheduled  by  the  debtor  of  the  day 
and  hour  when  the  debtor's  application  will  be  heard,  such 
notice  shall  be  sent  bv  post  ten  clear  days  before  the  day 
appointed  for  hearing  the  application. 

The  registrar  shall  also  in  like  manner  send  notice  to  the 
debtor  according  to  the  form  in  the  Appendix  hereto. 

4.  Any  creditor  to  whom  the  notice  of  the  application  ha» 
been  sent,  and  who  desires  to  object  to  any  debt  scheduled  by 
the  debtor,  must  send  notice  thereof  to  the  registrar  of  the 
Court  and  to  the  debtor  and  the  creditor  whose  claim  is  ob- 
jected to  five  clear  days  before  the  day  fixed  for  the  hearing  of 
the  application,  and  therein  he  shall  state  the  grounds  of  his 
objection.    Such  notice  may  be  sent  by  post.    The  Court  may. 
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General     if  it  sees  fit,  proceed  to  hear  the  objection  although  snchiioi:' 
Rnlea.      jjag  uq^  been  p^ven. 

5.  Upon  the  application  coming  on  for  hearing  the  coc:^ 
proceedings  shall  be  as  follows  : — 

(a.)  The  debtor  shall  attend  in  person  nnles  the  jc-v 

otherwise  directs. 
{b.)  Any  creditor  whether  ha  has  received  a  notice  of  o: 
application  or  not  may  attend  the  hearing  thereoti:- 
prove  his  claim, 
(c.)  All  claims  set  out  in  the  schedule  shall  be  taken  to  l< 

F roved  unless  objected  to  by  a  creditor.  ^ 

creditors  whose  claims  are  objected  to  cith^br  • 
debtor  or  any  other  creditor  shall  prove  their  cla;:^ 
in  like  manner  as  upon  the  hearing  of  an  orda^ 
summons,  provided  tnat  the  judge  may  in  his  du*^ 
tion  direct  the  proof  of  any  claim  to  be  adjonnr. 
upon  any  terms  that  he  may  think  fit,  and  ^V^^^ 
upon  either  adjourn  the  further  consideration  oi'-' 
application  or  proceed  to  determine  the  same,  in^l 
latter  case  sucn  claim,  if  and  when  proved,  shi-  - 
added  to  the  schedule  of  creditors  who  hafc  prc''^^ 
their  debts. 

No  person  shall  be  entitled  to  have  anyqnestio^- 
issue  determined  by  a  jury  unless  by  order  oft- 
judge. 

(<•.)  The  debtor  shall  answer  all  questions  put  and  m^'- 
by  the  Court.  ^^ 

(/.)  Any  creditor  who  has  proved,  and  by  leave  of  the  Cjv- 
any  creditor  the  proof  of  whose  claim  has  ^-^ 
adjourned,  and  witn  the  like  leave  "any  other  p^ 
on  their  behalf,  shall  be  entitled  to  be  heard  m 
adduce  evidence.  .  .  .^. 

(g.)  In  determining  whether  the  debtor  shall  pay  his  dt  _' 
in  full  or  to  any  less  extent  the  Court  shaU  take  it^^ 
consideration  the  circumstances  under  which  tfi< - 
debtedness  was  incurred,  and  particularly  ^^^ 
the  same  or  any  part  thereof  was  incurred  by  n^^, 
of  fraud,  and  whether  the  debtor  has  been  guutj 
idleness,  improvidence,  gambling,  or  intempenajp^* , 

6.  When  an  administration  order  is  made  a  copy  ihereoi^'^ 
be  sent  by  post  by  the  registrar  to  the  debtor,  but  it  shwl  ^^ 
be  necessary  to  prove  the  receipt  thereof  by  the  debtor  hei^ 
taking  any  proceedings  upon  such  order. 

Notice  of  the  said  order  having  been  made  shall  be  sen|| 
each  creditor  ;  such  notice  shall  be  sent  by  poet  and  s^*-  * 
in  accordance  with  the  form  in  the  Appendix  hereto. 

7.  Any  creditor  entitled  to  object  under  sub-section  H, 
section  122  of  the  Act  must  give  notice  in  writing  ^^^' 
registrar  of  his  objection  and  of  the  gi'ounds  thereof, 


ADMINISTRATION    ORDERS.  733 

registrar  shall  thereupon  name  a  day  when  snch  objection  may  Oeaeral 
be  heard.  An  application  to  allow  snch  objections  shall  be  ^^^*' 
heard  by  the  Court  ex  parte  in  the  first  instance,  and  the  Court 
may  dismiss  such  application,  or  it  may  direct  the  same  to  be 
renewed  upon  notice  being  given  to  such  persons  and  upon 
such  terms  as  to  security  for  costs  and  otherwise  as  the  Court 
may  think  fit. 

8.  After  an  administration  order  has  been  made  no  creditor 
to  whom  notice  of  hearing  of  the  application  has  been  duly  sent 
under  rule  3,  shall  be  entitled  to  object  to  any  debt  scheduled, 
or  to  the  manner  in  which  payment  is  directed  to  be  made  by 
the  order,  unless  he  proves  to  the  satisfaction  of  the  Court  that 
such  notice  did  not  reach  him  and  that  he  has  not  received 
reasonable  notice  of  the  proceedings  in  any  other  manner. 

No  creditor  shall  be  entitled  to  make  any  such  objection 
after  the  expiration  of  two  calendar  months  from  the  date  of 
the  order. 

9.  Any  creditor  desirous  to  prove  a  debt  under  sub-sections 
10  and  12  of  section  122  of  the  Act  shall  send  in  his  claim  in 
writing  to  the  registrar,  who  shall  thereupon  send  notice  to  the 
debtor  of  the  same  according  to  the  form  in  the  Appendix 
hereto. 

10.  If  the  debtor  does  not  appear  and  dispute  the  claim 
within  the  period  allowed  by  the  notice,  the  claim  shall  be 
deemed  to  be  proved,  and  shall  be  added  to  the  schedule  accord- 
ingly, and  notice  thereof  shall  be  sent  to  the  creditor. 

11.  If  the  debtor  objects  to  the  claim  and  gives  notice 
thereof  in  accordance  with  the  terms  of  the  notice,  the  registrar 
shall  appoint  a  day  for  the  hearing  of  such  objection  and  give 
notice  thereof  to  both  parties. 

12.  The  Court  may,  if  it  think  fit,  or  the  majority  of  the 
creditors  present  at  the  hearing  of  the  application  who  may 
have  proved  desire  it,  appoint,  subject  to  removal  by  the  Court 
at  any  time,  any  person  to  have  the  conduct  of  the  order. 

It  shall  be  the  duty  of  any  person  so  appointed  to  take  all 
proper  proceedings  for  enforcing  the  terms  of  the  order,  but  in 
cose  of  his  neglect  to  proceed  or  of  urgency  any  creditor  may 
take  them. 

V<^,  A  judgment  summons  shall  be  issued  without  fee  and  be 

served  personally  fiy^  clear  days  before  the  return  day  thereof, 

'    and  all  proceedings  thereon  shall  be  taken  in  like  manner  as  if 

it  were  a  judgment  summons  issued  in  an  action  in  the  County 

Court,  except  that  the  debtor  as  provided  by  the  statute  must 

'    prove  that  ne  has  not  had  the  means  to  pay  the  sum  in  respect 

of  which  he  has  made  default ;  and  if  thereupon  the  Court  is 

^   satisfied  that  he  has  not  had  the  means  to  pay  the  sum  in 

'    respect  of  which  he  has  made  default,  the  Court  may  direct 

^    that  the  order  of  administration  shall  be  deemed  to  have  been 

^    suspended  during  the  period  covered  by  such  default. 
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Oeneral  14.  The  Court  may  from  time  to  time  scspend  the  opentk 
^^^»'  of  any  order  or  vary  the  same  so  far  as  relates  to  the  parmert 
and  the  amount  of  the  instalments  ordered,  hnt  no  order  ma>ie 
for  the  payment  of  any  composition  shall  be  varied  orseta^fe 
unless  the  same  has  been  obtained  by  fraudulent  represen- 
tation or  the  amount  of  the  total  indebtedness  is  proved  te 
exceed  50/. 

15.  When  an  order  of  committal  is  made  upon  the  hearing 
of  any  judgment  summons,  and  the  execution  of  such  order  !> 
suspended  for  a  specified  time  to  enable  the  debtor  to  par  tk 
amount  in  respect  of  the  non-payment  of  which  such  order  ti< 
made,  the  order  of  administration  for  payment  shall  be  ak 
suspended  during  such  time. 

16.  In  calculating  the  amount  in  arrear  under  an  order  of 
administration  any  instalments  accruing  due  during  the  peri  •! 
for  which  such  order  has  been  suspended  shall  not  be  rec^oi^ 
in  such  amount. 

17.  All  persons  scheduled  as  creditors  under  sub-section  I' 
of  section  122  of  the  Act  before  the  order  of  administratlcii  '- 
superseded  under  sub-section  13  of  the  Act  shall  rank  j«^~ 
passu  inter  se,  subject  to  the  priority  given  by  Bub-sectioQ  I: 
to  those  creditors  who  are  scheduled  as  having  been  credit  ^ 
before  the  date  of  the  order  of  administration,  but  do  payci» /. 
made  to  any  such  creditor  by  way  of  dividend  or  otherir:- 
shall  be  disturbed  by  reason  of  any  subsequent  proof  by  ai; 
other  creditor  under  sub-section  12. 

18.  The  registrar  shall  keep  account  of  the  moneys  leceb 
and  paymentis  made  under  any  administration  order  in  ^I: 
manner  as  may  be  from  time  to  time  directed  by  the  Comr- 
sioners  of  Her  Majesty's  Treasury. 
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Request  for  an  Order  of  Administration}. 


Bankbuptcy  Act,  1888,  Sect.  122. 


In  the  County  Court  of 
Between 


,  holden  at 


and 


No.  of  Plaint. 
'  Plaintiff, 


Defendant. 
I,  A.  B.,  of,  &c.,  the  above-named  defendant,  state  that  a  judg- 
ment was  obtained  against  me  in  this  action  on  the  day  of 
,  18     ,  for  the  sum  of  £             ,  and  that  I  am  unable  to 
pay  the  amount  forthwith. 

I  am  indebted  to  the  several  persons,  including  the  plaintiff  in 
this  action,  mentioned  in  the  Schedule  hereto  m  the  sums  set 
opposite  their  names  not  exceeding  in  the  whole  £50. 

I  hereby  request  that  an  order  may  be  made  for  the  administra- 
tion of  my  estate  and  the  payment  of  my  debts  under  the  122nd 
Sect,  of  the  Bankruptcy  Act,  1883. 
Dated,  &c. 

Schedule. 


Name  of  Creditor. 

Address. 

Description. 

Amount  of  Debt. 

Forms. 


Note.— The 
judgment  debt 
must  be  in- 
serted as  well 
assail  other 
debts. 


^OTE. — If  any  of  the  above  creditors,  in  addition  to  the  judgment 
creditor,  have  sued  you  in  any  Court  you  must  produce 
the  summons  or  order  in  each  case. 


2. 
Notice  to  Debtor. 

Bankruptcy  Act,  1883. 

In  the  County  Court  of  holden  at  (Seal.) 

In   the  matter  of  an  application  for  an  administration  order 
a^tiinst  ,  of,  &c.,  debtor. 

Take  notice  that  your  application  for  an  administrati<m  order 
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Formg.      under  Sect.  122  of  the  Bankruptcy  Act,  1883,  will  be  beard  at  the 
County  Court  House  ,  in  the  county  of  ♦  ^^  ^^^ 

day  of  ,  18     ,  at  the  hour  of  in  the 

noon. 

You  must  bring  with  you  to  the  Court  all  your  books  of  account, 
inyoices,  papers,  summonses,  or  other  documents  relating  to  any 
debts  owing  by  you. 
To  A.  6.^  of  .    Dated  • 


3. 
Notice  to  Creditors. 


Bankruptcy  Act,  1883,  Sect.  122. 

In  the  County  Court  of  ,  holden  at  .        (^^ 

In  the  matter  of  an  application  for  an  administration  order  agai^ 
of,  &c.,  debtor. 

Whereas  the  above-named  debtor  has  filed  a  reqneet  stati:^ 
that  a  judgment  has  been  obtained  against  him  in  this  Court,  ar- 
that  he  is  unable  to  pay  the  same  forthwith,  and  alleging  that  br  :^ 
indebted  to  you  and  others  in  rarious  simis  amounting  in  all  t<'  i' 
sum  of  £  (including  the  said  judgment  debt),  and  hssai*!'^'' 

for  an  administration  order  under  the  122nd  Sect,  of  the  Banknip^' 
Act,  1883. 

This  is  to  give  you  notice  that  the  Court  will  proceed  to  bear  s: 
determine  the  said  application  at  a  Court  to  be  holden  at  theCom^ 
Court  House  on  the  day  of  ,  18    i  ^  '*' 

hour  of  in  the  noon. 

The  debtor  states  that  he  owes  you  the  sum  of  j£ 

A  list  of  creditors  with  the  amounts  stated  to  be  respecii^^' 
owing  to  them  can  be  inspected  on  application  attheiegi^^^ 
office. 

If  you  wish  to  claim  more  than  the  sum  stated  to  be  ovinz' 
you,  or  wish  to  be  heard  upon  such  application^  you  must  arte: 
the  Court  on  the  day  above  mentioned. 

If  you  wish  to  object  to  the  debt  of  any  creditor  named  u^' 
list  you  must  give  notice  thereof  to  the  reeistrar  of  the  Court  i^' 
to  the  debtor  and  such  creditor  five  clear  days  before  the  dsy  ^ 
for  the  hearing  of  the  application. 

If  you  claim  more  than  the  amount  stated  to  be  due  to  you.  ^ ' 
should  bring  with  you  to  the  Court  any  witnesses,  books,  «^ 
necessary  to  prove  your  claim. 

Dated,  &c. 
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4.  Forms. 

Order  of  Administratimi. 

In  the  County  Court  of  ,  holden  at  .  (Seal.) 

In  the  matter  of  an  administration  order  against  A.  B. , 
of,  &c.,  debtor. 

The  day  of  ,  18    . 

It  is  this  day  adjudged  that  the  above-named  debtor  do  pay  the 
several  debts  in  the  Schedule  hereto,  and  all  others  now  due  and 
which  may  hereafter  be  duly  proved  under  this  order  in  respect  of 
debts  now  incurred,  in  full  (or  to  the  extent  of  s,  in  the  £). 

And  it  is  ordered  that  the  said  debtor  do  pay  to  the  registrars  of 
the  Court  s.  for  every  days  until  such  debts  shall 

be  paid  in  full  (or  to  the  extent  of  s.  in  the  £),  together 

with  the  costs  of  this  administration,  and  the  costs  of  A-  B.  [tfte 
}>lmntiff  in  the  aetion  uptyii  which  the  order  of  (ubninistratimi  vxis 
rnfide],  and  it  is  directed  that  E.  F.,  of,  &c.,  have  the  conduct  of 
this  order. 

By  the  Court,  &c. 

Here  follows  the  schedule  of  debts. 


5. 

Notice  to  Creditors, 

In  the  County  Court  of  ,  holden  at  .  (Seal.) 

No.  of  administration  order. 

In  the  matter,  &c.,  debtor. 

Take  notice,  that  the  Court  has  this  day  made  an  administration 
order  providing  for  the  payment  of  the  debts  of  the  above-named 
debtor  in  full  {or  to  the  extent  of  s.  in  the  £)  by  instalments 

of  a.  every  days,  and  has  directed  that  E.  F.,  of,  cVrc, 

shall  have  the  conduct  of  the  order. 

Dated,  &c. 

Registrar. 

Bring  this  notice  with  you  when  you  apply  for  a  dividend  or 
2ittend  at  the  ofhce  of  the  registrar  for  any  purpose  whatsoever. 
Hours,  &c. 
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6. 
Warrant  of  Execution. 


,  holden  at 


fSeai; 


In  the  County  Conrt  of 

In  the  matter  of,  &c.  '  debtor. 

Whereas  an  administration  order  was  made  against  the  al^^e- 
named  debtor  on  the  day  of  188    ,  and  whereas » 

has  been  made  to  appear  to  the  [or  a]  registrar  of  the  Coun  tkt 
the  property  of  the  debtor  exceeds  in  value  20  [or  10]  pounds. 

These  are  therefore  to  require  and  order  you  f orthwitli  to  msK 
and  levy  by  distress  and  sale  of  the  goods  and  chattels  of  ^h 
debtor  wheresoever  they  may  be  found  within  the  district  of  tlu> 
Court  (except  the  household  goods,  wearing  apparel,  and  beddis: 
of  the  debtor  or  his  family,  and  tiie  tools  and  implements  of  hi 
trade  to  the  value  in  the  aggregate  of  20  pounds),  the  smn  stated  u 
the  foot  of  this  warrant,  and  also  to  seize  and  take  any  moQeT  v-' 
bank  notes  (whether  of  the  Bank  of  England  or  of  any  other  bank 
and  any  cheques,  bills  of  exchange,  promissory  notea,  bonk 
specialities,  or  securities  for  money  of  the  defendant  which  lii^; 
there  be  foimd,  or  such  part  or  so  much  thereof  as  maybesA^; 
to  satisfy  this  execution,  and  to  pay  what  you  shall  have  so  le^tJ 
to  the  registrar  of  this  Court,  and  make  return  of  what  you  ha^= 
done  under  this  warrant  immediately  upon  the  execution  thereoL 

Given  under  the  seal  of  this  Court,  this  day  of 

188    . 

To  the  High  Bailiff  of  the  'said  Court,  and  othera  the  ^^ 
thereof. 


Amount  to  be  levied*  . 


£        8.       d. 


By  the  Court, 


Registrars  of  the  C^i^"^ 


*  The  amount  to  be  levied  wiU  he — lat,  the  costs  of  tA#  pi*w'-'f 
2nd,  the  costs  of  the  administration,  i.e.,  2s.  in  the  £  on  the  ti»"- 
of  debts  then  ascertained ;  andy  'Srdly,  the  total  amount  of  the  .'- 
scheduled,  or  so  much  thereof  as  the  Court  may  have  orderd  *" " 
paid. 

Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  u 
end  of  five  days  next  following  the  day  on  which  tst; 
were  seized,  unless  they  be  of  a  perishable  natuiv.  <• 
at  the  request  of  the  defendant. 
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7.  Forms. 

Judgment  Summons. 

Tlie  Bankbuptct  Act,  1883,  Sisc.  122,  and  the  Dsbtobs 

Act,  1869. 

In  the  County  Court  of  ,  hoi  den  at  .     (Seal.) 

In  the  matter  of,  &c  debtor.     (Seal.) 

Whereas  an  administration  order  was  made  against  you,  the 
above-named  debtor,  in  this  Court,  on  the  day  of 

18    ,  for  the  payment  of  your  debts  in  full  (or  to  the  extent  of 

in  the  £)  by  instalments  of  shillings  for  every 

days. 

And  whereas  you  have  made  default  in  payment  of  the  sum  pay- 
able in  pursuance  of  the  said  order,  you  are  therefore  hereby  sum- 
moned to  appear  personally  in  this  Court,  at  ,  on  the  day 
of  188  ,  at  the  hour  of  in  the  noon,  to  be  examined 
on  oath  by  the  Court  touching  the  means  you  have  or  have  had 
since  the  date  of  the  order  to  satisfy  the  sum  payable  in  pursuance 
of  the  said  order,  and  also  to  show  cause  why  you  should  not  be 
committed  to  prison  for  such  default ;  and  you  are  hereby  warned 
that  unless  you  can  prove  to  the  contrary,  you  will  under  the 
statute  be  deemed  to  have  had  the  means,  and  to  have  refused  or 
neglected  to  pay  the  sum  in  respect  of  which  you  have  made 
default. 

Dated  this  day  of  18    . 

Registrar  of  the  Court.  * 

£   s.   d. 
Amount  of  instalments  due  and  upon  payment  of  which 

no  further  proceedinss  will  be  had  until  default  in 

payment  of  next  instalment 


8. 
Order  of  CommitmenL 

"  The  Bankruptcy  Act,  1883,  and  the  Debtors  Act,  1869.'' 

In  the  [title  of  C&urt  ordering  eommittoT].  (Seal.) 

No.  of  order  of  administration. 
No.  of  judgment  summons. 
No.  of  order. 
In  the  matter  of,  &c.  debtor. 

To  the  High  Bailiff  and  others  the  Bailiffs  of  the  said  Court  and  all 
peace  officers  within  the  jurisdiction  of  the  said  Court,  to  the 
governor  or  keeper  of  the  [prison  used  by  (he  Court,  if  the  debtor 
is  resident  within  the  jurisdiction  ;  if  not,  no  name  of  prison,  to  be 
ijiserted]. 
Whereas  an  administration  order  was  made  against  the  above- 
named  debtor  on  the  day  of  for  the  payment  of  his 
debts  in  full  [or  to  the  extent  of                  in  the  £],  by  instalments 
of                shiUings  for  every                days. 

And  whereas  the  debtor  has  made  default  in  payment  of . 
payable  in  pursuance  of  the  said  order. 

And  whereas  a  summons  was  duly  issued  out  of  this  Court,  by 

3  B  2 
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Forms.      which  the  debtor  was  required  to  appear  personally  at  this  Court 

on  tiie  day  of  18     ,  to  be  examined  on  (latk 

touching  the  means  he  had  then  or  had  since  the  date  of  the  girder 
to  satisfy  the  sum  then  due  and  payable  in  pursuance  of  the  opIct, 
and  to  show  cause  why  he  should  not  be  committed  to  piisoD  i*f 
such  default,  which  summons  has  been  proved  to  this  OurttobTe 
been  duly  served  on  the  debtor. 

And  whereas,  at  the  hearing  of  the  said  summons  it  has  not  been 
proved  to  the  satisfaction  of  uie  Court  that  the  debtor  has  not  [  ^' 
has  not  had]  since  the  date  of  the  order  the  means  to  pay  the  siin 
then  due  and  payable  in  pursuance  of  the  order. 

And  whereas  the  debtor  has  refused  [or  neglected]  to  pay  tbe 
same,  and  has  shown  no  cause  why  he  should  not  be  committed  to 
prison. 

Now,  therefore,  it  is  ordered  that,  for  such  default  as  sforea. -i 
the  debtor  shall  be  committed  to  prison  for  daj8,uiil^^ 

he  shall  sooner  pay  the  sum  stated  below  as  that  upon  the  paymtr. 
of  which  he  is  to  be  discharged. 

These  are  therefore  to  require  you,  the  said  high  bailiff,  bai!:^' 
and  others,  to  take  the  debtor,  and  to  deliver  him  to  the  goTent ' 
or  keeper  of  the  ,  and  you  the  said  governor  or  keeper  t 

receive  the  defendant,  and  keep  him  safely  in  the  said  prison  for 
days  from  the  arrest  under  this  order,  or  until  he  shall  ^ 
sooner  discharged  by  due  course  of  law. 

Given  under  the  seal  of  this  linsert  daie  of  order]  k; 

of  18    . 

Registrar  of  the  Conii 

£  i.  i 
Total  amount  of  instalments  due  at  the  time  of  issuing 
of  the  judgment  summons  and  upon  payment  of  which 
the  prisoner  will  be  discharged  ..... 

N.B. — Where  this  order  m  sent  to  a  foreign  Court  under  *.  1'*^ .' 
County  Courts  Act,  1846,  the  registrar  of  that  Cwii  i" 
insert  the  name  of  the  prison  used  by  the  foreign  Court, 


9. 
Notice  to  Debtor  of  Creditor's  Claitn. 

In  the  County  Court  of  holden  at  .    (Seal.) 

No.  of  administration  order 

In  the  matter,  &c.  debtor. 

Take  Notice  that  A.  B.  of,  &c.,  states  that  you  owe  him  ther^ 
of  £  f  or  (  )  and  claims  to  be  scheduled  as  a  cred"-  ' 

for  that  sum,  and  further  take  notice  that  if  you  wish  to  dbv" 
such  claim  you  must  within  seven  days  from  this  date  tear  of  ^ 
return  the  notice  at  the  foot  hereof  to  the  office  of  the  Registrtf. 

If  you  do  not  return  the  notice  as  above  mentioned  the  s./ 
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claim  will  be  taken  to  be  admitted  by  you  and  will  be  added  to  the      Forms. 
Schedule  accordingly.  - 

To  E,  F.,  &c. 

Notice. 

No.  of  administration  order 

I  object  to  the  claim  of  A.  B.,  of  against  me. 

debtor. 


10. 
Notice  to  Creditor  ^lat  his  Claim  is  not  objected  to. 

In  the  County  Court  of  holden  at  .         (Seal.) 

No.  of  administration  order. 

In  the  matter  of,  &c.  debtor. 

Take  Notice  that  the  debtor  has  not  given  notice  of  his  intention 
to  dispute  your  claim^  and  that  the  same  has  been  added  to  the 
Schedule  of  proofs. 

To  A.  B.,  &c. 

You  must  retain  this  notice  and  produce  it  when  you  come  to 
the  office  to  receive  dividends  or  for  any  other  purpose. 


11. 
Superseding  Order  of  Administration, 

Bankruptcy  Act,  1883,  Sec.  122. 

In  the  County  Coturt  of  holden  at  .     (Seal.) 

on  the  day  of  18    . 

In  the  matter,  &c.  debtor. 

Whereas  the  above-named  debtor  under  this  order  has  paid 
into  Court  a  sum  sufficient  to  pay  each  creditor  scheduled  to  the 
extent  thereby  provided,  and  the  costs  of  the  plaintiff  and  of  the 
£bdniinistration,  it  is  ordered  that  such  order  is  superseded  and  the 
debtor  is  discharged  from  his  debts  to  the  creditors  scheduled  under 
Buch  order. 

By  the  Court. 
Registrar. 
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12. 

Notices  of  Orders  of  Administration  made  at  the  Camdy  Ccmri  of 
holden  at  on  the  day  of  IS    ytobt^J 

to  the  Registry  of  County  Coiirt  Judgments,  tvUhin  ikrtt  d>i^  ^j 
the  making  of  the  Order* 


HAMB  OF   DEBTOR. 

BBSIDBKCB. 

Descrip- 
tion. 

Gitn 
Amount 
of  Debts. 

Niimlcr 

Surname. 

Christian  Name 
or  Names. 

Place, 

8treet,&c. 

Countj. 

of 
Onier. 

£     8.    d. 

I  hereby  certify  that  the  above  return  is  correct. 


Seal  of  Court. 


Kegistrar. 


(Signed)        SELBORNE,  C. 


I  concur, 


J.   CHAMBERLAIN, 

President  of  the  Board  of  Tr»^ 


December  1,  1883. 
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FORM     OF     COMPOSITION    DEED. 

Composition  Deed  under  Sect,  18  of  the  Bankruptcy  Act,  1883. 

This  Indenture  made  the  day  of  »  18    >  Between      Forma 

A.  B.,  of,  &c.  {hereinafter  called  the  debtor),  of  the  first  part.  C.  D., !L 

of,  &c.  (furety),  of  the  second  part,  and  E.  F.,  of,  &c.   (tnuftee 
appointed  under  aub-s.  12),  of  the  third  part  (a).     Whereas  the 
debtor  haring  been  unable  to  pay  his  debts  filea  on  the 
day  of  ,  18     ,  in  the  (state  Court),  a  petition  alleging  that 

he  was  unable  to  pay  his  debts  (or  '*  a  petition  vxis  present^  ^ 
a  creditor  against  the  said  debtor  alleging  an  act  [or  acts)  of  bank- 

ruptcy and  praying  for  a  receiviivg  order  to  be  made  against  0ie  said 
debtor ").     And  whereas  on  the  day  of  18    ,  a  re- 

ceiving order  was  in  pursuance  of  the  Bankruptcy  Act,  1883,  duly 
made  by  the  Court  in  respect  of  the  property  and  estate  of  the  said 
debtor,  and  the  official  receiver  was  duly  appointed  to  receive  and 
protect  the  said  property  and  estate,  AInd  whereas  at  a  meeting 
of  creditors  duly  convened  and  duly  held  pursuant  to  the  said  Act, 
the  statutory  majority  of  creditors  of  the  said  debtor  (that  is  to 
say,  a  majority  in  number  and  three-fourths  in  value  of  the  credi- 
tors present,  personally  or  by  proxy,  and  voting  on  the  resolution), 
by  special  resolution  resolved  to  entertain  a  proposal  for  a  composi- 
tion ui  satisfaction  of  the  debts  due  to  them  from  the  debtor  (or  **  a 
proposal  for  a  scheme  of  arrangement  of  the  debtor's  affairs  as  the  <Mse 
may  be  '7-  And  such  proposal  which  was  then  and  there  made  by  or 
on  behalf  of  the  said  debtor  and  entertained  as  aforesaid,  was 
(1)  That  the  said  debtor  should  pay  a  composition  of  shillings 

in  the  £  in  satisfaction  of  the  debts  due  to  the  creditors  from 

the  debtor ;  (2)  That  such  composition  should  be  payable  within 
three  calendar  months  from  the  said  day  of  ,  18 

{or  *  *  within  three  calendar  m^onths  from  the  date  of  tfte  final  approval  of 
this  composition  by  the  Court ") ;  (3)  That  the  said  composition  should 
be  secured  bv  the  joint  and  several  covenants  of  ilie  said  debtor 
and  some  other  person  to  be  approved  by  the  said  E.  F.  as  the 
debtor's  surety  ;  (4)  That  the  said  E.  F.  should  be  appointed  trustee 
in  the  said  matter  ;  (5)  That  the  terms  of  the  said  composition 
should  be  embodied  in  a  deed  to  be  made  between  such  parties  and 
to  contain  such  covenants  and  provisions  as  the  said  E.  F.  should 
consider  necessary  or  proper,  and  as  should  afterwards  be  approved 
by  the  Court.  And  whereas  the  public  examination  of  the  said 
A.  B.  was  concluded  on  the         day  of  >  IB    ,  And  whereas 

(a)  It  seems  the  creditors  should  not  be  made  parties,  they  -will  be  bound, 
if  the  scheme  or  composition  is  duly  carried  and  approved  by  the  Judge.  See 
Bub-s.  8,  s.  IS. 
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Forms.      at  a  subseiiuent  meeting  duly  convened  and  held  on  the 

day  of  >  18    ,  pursuant  to  the  said  Act,  the  said  pn?^ 

set  forth  in  the  last  recital  was  duly  confirmed  by  a  re&4ir..  j: 
passed   by  a  majority  in  number  representing  three-founKs  q 
value  of  all  the  creditors  who  had  then  proved  their  reside- tj^- 
debts,  and  reckoning  in  such  number  all  creditors  who  were  eu'';< 
to  assent  to  or  dissent  from  such  resolution  whether  pers-iii.- 
present  or  otherwise,  and  had  so  assented  or  dissented  as  requirt^- 
i)y  the   said    Act,   subject  nevertheless   to  the  approyal  of  tb 
Court,  to  be  expressed  by  the  seal  of  the  Court  being  atttcheu  *• 
this  instrument  upon  sudi  approval  being  given  hereto,  and  sutjiii 
likewise  to  the  report  to  be  made  by  the  official  receiver  to  t-? 
Court  pursuant  to  the  said   Act  ^  by  an  order  of  Cotirt.  "^ 
svh-s.  7).     And  whereas  the  said  E.  F.  has  approved  of  the  s.' 
C.  D.  as  the  surety  for  the  payment  of  the  said  composition  *t. 
has  directed  that  the  deed  embodying  the  terms  of  the  said  ir^ 
position  shall  ccmtain  such  covenants  and  provisiona  as  herein^'' 
appear.     And  whereas  the  said  official  receiver  having  duly  Uj*  • 
his  report,  the  Court  has  approved  of  the  terms  of  this  deed  ^l^-- 
is  testified  by  the  seal  of    the  Court  being  attached  ti>  i-j^^ 
presents  {or  as  appears  by  an  order  of  Court,  dated,  &c).   • "' 
THIS  indenture  WITNESSETH  that  for  carrying  into  effect  the  -^ 
resolution  and  in  considjration  of  the  premises,  the  debtor  ^.^[^ 
said  C.  D.  do  for  themselves,  their  heirs,  executors,  and  admiii^ 
trators,  and  as  separate  covenants  each  of  them  doth  for  him^^ 
his  heirs,  executors  and  administrators,  hereby  covenant  with  i- 
said  E.  F. ,  his  executors  and  administrators,  that  they  the  o-^^ 
nanting  parties,  or  one  of  them,  their  or  one  of  their  heire,  ^'^^'^;' 
tors  or  adminbtrators,  will  within  one  calendar  month  fn>^  ^'\ 
date  of  these  presents  pay  to  the  said  E.  F.,  his  executor* - 
administrators,  the  said  composition  of  shillings  and        ^ 

pence  in  the  pound  upon  the  respective  debts  due  to  the  cml''| 
from  the  debtor,  And  it  is  hereby  agreed  and  declared  t> 
upon  payment  to  the  said  E.  F. ,  his  executors  or  administraKjp- 
the  moneys  so  covenanted  to  be  paid  as  aforesaid,  he  the  said  r^ 
his  executors  or  administrators,  shall  stand  possessed  of  the  ^^ 
In  trust  for  the  said  creditors,  their  executors,  administrator  • 
successors,  in  proportion  to  the  amount  of  their  respective  ue|'^" 
and  shall  on  demand  pay  and  divide  the  same  amongst  v»^^ 
accordingly.  Provided  always  and  it  is  hereby  aoeebd  *  , 
DECLARED  that  although  as  between  the  said  A.  ^•^^.y'!^^ 
C.  D.  respectively,  the  said  C.  D.  is  only  a  surety  for  the  said  ^  ^ 
yet  as  between  the  said  C.  D.  on  the  one  hand,  and  the  said  ^  ,^ 
and  the  said  creditors  on  the  other  hand,  he  the  said  C.  ^v?  \^ 
considered  as  a  principal  debtor  for  the  moneys  intended  to  ^ 
secured  by  these  presents,  so  that  the  said  C.  D.,  his  heirs,  ^^^ 
tors  or  administrators,  shall  not  be  released  or  exonerated  by  ti^ 
being  given  to  the  said  A.  B.,  his  heirs,  executors  or  admimstra^,^ 
or  by  any  other  dealing  between  the  said  E.  F.  and  the  »id  ^^ 
tors,  or  any  of  them,  their  or  any  of  their  executors,  administr*J^j^ 
or  assigns  on  the  one  hand,  and  the  said  A.  B.,  his  heiis,  execQ''  - 
or  administrators  on  the  other  hand,  or  by  any  act,  or  oniisfl^^  ^ 
the  said  E.  F.  and  the  said  creditors,  or  any  of  them,  their  or  *-^ 
of  their  executora,  administrators  or  assigns,  or  by  any  m*^*^  . 
thing  whatsoever  whereby  the  said  C.  D.,  his  heirs,  execuP^ri^^ 
administrators  as  a  surety  or  sureties  only  for  the  said  A.  P''^' 
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heirs,  or  executors,  administrators,  would  be  so  released  or  exone-      Forms. 
rated,  And  this  Indenture  also  witnessbth  that  for  further 
effectuating  the  said  resolution  and  for  the  consideration  aforesaid, 
It  is  hereby  aqreed  and  declared  between  and  by  the  debtor  on 
the  one  hand  and  the  said  E.  F.  on  behalf  of  and  so  as  to  bind  the 
said  creditors  on  the  other  hand  that  the  said  composition  shall 
(subject  and  without  prejudice  to  the  provisions  hereinafter  con- 
tained and  expressly  subject  to  all  the  statutory  rights  of  the 
creditors  pursuant  to  the  said  Act  {see  Sect  18,  siib-8,  10,  11, 14,  16 
and  Sett.  19),  be  accepted  by  the  creditors  in  full  discharge  of  their 
respective  debts,  and  that  upon  payment  to  the  said  E.  F.»  his 
executors  or  administrators  (6),  these  presents  shall  operate  as  fully 
and  effectually  as  an  order  of  discharge  under  the  Bankruptcy  Act, 
1883,  and  may  be  pleaded  in  bar  to  any  claim  in  respect  of  any  such 
debts,  Provided  always  and  it  is  hereby  agreed  and  declared 
that  these  presents  shall  not  in  anywise  prejudice  or  affect  the 
rights  or  remedies  of  any  creditor  against  any  surety  or  sureties  (c), 
or  any  person  or  persons  other  than  the  debtor,  his  heirs,  executors 
or  administrators,  or  any  security  which  any  creditor  may  have  or 
claim  for  his  debt  or  debts,  but  nevertheless  if  such  security  shall 
be  enforceable  against  the  debtor  or  his  estate  or  effects  then  and 
in  that  case  such  creditor  (unless  he  shall  consent  to  abandon  his 
said  security)  shall  be  entitled  to  receive  the  composition  upon  so 
much  only  of  his  said  secured  debt  or  debts  as  may  remain  after 
such  security  shall  have  been  realised  or  after  credit  shall  have 
been  given  for  the  full  value  thereof  (<£).     Provided  always  that 
the  said  debtor  shall  pay  to  the  said  E.  F.  upon  the  execution 
hereof  a  sum  sufficient  to  pay  all  such  preferential  claims  and 
demands  as  appear  or  are  foimd  to  be  due  and  owing  by  the  debtor 
in  priority  to  all  other  claims  and  demands  whatsoever  under  this 
deed  (see  Sect.  18,  sub-s.  (14),  and  88.  30,  41). 
In  witness,  &c. 

(b)  The  approval  of  the  Conrt  and  tho  RcceiTer's  Certificate  will  be  con- 
clusive and  tantamonnt  to  a  discharge. 

(c)  This  proviso  is  probably  unnecessary.     See   *' Davidson's  Preccdenta," 
3rd  ed.,  vol.  v.  p.  539,  and  see  s.  18,  snb-s.  15,  a.  30. 

(rf)  See  Ex  parte  Hodgkin^oti,  1  Ch.  D.  702. 
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Habendum  to 
inspectors. 

Further 
testatum. 

Covenants. 


FORM    OF    DEED     OF    ARRANGEMENT. 

EecitaU,  etc.,  /or  Scheme  of  Arrangement  under  &d.  23. 

This  Indenture  made  the  day  of  ,  18   ,  Bbtvs5 

A.  B.,  of,  &c.  {trustee  in  baiikruptcy),  of  the  first  part,  R  F-  of,i'' 
(iHiHknipt),  of  the  second  part,  and  the  said  A.  B.  and  C.  D.  and  L  L 
uf,  &c.  (iiispecU/rs  or  members  of  committee),  of  the  third  part  ^^HSii- 
AS  on  the  day  of  ,  18     ,  the  said  E.  F.  was  adjud]cat<- 

a  bankrupt  by  (describe  Cwirt  in  which  bankruptcy  took  fioffs  ^^' 
WHEREAS  the  said  A.  B.  was  duly  chosen  and  appointed  Uie  im^te: 
of  the  property  of  the  said  bankrupt.  And  whereas  at  a  meci^^ 
of  creditors  held  under  the  said  bankruptcy  on  the  ^^^ 

,  18    ,  pursuant  to  notice  in  the  Gazette  {seeasio  cohr  v 
m£etingy  General  R\d^),  a  majority  in  number  and  three-fourths- 
value  of  the  creditors  present  personally  or  by  proxy  at  the  saj3 
meeting  of  creditors,  and  voting  on  the  resolution,  resokeQ' 
entertain  a  proposal  for  a  scheme  of  arrangement  of  the  bankroll  >> 
affairs,  And  the  said  scheme  of  arrangement  then  and  there  p'^ 
posed  on  behalf  of  the  debtor  and  entertained  by  the  said  cmii'*  :^ 
was  as  follows  :  (1)  That  the  estate  should  be  liquidated  under » 
scheme  of  arrangement  which  was  calculated  to  benefit  thegent^ 
body  of  the  creditors  as  a  settlement  of  the  affairs  of  the  said  baci 
rupt ;  (2)  That  for  tlie  purpose  of  effectuating  such  setUementtk 
estate  of  the  bankrupt  should  be  wound  up  under  inspecti  i^ 
(3)  That  the  first  inspectors  should  be  the  said  A.  B.,  G.  D.  &^^' 
L  K.  ;  (4)  That  the  terms  of  the  said  scheme  of  settlement  sk«- 
be  embodied  in  a  deed  to  be  prepared  and  settled  by  such  coun*-^' 
a  majority  of  the  inspectors  (or  committee)  should  approve;  (^)  ^^ 
the  said  Bcheme  of  settlement  should  be  accepted  by  the  trast<^'  '• 
the  property  of  the  bankrupt,  but  subject  to  the  statutory  ^W^^^^ 
of  the  Court  to  be  obtained  and  evidenced  by  the  seal  of  the  U'^"^ 
being  affixed  to  these  presents  ;  and  (6)  That  the  order  of  ^P-' 
cation  should  be  annulled  and  the  property  of  the  bankmpt  thef^ 
upon  become  vested  as  the  Court  should  order  and  subject  thertt"^' 
is  hereby  provided  and  directed.  And  whereas  at  a  subseqacnt  nie^ 
iug  of  the  creditors  duly  convened  and  held  on  the      day  of    ^^  ^ 
by  a  resolution  passed  by  a  majority  in  number  and  represen'-^ 
three-fourths  in  value  of  all  the  creditors  who  had  proved,  inclo?-^' 
of  all  such  as  were  entitled  to  assent  to  or  dissent  from  the  ^' 
resolution  by  letter  or  otherwise  and  who  exercised  such  their  r^'?-- 
the  said  resolutions  were  duly  confirmed.  And  whereas  the  oft<^- 
receiver  having  reported  and  the  Court  approving  of  such  schti^ 
of  settlement  has  testified  such  approval  by  the  seal  of  the  ^<^^[ 
being  attached  to  these  presents.  Now  this  Indenture  wirys^'^' 
(assigntlie  banhnipVn  real  ar^ personal  estate  to  inspectors  orcom»l^*" 

Testatum  and  (1)  covenants  by  bankrupt,  and  to  make  outsa^"^ 
of  his  estate  when  required  by  inspector.  (2)  To  manage  busifif 
and  see  general  covenants  (*' Davidson's  Precedents,**  3rd  ed.,  ^^'^ ' 


(  747   ) 


APPENDIX   (E). 


DEBTORS  ACT,  1869. 
32  &  33  Vict.  c.  62. 

An  Ad  for  the   Abolition   of  Imjyrisonment  for  Debt,  for  the 
punishment  of  fraudulent  debtors,  and  for  other  purposes. 

I'dth  August,  1869.] 

Be  it  enacted  bj  the  Queen's  most  excellent  Majesty,  by  and     g|  1^4, 

with  the  advice  and  consent  of  the  Lords  spiritual  and  tem- 

])oraI,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  "The  Debtors  short  title. 
Act,  1869;* 

2.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Extent  f  A  t 

3.  This  Act  shall  not  come  into  operation  until  the  day  on 

which  The  Bankruptcy  Act,  1869,  comes  into  operation,  wliich  ^eTwr^n- 
day  is  hereinafter  referred  to  aa  the  commencement  of  this  Act,  rtructfon  of  ** 
and  words  and  expressions  defined  or  explained  in  The  Bank-  Act. 
ruptcy  Act,  1869,  shall  have  the  same  meaning  in  this  Act. 


PART  I. 

Abolition  of  Imprisonment  for  Debt. 

4.  With  the  exceptions  hereinafter  mentioned,  no  person  Abolition  of 
shall,  after  the  commencement  of  this  Act,  be  arrested  or  im-  imprisonment 
prisoned  for  making  default  in  payment  of  a  sum  of  money.       ^^^  ^^^^  ^i**^ 

There  shall  be  excepted  from  the  operation  of  the  above  «*«^P**«°«- 
enactment : 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  See  Bank- 

a  penalty,  other  than  a  penalty  in  respect  of  any  con-  ^ptcy  Act, 

frnrt  •  ^^^^»  ^'  ^X^)' 

*  103    122 

2.  Default  in  payment  of  any  sum  recoverable  summarily  Ap^ndix(B.). 

boforo  a  justice  or  justices  of  the  peace  : 
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4,6. 


See  Debtors 
Act,  1878, 
p.  757. 


Saving  of 
power  of 
committal  for 
small  debts. 

Bankruptcy 
Act,  1883, 
8.  103. 


llcptaled. 

Ibid.,  88.  103, 
169,  and 
Sched.  (5). 


IUd.j  B.  122, 
and  Geu.  Rules, 
Apxiondix  (B). 


3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  cap- 

city  and  ordered  to  pay  by  a  court  of  equity  any  m. 
in  his  possession  or  under  his  control : 

4.  Default  by  an  attorney  or  solicitor  in  paymoit  of  a«i; 

when  ordered  to  pay  costs  for  misconduct  as  auch, orb 
payment  of  a  sum  of  money  when  ordered  to  pay  tis 
same  in  his  character  of  an  officer  of  the  Court  makiu' 
the  order  : 

5.  Default  in  payment  for  the  benefit  of  creditors  of  aij 

portion  of  a  salary  or  other  income  in  respect  of  i> 
payment  of  which  any  Court  having  jurisdiction  it 
bankruptcy  is  authorised  to  make  an  order : 

6.  Default  in  payment  of  sums  in  respect  of  the  paymeD:G: 

which  orders  are  in  this  Act  authorised  to  be  made : 
Provided,  first,  that  no  person  shall  be  imprisoned  in  any  c^ 
excepted  fr:)m  the  operation  of  this  section  for  a  longer  per^ 
than  one  year  ;  and,  secondly,  that  nothing  in  this  section  s!i^^ 
alter  the  effect  of  any  judgment  or  order  of  any  Court  Kr 
payment  of  money  except  as  regards  the  arrest  and  impri?:-- 
ment  of  the  person  making  default  in  paying  su3h  money. 

5.  Subject  to  the  provisions  hereinafter  mentioned,  and  t 
the  prescribed  rules,  any  Court  may  commit  to  prison  fors 
term  not  exceeding  six  weeks,  or  until  payment  of  the  sum  fc. 
any  person  who  makes  default  in  payment  of  any  debtor::!- 
stalment  of  any  debt  due  from  him  in  pursuance  of  anyonJ' 
or  judgment  of  that  or  any  other  competent  Court 

Provided — (1.)  That  the  jurisdiction  by  this  section  gi^^- 
of  committing  a  person  to  prison  shall,  in  the  case  of  sr.; 
Court  other  than  the  superior  Courts  of  law  and  equity?  ^*^ 
exercised  only  subject  to  the  following  restrictions;  that  is *^' 
say, 

(a.)  Be  exercised  only  by  a  Judge  or  his  deputy,  and  by jc 
order  made  in  open  Court  and  showing  on  its  f^^ 
the  ground  on  which  it  is  issued  : 
(b,)  Be  exercised  only  as  respects  a  judgment  of  a  siq^^"- 
Couri  of  law  or  equity  when  suc/i  judgmmt  doe^  ? 
exceed  fifty  poundSy  exclimve  of  costs  : 
(c.)  Be  exercised  only  as  respects  a  judgment  of  a  Coa:'- 

Court  by  a  County  Court  Judge  or  his  deputy. 
(2.)  That  such  jurisdiction  shall  only  be  exercised  where  :^ 
is  proved  to  the  satisfaction  of  the  Court  that  the  pers'' 
making  default  either  has  or  has  had  since  the  date  of  i^- 
order  or  judgment  the  means  to  pay  the  sum  in  res{H?tt^^- 
which  he  has  made  default,  and  has  refused  or  neglected  • 
refuses  or  neglects,  to  pay  the  same. 

Proof  of  the  means  of  the  person  making  default  may  ^< 
given  in  such  manner  as  the  Court  thinks  just ;  and  fort- 
I>urposefi  of  such  proof  the  debtor  and  any  witneejses  may '' 


DEBTORS  ACT,    1869.  749 

Bummoned  and  examined  on  oath,  according  to  the  prescribed      §S  5,  6. 
rules. 


Any  jurisdiction  by  this  section  given  to  the  superior  Courts  93  94^*8  99 
raay  be  exercised  by  a  Judge  sitting  in  Chambers,  or  otherwise,  103, 110.  *     ' 
in  the  prescribed  manner. 

For  the  purposes  of  this  section  any  Court  may  direct  any 
debt  due  from  any  person  in  pursuance  of  any  order  or  judg- 
ment of  that  or  any  other  competent  Court  to  be  paid  by 
instalments,  and  may  from  time  to  time  rescind  or  vary  such 
order. 

Persons  committed  under  this  section  by  a  superior  Court  75;^.^  as.  11 7, 
may  be  committed  to  the  prison  in  which  they  would  have  118,  il9, 120, 
been  confined  if  arrested  on  a  writ  of  capias  ad  satisfaciendum, 
and  every  order  of  committal  by  any  superior  Coui-t  shall, 
subject  to  the  prescribed  rules,  be  issued,  obeyed,  and  executed 
in  the  like  manner  as  such  writ. 

This  section,  so  far  as  it  relates  to  any  County  Court,  shall 
be  deemed  to  be  substituted  for  sections  ninety-eight  and 
ninety-nine  of  The  County  Court  Act,  1846,  and  that  Act  and 
the  Acts  amending  the  same  shall  be  construed  accordingly, 
and  shall  extend  to  orders  made  by  the  County  Court  with 
respect  to  sums  due  in  pursuance  of  any  order  or  judgment  of 
any  Court  other  than  a  County  Court. 

No  imprisonment  under  this  section  shall  operate  as  a  satis-  Ibid.,  bs.  102, 
faction  or  extinguishment  of  any  debt  or  demand  or  cause  of  122. 
action,  or  deprive  any  person  of  any  right  to  take  out  execution 
against  the  lands,  goods,  or  chattels  of  the  person  imprisoned, 
in  the  same  manner  as  if  such  imprisonment  had  not  taken 
place. 

Any  person  imprisoned  under  this  section  shall  be  discharged 
out  of  custody  upon  a  certificate  signed  in  the  prescribecl 
manner  to  the  effect  that  he  has  satisfied  the  debt  or  instalment 
of  a  debt  in  respect  of  which  he  was  imprisoned,  together  with 
the  prescribed  costs  (if  any). 

6.  After  the  commencement  of  this  Act  a  person  shall  not  be  Power  under 
an-ested  upon  mesne  process  in  any  action.  certain  cir- 

Where  the  plaintiff  in  any  action  in  any  of  Her  Majesty's  cumstancea  to 
Suj)erior  Courts  of  Law  at  Westminster,  in  which,  if  brought  Jj^lb^^t^to 
before  the  commencement  of  this  Act,  the  defendant  would  quft  EngLnd. 
have  been  liable  to  arrest,  proves  at  any  time  before  final  judg-  ge©  r  s  C  ' 
ment  by  evidence  on  oath,  to  the  satisfaction  of  a  Judge  of  one  1883,  Appen- 
of  those  Courts,  that  the  plaintiff  has  good  cause  of  action  dix  (P.), 
against  the  defendant  to  the  amount  of  fifty  pounds  or  upwards,  P-  ^^S- 
and  that  there  is  probable  cause  for  believing  that  the  defen-  Bankruptcy 
dant  is  about  to  quit  England  unless  he  be  apprehended,  and  ^^K^?^L 
that  the  absence  of  the  defendant  from  England  will  materially  **     ^'*     * 
rejudice  the  plaintiff  in  the  prosecution  of  his  action,  such 
udge  may  in  the  prescribed  manner  order  such  defendant  to 
be  arrested  and  imprisoned  for  a  period  not  exceeding  six 
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months,  unless  and  nntil  he  has  sooner  giTen  the  prescribed 
security,  not  exceeding  the  amount  claimed  in  the  action,  th&t 
he  will  not  go  out  of  England  without  the  leare  of  the  Coart 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a 
penalty,  other  than  a  j>enalty  in  respect  of  any  contract,  it 
shall  not  be  necessary  to  prove  that  the  absence  of  the  defendant 
from  England  will  materially  prejudice  the  plaintiff  in  the  pro- 
secution of  his  action,  and  the  security  given  (instead  of  being 
that  the  defendant  will  not  go  out  of  England)  shall  be  to  the 
effect  that  any  sum  recovered  against  the  defendant  in  the  action 
shall  be  paid,  or  that  the  defendant  shall  be  rendered  to 
prison. 

7.  Where  any  person  is,  at  the  commencement  of  this  Act. 
in  custody  in  pursuance  of  a  writ,  attachment,  or  other  process 
in  any  case  in  which  he  would  not  be  liable  to  be  arrested  or 
imprisoned  after  the  commencement  of  this  Act,  such  person 
shall,  at  the  commencement  of  this  Act,  be  discharged  from 
such  custody  without  payment  of  any  fees,  but  his  arrest,  im- 
prisonment, or  discharge  shall  not  affect  the  creditor's  rig^lits 
or  remedies  for  enforcing  the  payment  of  any  money  due  to 
him,  or  deprive  the  creditor  of  the  benefit  of  any  charge  or 
security  on  any  property  of  the  debtor. 

Where  at  the  commencement  of  this  Act  special  bail  has 
been  given  in  any  action  the  defendant  in  which  after  the  com- 
mencement of  this  Act  cannot  be  imprisoned  on  makinir 
default  in  satisfying  the  judgment  recovered  against  him  in 
such  action,  the  condition  of  such  bail,  instead  of  being  that 
the  judgment  shall  be  satisfied  or  the  defendant  rendered  to 
prison,  shall  be  deemed  to  be  that  the  defendant  shall  not  go 
.out  of  England  without  leave  of  the  Court. 

8.  Sequestration  against  the  property  of  a  debtor  may,  after 
the  commencement  of  this  Act,  be  issued  by  any  Court  of 
equity  in  the  same  manner  as  if  such  debtor  had  been  actuall; 
arrested. 

9.  Nothing  in  this  part  of  this  Act  shall  in  any  way  affect 
any  right  or  power,  under  The  Bankruptcy  Act,  1869,  to  arrest 
or  imprison  any  person. 

10.  In  this  part  of  this  Act  the  term  **  prescribed  "  means 
as  follows  : — 

As  respects  the  Superior  Courts  of  common  law,  prescribed 
by  general  rules  to  be  made  in  pursuance  of  The  Common 
Law  Procedure  Act,  1852  ; 

As  respects  the  Superior  Conrts  of  equity,  prescribed  by 
general  rules  and  orders  to  be  made  in  pursuance  of  the 
Act  of  the  session  of  th^  fifteenth  and  sixteenth  years  of 
the  reign  of  Her  present  Majesty,  chapter  eighty  ; 

As  respects  the  County  Courts,  prescribed  by  general  rules 
to  be  made  under  the  County  Court  Act,  1856  ;  and 

As  respects  any  other  Court,  prescribed  by  the  rules  to  be 
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made,  with   the   approval  of  the    Lord  Chancellor,  by    IS  10,  IL 
the  persons  having  power  to  make  rules  in  relation  to  the  ' 

practice  of  such  Court ;  or  if  there  be  no  such  persons,  by 
the  Judge  of  such  Court ; 
And  general  rules  and  orders  may  respectively  be  made  by 
such  authorities  as  aforesaid,  for  the  puri)ose  of  carrying 
into  effect  this  part  of  this  Act. 


PART  II. 

Punishment  of  Fraudulent  Debtors. 

11.  Any  person  adjudged  bankrupt,  and  any  person  whose  Punishment  of 
affairs  are  liquidated  by  arrangement  in  pursuance  of  The  fraudulent 
Bankruptcy  Act,  1869,  shall,  in  each  of  the  cases  following,  be  *^®^^®"' 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  liable  to  be  imprisoned  for  any  time  not  exceeding  two 
years,  with  or  without  hard  labour  ;  that  is  to  say, 

1.  If  he  does  not,  to  the  best  of  his  Tcnowledge  and  belief,  Bankruptcy 

fully  and  truly  discover  to  the  trustee  administering  his  Act,  1883,  ss. 
estate  for  the  benefit  of  his  creditors  all  his  property,  }?*q^^'if^*/9x 
real  and  personal,  and  how,  and  to  whom,  and  for  what  jg^*  ^65^166 
consideration,  and  when  he  disposed  of  any  part  thereof,  le?! 
except  such  part  as  has  been  disposed  of  in  the  ordinary 
way  of  his  trade  (if  any),  or  laid  out  in  the  ordinary 
expense  of  his  familyr  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud  : 

2.  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs,  Ihid.,  as.  27, 

all  such  part  of  his  real  and  personal  property  as  is  in*  28. 
his  custody  or  under  his  control,  and  which  he  is  required 
by  law  to  deliver  up,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  demand : 

3.  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs  Ibid. 

all  books,  documents,  papers,  and  writings  in  his  custody 
or  under  his  control  relating  to  his  property  or  affairs, 
unless  the  jury  is  satisfied  that  he  nad  no  intent  to 
defraud : 

4.  If  after  the  presentation  of  a  bankruptcy  petition  against  /6td.,  s.  163, 

him  or  the  commencement  of  the  liquidation,  or  within  soV-s-  (!)• 
four  months  next  before  such  presentation  or  commence- 
ment, he  conceals  any  part  of  his  property  to  the  value 
of  ten  pounds  or  upwards,  or  conceals  any  debt  due  to 
or  from  him,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud  : 

5.  If  after  the  presentation  of  a  bankruptcy  petition  against 

him  or  the  commencement  of  the  liquidation,  or  within 
four  months  next  before  such  presentation  or  commence- 


752  APPENDIX    (e). 

§  11.     ^  ment,  he  fraudulently  removes  any  part  of  hia  prr^penj 

■*  '  of  the  value  of  ten  pounds  or  upwanjs  : 

Ibid.,  8.  16.         6.  If  he  makes    any  material  omission  in  any  stat<?c:  p* 

relating  to  his  affairs,  unless  the  jury  is  satisfied  tba:  b 
had  no  intent  to  defraud  : 
Ibid.,  8.  37.         7^  if^  knowing  or  believing  that  a  false  debt  has  been  pnvl 

by  any  person  under  the  bankruptcy  or  liquidation,  t 
fail  for  the  period  of  a  month  to  inform  such  trasta  :* 
aforesaid  thereof : 
Ihul,  8.  27.         8.  If  after  the  presentation  of  a  bankruptcy  petition  agair.* 

him  or  the  commencement  of  the  liquidation  he  pre\>v.- 
the  production  of  any  book,  document,  paper,  or  wri' .^ 
affecting  or  relating  to  his  property  or  affairs,  ur...  • 
the  jury  is  satisfied  that  he  had  no  intent  toconc43iid 
state  of  his  affViirs  or  to  defeat  the  law  : 
Ibid,  9.  If  after  the  presentation  of  a  bankruptcy  petition  ^^ 

him  or  the  commencement  of  the  liquidation,  or  wii^ 
four  months  next  before  such  presentation  orcommer;.r 
ment,  he  conceals,  destroys,  mutilates,  or  falsifies,  •: > 
privy  to  the  concealment,  destruction,  mutilatioQ,  i' 
falsification  of  any  book  or  document  affecting  ' 
relating  to  his  property  or  affairs,  unless  the  jniy  ^ 
satisfied  that  he  had  no  intent  to  conceal  the  state : 
his  affairs  or  to  defeat  the  law  : 
7&tU,  BB.  24,  10.  If  after  the  presentation  of  a  bankruptcy  peti*  ■ 
28,sub-s.  3(6).  against  him  or  the  commencement  of  the  liquidat- 

or within  four  months  next  before  such  presentatioQ ' 
commencement,  he  makes  or  is  privy  to  the  making  • 
any  false  entry  in  any  book  or  document  affecting  • 
relating  to  his  property  or  affairs,  unless  the  joiT  ^ 
satisfied  that  he  haii  no  intent  to  conceal  the  stat^ 
his  affairs  or  to  defeat  the  law  : 
11.  If  after  the    presentation  of  a    bankruptcy  peti'>' 
against  him  or  the  commencement  of  the  liquidiit! 
or  within  four  months  next  before  such  presentatios ' 
commencement,  he  fraudulently  parts  with,  alters  " 
makes  any  omission,  or  is  privy  to  the  firaudulei:: 
parting  with,  altering,  or  making  any  omission  id  ^' 
document  affecting  or    relating  to    his   property  ' 
affairs : 
lUd.y  88.  24,        12.  If   after  the  presentation  of  a  bankruptcy  petif  * 
28, 8ub-8.  3  against  him  or  the  commencement  of  the  liquida'^' 

Wj  {c\  id)'  or  at  any  meeting  of  his  creditors  within  four  m  s 

next  before  such  presentation  or  commencement, 
attempts  to  account  for  any  part  of  his  propertj 
fictitious  losses  or  expenses : 
Ibid ,  88.  31,       13.  If  within  four  months  next  before  the  presentation  c 
103.  '         *  bankruptcy  petition  against  him  or  the  commenct^r!- 

of  the  liquidation,  he,  by  any  false  represenUti< i^ 
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other  frand,  has  obtained  any  property  on  credit  and    H  11—14. 
has  not  paid  for  the  same  : 

14.  If  within  four  months  next  before  the  presentation  of  a  /^^  ^^  31^ 
bankruptcy  petition  against  him  or  the  commencement  163. 

of  the  liqnidation,  he,  being  a  trader,  obtains  under  the 
false  pretence  of  carrying  on  business  and  dealing  in 
the  ordinary  way  of  his  trade,  any  property  on  credit  and 
has  not  jpaid  for  the  same,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  : 

15.  If  within  four  months  next  before  the  presentation  of  a  Ibid.,  a.  25. 
bankruptcy  petition  against  him  or  the  commencement 

of  the  liquidation,  he,  being  a  trader,  pawns,  pledges, 
or  disposes  of  otherwise  than  in  the  ordinary  way  of  his 
trade  any  property  which  he  has  obtained  on  credit  and 
has  not  paid  for,  unless  the  jury  is  satisfied  that  he  had 
no  intent  to  defraud  : 

16.  If  he  is  guilty  of  any  false  representation  or  other  fraud  Ibid.,  bs.  18, 
for  the  purpose  of  obtaining  the  consent  of  his  creditors  28,  28. 

or  any  of  them  to  any  agreement  with  reference  to  his 
affairs  or  his  bankruptcy  or  liquidation. 
12.  If  any  person  who  is  adjudged  a  bankrupt  or  has  his  Penalty  for 
affairs  liquidated  by  arrangement  after  the  presentation  of  a  absconding 
bankruptcy  petition  against  him  or  the  commencement  of  the  IJrty^"*" 
liquidation,  or  within  four  months  before  such  presentation  or  ^^  '  ^  ^ 
commencement,  quits  England  and  takes  with  him,  or  attempts  25,  sub-s.  (6) 
or  makes  preparation  for  quitting  England  and  for  taking  {e)\  28. 
with  him,  any  part  of  his  property  to  the  amount  of  twenty 
pounds  or  upwards,  which  ought  by  law  to  be  divided  amongst 
his  creditors,  he  shall  (unless  the  jury  is  satisfied  that  he  had 
no  intent  to  defraud)  be  guilty  of  felony,  punishable  with 
imprisonment  for  a  time  not  exceeding  two  years,  with  or  with- 
out hard  labour. 

18.  Any  person  shall  in  each  of  the  cases  following  be  Penalty  on 
deemed  guilty  of  a  misdemeanor,  and  on  conriction  thereof  frandulently 
shall  be  liable  to  be  imprisoned  for  any  time  not  exceeding  one  obtaining 
jear,  with  or  without  hard  labour  ;  that  is  to  say,  ^'^**'  **^ 

(1.)  If  in  incurring  any  debt  or  liability  he  has  obtained 
credit  under  false  pretences,  or  by  means  of  any 
other  fraud : 
(2.)  If  he  has  with  intent  to  defraud  his  creditors,  or  any  ibid.,  as.  28, 
of  them,  made  or  caused  to  be  made  any  gift,  de-  29, 31. 
livery,  or  transfer  of  or  any  charge  on  his  property  : 
(8.)  If  he  has,  with  intent  to  defraud  his  creditors,  concealed 
or  removed  any  part  of  his  property  since  or  within 
two    months    before    the  date  of   any  unsatisfied 
judgment  or  order  for  payment  of  rtioney  obtained 
against  him. 
14.  If  any  creditor  in  any  bankruptcy  or  liquidation  by  False  daim, 
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arrangement  or  composition  with  creditors  in  puTsuance  oi 
the  Bankruptcy  Act,  1869,  wilfully  and  with  intent  U)  defrd 
makes  any  false  claim,  or  any  proof,  declaration,  or  sta:emirnt 
of  account  which  is  untrue  in  any  material  particular,  he  sl:^- 
be  guilty  of  a  misdemeanor,  punishable  with  imprisonmeB: 
not  exceeding  one  year,  with  or  without  hard  labour. 

15.  Where  a  debtor  makes  any  arrangement  or  composiiioi: 
with  his  creditors  under  the  provisions  of  the  Bankrop'-J 
Act,  1869,  he  shall  remain  liable  for  the  unpaid  balance  of  anj 
debt  which  he  incurred  or  increased,  or  whereof  before  tli 
date  of  the  arrangement  or  composition  he  obtained  forki: 
ance,  by  any  fraud,  provided  the  defrauded  creditor  has  n't 
assented  to  the  arrangement  or  composition  otherwise  than  If 
proving  his  debt  and  accepting  dividends. 

16.  Where  a  trustee  in  any  bankruptcy  reports  to  any  0)i' 
exercising  jurisdiction  in  bankruptcy  that  in  his  opinion  j 
bankrupt  has  been  guilty  of  any  offence  under  this  Act,  ' 
where  the  Court  is  satisfied  upon  the  representation  of  ^r 
creditor  or  member  of  the  committee  of  inspection  that  Urrc 
is  ground  to  believe  that  the  bankrupt  has  been  guilty  of  ^-^ 
offence  under  this  Act,  the  Court  shall,  if  it  appears  to  t:i^ 
Court  that  there  is  a  reasonable  probability  that  the  bankn 
may  be  convicted,  order  the  trustee  to  prosecute  the  banfafl] 
for  such  offence. 

17.  Where  the  prosecution  of  the  bankrupt  under  this  A- 
is  ordered  by  any  Court,  then,  on  the  production  of  theorcc* 
of  the  Court,  the  expenses  of  the  prosecution  shall  be  allowei 
paid,  and  borne  as  expenses  of  prosecutions  for  felony  ^"^ 
allowed,  paid,  and  borne. 

18.  Every  misdemeanor  under  the  Second  Part  of  this  A' 
shall  be  deemed  to  be  an  offence  within  and  subject  to  t ' 
provisions  of  the  Act  of  the  session  of  the  twenty-second  ^ 
twenty-third  years  of  the  reign  of  Her  present  Maje>^: 
chapter  seventeen,  intituled  "An  Act  to  prevent  vexati - 
indictments  for  certain  misdemeanors  ; "  and  when  any  \*^^  ■ 
is  charged  with  any  such  offence  before  any  justice  or  Justin- 
such  justice  or  justices  shall  take  into  consideration  anyey- 
dence  adduced  before  him  or  them  tending  to  show  that  '.- 
act  charged  was  not  committed  with  a  guilty  intent. 

19.  In  an  indictment  for  an  offence  under  this  Act  it  ^'"' 
be  sufficient  to  set  forth  the  substance  of  the  offence  chsin:^ 
in  the  words  of  this  Act  specifying  the  offence  or  as  r 
thereto  as  circumstances  admit,  without  alleging  or  »'' • 
forth  any  debt,  act  of  bankruptcy,  trading,  ^judication.  ' 
any  proceedings  in,  or  order,  warrant,  or  document  of  i-'. 
Court  acting  under  The  Bankruptcy  Act,  1869. 

20.  So  much  of  the  Act  of  the  session  of  the  fifth  and  ?•; 
years  of  Her  Majesty's  reign  (chapter  thirty-eight),"  to  A- 
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the  jurisdiction  of  justices  in  general  and  quarter  sessions  of  M  20—25. 
the  peace/'  as  excludes  from  the  jurisdiction  of  justices  and  ^^^  jurisdic-' 
recorders  at  sessions  of  the  peace  or  adjournments  thereof  the  tion  in  re«pect 
trial  of  persons  for  offences  against  any  provision  of  the  laws  of  offences 
relating  to  bankrupts,  is  hereby  repealed  as  from  the  passing  wnder  Act. 
of  this  Act ;  and  any  offence  under  this  Act  shall  be  deemed 
to  be  within  the  jurisdiction  of  such  justices  and  recorders. 

21.  TJis provisions  oftM  Ad  of  the  session  of  the  fifth  and  Uayois,  &c., 
sixth  years  of  William  tfte  Fourth,  chapter  seventy-six,  for  tfie  dwtiualifiea  by 
reyiilation  of  municipal  corporations,  sections  fifty-two  and  fifty-  arrangements. 
three,  as  to  the  disqualifimfion  of  mayors,  atdermen,  and  town  J^p^oUd, 
councillors,  having  been  declared  haflkrupt  or  having  compounded  Ihid.,  ss.  32, 
hy  deed  with  their  creditors,  shall  extend  to  every  arrangement  ^*'  ^^^• 

or  composition  hy  a  marjor,  alderman,  or  toum  couyicillor  with    *  ®  •    * 
his  creditors  under  The  Bankruptcy  Act,  1869,  whether  the  same 
is  made  by  deed  or  otherwise, 

22.  If  any  person  being  assigned  by  Her  Majesty^ s  Commis-  Justices  of  the 
sion  to  act  as  a  justice  of  the  peace  is  adjudged  bankrupt,  or  peace  becoming 
makes  any  arrangement  or  composition  with  his  creditors  under  ^>ankrupt  or 
the  Bankruptcy  Act,  1869,  he  shall  he  and  remain  incapable  ^/^'^"creditors. 
acting  as  a  justice  of  the  peace  until  he  Juis  been  newly  assigned  «      ^^ 

hy  Her  Majesty  in  titat  behalf.  j^^  ^  ^2 

23.  Where  any  person  is  liable  under  any  other  Act  of  Par-  punishments 
liament  or  at  common  Jaw  to  any  punishment  or  penalty  for  under  this  Act 
any  oflPence  made  punishable  by  this  Act,  such  person  may  be  cumulative, 
proceeded  against  under  such  other  Act  of  Parliament  or  at  ibid.,  ss.  31, 
common  law  or  under  this  Act,  so  that  he  be  not  punished  167. 

twice  for  the  same  offence. 


PART  III. 

Warrants  of  Attorney,  Cognovits,  and  Orders  for  Judgment. 

24.  After  the  commencement  of  this  Act,  a  warrant  of  Warrants  of 
attorney  to  confess  judgment  in  any  personal  action  or  cog- attorney  and 
novit  actionem  given  by  any  person  shall  not  be  of  any  force  ^°**^^*  .   , 
unless  there  is  present  some  attorney  of  one  of  the  superior  execXd  in    ^ 
Courts  on  behalf  of  such  person  expressly  named  by  him  and  the  presence  of 
attending  at  his  request  to  inform  him  of  the  nature  and  effect  an  attorney  on 
of  such  warrant  or  cognovit  before  the  same  is  executed,  which  ^^^^^  ^^  the 
attorney  shall  subscribe  his  name  as  a  witness  to  the  due  exe-  ^"^\ 
cution  thereof,  and  thereby  declare  himself  to  be  attorney  for    *    '     * 

the  person  executing  the  same^  and  state  that  he  subscribes  as 
such  attorney. 

25.  A  warrant  of  attorney  to  confess  judgment  or  cognovit  Warrant,  &c., 
actionem  not  executed  in  manner  aforesaid  shall  not  be  ren-  ^^t  formally 

executed 
3  c  2  invalid. 
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|§  26—29.  dered  valid  by  proof  that  the  person  executing  the  same  dil 

in  fact  understand  the  nature  and  effect  thereof,  ur  was  fn-j 

informed  of  the  same. 

Filing  of  26.  Where  in  an  action  a  warrant  of  attorney  to  mlt-^ 

warrant  of       judgment  or  a  cognovit  actionem  is  given,  and  the  same,  or  a 

attorney  and     ^^UQ  copv  thereof,  is  not  filed  with  the  officer  acting  as  clerk  ( 

actionem.         ^^^  docqucts  and  judgments  in  the  Court  of  Qneen  b  beic: 

SeeR  S  c      ^^^hiu  twenty-one  days  next  after  the  execution  thcRi'U^ 

83,  rr.  19,  23  required  by  the  Act  of  the  third  year  of  the  reign  of  Kic: 

p.  761.     '     '  George  the  Fourth  (chapter  thirty-nine),   "  for  preTenni-' 

frauds  upon  creditors  by  secret  warrants  of  attorney  U)  wnftr?^ 

judgment,"  the  same  shall  be  deemed  fraudulent  and  shall  k 

void  ;  and  if  any  such  warrant  of  attorney  or  cc^orit  i  • 

tionem  so  filed  was  given  subject  to  any  defeasance  or  os- 

dition,  such  defeasance  or  condition  shall  be  written  on  i^' 

same  paper  or  parchment  with  the  warrant  or  cognovit  btf  ;'^ 

the  filing  thereof,  otherwise  the  warrant  or  cognovit  shall  it 

void. 

Fiiinj;  of  27.  Where  a  Judge's  order  made  by  consent  is  giyen  by  J 

Judge's  Older    defendant  in  a  personal  action  whereby  the  plaintiff  is  ant.  - 

^^  ®"^'*  ^P      rised  forthwith  or  at  any  future  time  to  sign  or  enter  up  jcj-- 

ju  gmen  .        ment,  or  to  issue  or  to  take  out  execution,  whether  snch  ori  • 

K.  S.  c.,  83,    jg  made  subject  to  any  defeasance  or  condition  or  not,  then  : 

Appendix  ^u;.  ^^^  ^^^.^^  .^  .^  ^^^  ^^^^  ^^  Queen's  Bench  the  older,  and  n 

the  action  is  in  any  other  Court  a  true  copy  of  the  order,  ^h^ 

together  with  an  affidavit  of  the  time  of  such  consent  bei:^^ 

given,  and  a  description  of  the  residence  and  occupation |'- 

the  defendant,  be  filed  with  the  officer  acting  as  clerk  of  tt 

docquets  and  judgments  in  the  Court  of  Qaeen's  Bench  witti- 

twenty-one  days  after  the  making  of  the  order,  otherwise  'j 

order  and  any  judgment  signed  or  entered  up  thereon,  «i^^ 

any  execution  issued  or  taken  out  on  such  judgment,  shal  ^'■■ 

void. 

Application  of ,     28.  The  provisions  of  the  said  Act  of  the  third  year  of  K-- 

3  Geo.  4,  c.  39,*George  the  Fourth,  and  of  the  Act  of  the  session  of  the  sir.- 

and  6  &  7        ^kud  seventh  years  of  Her  Majesty's  reign  (chapter  sixty-s  \ 

JudVsoixlere.  *'  ^^  enlarge  the  provisions  of  an  Act  for  preventing  fr^'-J; 

«    T,  q  p      upon  creditors  by  secret  warrants  of  attorney  to  confess  j«'- 

83!  App^n-       ment,"  for  liberty  to  file  a  warrant  of  attorney  or  cogn"^- 

dix  (Q).  actionem,  or  a  copy  thereof,  with  the  clerk  of  the  docqn  ■ 

and  judgments,  and  for  that  clerk  to  make  certain  entn^* 

and  search  in  relation  thereto,  and  for  entering  satisfaitj- 

thereon,  and  for  fees  for  search,  and  filing  and  taking  om 

copies,  shall  extend  and  be  applicable  to  every  such  Ju<ir^' 

order. 

Exemption  29.  Nothing  in  this  Act  contained  shall  affect  the  custom; 

•  Jrom  Act  of      foreign  attachment  as  exercised  by  any  competent  Court,  or  t- 

tachment         proceedings  in  relation  to  such  custom. 
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41  &  42  Vict.  c.  54. 

An  Act  to  amend  the  Debtors  Aci^  1869,  afid  the  Debtors  Act     §§12 

{Ireland),  1872.  ^— ^ 

13^  Atfffusty  1878. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritaal  and  tem- 
poral and  Commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : — 

1.  In  any  case  coming  within  the  exceptions  numbered  3  Court  or  Judge 
and  4  in  the  fourth  section  of  the  Debtors  Act,  1869,  and  in  ^  ^^^^  discre- 
the  fifth  section  of  the  Debtors  Act  (Ireland),  1872,  respec- ^e^'j^J"  ^^^  _ 
tively,  or  within  either  of  those  exceptions,  any  Court  or  Judge  tlons^a  and^i 
making  the  order  for  payment,  or  having  jurisdiction  in  the  in  32  &  33 
action  or  proceeding  in  which  the  order  for  payment  is  made,  Vict  c.  62. 
may  inquire  into  the  case,  and  (subject  to  the  provisoes  con-  ^K^iTey  t 
tained  in  the  said  sections  respectively)  may  grant  or  refuse,  ^  57  g  5**^ ' 
either  absolutely  or  upon  terms,  any  application  for  a  writ  of  respectively, 
attachment,  or  other  process  or  order  of  arrest  or  imprison-  Bankniptcy 
ment,  and  any  application  to  stay  the  operation  of  any  such  Act,  1883, 
writ,  process,  or  order,  or  for  discharge  from  arrest  or  imprison-  s.  103. 
ment  thereunder. 

2.  This  Act  may  be  cited  as  the  Debtors  Act,  1878,  and  Short  title  and 
shall  be  construed  as  one  with  the  Debtors  Act,  1869,  as  re-  construction, 
gards  England,  and  as  one  with  the  Debtors  Act  (Ireland), 

1872,  as  regards  Ireland,  and  the  Debtors  Act,  1869,  and  this 
Act  may  be  cited  as  the  Debtors  Acts,  1869  and  1878,  and  the 
Debtors  Act  (Ireland),  1872,  and  this  Act  may  be  cited  as  the 
Debtors  Acts  (Ireland),  1872  and  1878. 

General  Rules  have  been  made  in  pursuance  of  the  Debtors 
Act,  1869.  See  Q.  R.  M.  T.,  1869 ;  H.  T.  1853  ;  Ch.  Ord. 
Januaiy,  1870.  Rules  and  Forms,  January  and  May,  1870, 
as  to  procedure  in  County  Courts.  But  see  also  Appendix  (F), 
p.  758. 
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RULES  OF  THE  SUPREME  COURT,  1883, 
UNDER  DEBTORS  ACT,  1869  (a). 


I 


Security. 


Br.  1—4.        Arrest  of  Defendant  under  Sect.  ^  of  the  Debtors  Act,  \^^ 

R.  s.  c,  1883,      R.  1.  An  order  to  arrest  under  the  6th  section  of  the  Dt '  ^ 

Ord.  69.  Act,  1869  (J)  (which  shall  be  in  the   form  No.  31  in  A^^ 

Affidayit  to       pendix  (K),  with  such  variations  as  circumstances  majreju  r^ 

obtain  order,     g^g^^  j^^  j^^^^  ^pQn  aflBdavit  and  ex  parte;  but  the  deftni  ^ 

may  at  any  time  after  arrest  apply  to  the  Court  or  a  Jn{i^^ ' 

rescind  or  vary  the  order,  or  to  be  discharged  from  custciiy,  ■ 

for  such  other  relief  as  may  be  just  (r). 

llnd,  R.  2.  An  order  to  arrest  shall  before  delivery  to  the  st '  ■ 

Endorsement    be  indorsed  with  the  plaintiflTs  address  for  service  as  r^jnir* 

and  concurrent  by  Order  4,  Rules  1  and  2.     Concurrent  orders  may  be  i^^^^ 

orders.  f^j,  arrcst  iu  different  counties.    The  sheriff  or  other  iff  ' 

executing  the  order  shall  be  entitled  to  the  same  fees  as  bev 

tofore. 

ihid.  R.  3.  The  security  to  be  given  by  the  defendant  may  V  « 

deposit  in  Court  of  the  amount  mentioned  in  the  orier,  or  > 

bond   to   the  plaintiff  by  the   defendant  and  two  sntfio:  j- 

sureties  (or  with  the  leave  of  the  Court  or  a  Judge,  either-* 

surety  or  more  than  two),  or  with  the  plaintifiTs  consent,  ^-.' 

other  form  of  security.    The  plaintiff  may  within  funr  o/' 

after  receiving  particulars  of  the  names  and  addresses  of ::  • 

proposed  sureties  give  notice  that  he  objects  thereto,  statin? - 

the  notice  the  particulars  of  his  objections.     In  such  case  t- 

suflBciency  of  the  security  shall  be  determined  by  a  master  ^: 

shall  have  power  to  award  costs  to  cither  party.    It  '-^ 

be  the  duty  of  the  plaintiff  to  obtain  an  appointment  for  '=-| 

purpose,  and  unless  he  do  so  within  four  days  after  giv-r 

notice  of  objection  the  security  shall  be  deemed  sufficient* 

^hid.  E.  4.  The  money  deposited  and  the  security,  and  all  p'-^. 

Depoiit.  ceedings  thereon,  shall  be  subject  to  the  order  and  contn)!  v^ 

the  Court  or  a  Judge. 

(a)  R.  G.  M.  T.  1869,  and  CHi.  Ord.  of  Feb.  7,  1870.    Rulei  lO-l?  ^' 
now  replaced  by  Ord.  69,  R.  S.  C,  1883. 

(6)  SeeR.  G.  M.  T.  69,  rr.  6—11,  ' 

(c)  See  as  to  the  writ  of  ne  exeat  regno,  Ord.  ^^^  r.  7. 
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E.  5.  Unless  otherwise  ordered  the  costs  of  and  incidental    Er.  6—7. 
to  an  order  of  arrest  shall  be  costs  in  the  cause. 


R.  6.  Upon  payment  into  Court  of  the  amount  mentioned  in  ^     ' 
the  order,  a  receipt  shall  be  given,  and  upon  receiving  the   °^  ' 
bond  or  other  security  a  certificate  to  that  effect  shall  be  given,  ^^^' 
signed  or  attested  by  the  plaintiff's  solicitor,  if  he  have  one,  or  Payment  into 
by  the  plaintiff  if  he  sue  in  person.    The  delivery  of  such     "^ 
receipt  or  a  certificate  to  the  sheriff,  or  other  officer  executing 
the  order,  shall  entitle  the  defendant  to  be  discharged  out  of 
custody. 

R.  7.  The  sheriff  or  other  officer  named  in  an  order  to  lUd. 
arrest  shall  within  two  days  after  the  arrest,  indorse  on  the  Return  by 
order  the  true  date  of  such  arrest.  sherifr. 

Form  No.  31. 
OrdRT  for  Arrest  {Capioa)  under  Debtors  Act, 

In  the  High  Court  of  Justice,  Division  ,  18       ,  between 

,  plaintiff,  and  defendant,  upon  hearing, 

and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18        ,  and 

It  is  ordered  that  the  defendant  be  arrested  and  im- 

prisoned for  the  temi  of  from  the  date  of  his  arrest,  includ- 

ing the  day  of  such  date,  unless  and  until  he  shall  sooner  deposit 
in  Court  the  sum  oi  £  ,  or  give  to  the  plaintiff  a  bond 

executed  by  him,  and  two  sufficient  sureties  in  the  penalty  of  £ 
y  or  some  other  security  satisfactory  to  the  plaintiff,  that 

And  it  is  further  ordered,  that  the  sheriff  of  do  within 

one  calendar  month  from  the  date  hereof,  including  the  day  of  such 
date^-  and  not  afterwards,  take  the  defendant  for  the  purpose  afore- 
said, if  he  shall  be  found  in  the  sheriff's  bailiwick 

Dated  the  day  of  ,  18        . 

For  Forms  of  Orders  of  Committal  of  Judgment  Debtors, 
see  Forms  Nos.  48,  49,  Appendix  (K)  to  R.  S.  C,  1883. 
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RULES  OF  SUPREME  COURT,  1883,  APPU 
CABLE  TO  ENTERING  UP  OF  JUDGMLM^ 
AND  AS  TO  BILLS  OF  SALE. 

Er.  7-16.  And  see  New  Rules,  December,  1883,  Afpendii  (JT). 


Ord.  tfl.  R.  7.  All  copies,  oertificafcee,  and  other  documents  »pr^  - 

Sealeridenee    to  be  sealed  with  a  seal  of  the  Central  Office,  sbaU^^r 
of  office  copies,  sumed  to  be  office  copies,  or  certificates,  or  other  docan-i 
issued  from  the  Central  Office,  and  if  duly  stamped  naj 
received  in  evidence  and  no  signature  or  other  foniwbtJ>^^^ 
the  sealing  with  a  seal  of  the  Central  Office,  shall  be  reqn  • 
for  the  authentication  of  any  such  copy,  certificate,  (S  ^-' 
document. 
Ibid.  R.  8.  It  shall  not  be  necessaiyto  enrol  anyjttdgmejy 

No  enrolment  Order,  whether  dated  before  or  since  the  commenceineD£<?  - 
nec©8»ary.        principal  Act.  I  . 

Ibid.  R.  9.  All  deeds  which  by  any  statute  or  statu toiyroj^^; 

Deeds  to  be      directed  or  permitted  to  be  enrolled  in  any  of  the  ^"^j-j^ : 
enroUed.         jurisdiction  has  been  transferred  to  the  High  ^^^,    1,^! 
may  be  enrolled  in  the  Enrolment  Department  of  the  u--- 
Office. 
iWrf.  R.  12.  All  acknowledgments  required  for  the  I^^/ 

Acknowledg-  Carolling  any  deed  or  other  document  may  be  mad®  w*°  '. 
ments,  how  Clerk  of  Enrolments,  or  before  a  Master  as  occaaon  - . 
made.  reouire. 

llnd,  fe.  13.  The  records  of  all  deeds  and  recognizances  enr^^ 

Where  kept.     ^^^  ^  sent  by  the  Clerk  of  Enrolmenta  so  loi^  ^T^  I 

office  shall  continue,  or  by  the  proper  officer  of  the  ^^X\. 

Department,  to  the  Public  Record  Office,  Rolls  Yard,  ^^ 

two  years  from  the  time  of  the  enrolment  thereof.  v  ^ 

jUd,  R.  16.  No  order  made  on  a  petition,  and  no  ^^^L^^^^j; 

Filing  of         submission  to  arbitration,  or  an  award,  an  order  ^^^"iL^ 

petitions,  sub-  no  judgment  or  order  wherein  any  written  admissions  ^{^^^ 

missions,  &c    are  entered  as  read,  shall  be  passed,  until  the  original  P^V 

submission  to  arbitration,  or  award  or  written  ^^^ 

evidence  shall  have  been  filed  in  the  Central  Office, or    ,. 


the  proceedings  are  taken  in  a  district  registry,  in 


thedi^? 


re«:istry,  and  a  note  thereof  made  in  the  judgment  oi 
the  proper  officer, 
^^^  R,  16  Upon  every  pleading  or  other  proceeding  ^' 


H 
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filed  in  the  Central  OflSce,  the  date  of  filing  the  same  shall  be  Br.  16—26. 
printed  or  written.  ~ — ttt — 

R.  17.  Proper  indexes  or  calendars  to  the  files  or  bundles      *  ^      ^^' 
of  all  documents  filed  at  the  Central  Office  shall  be  kept,  ^^' 
so  that  the  same   may  be  conveniently  referred   to   when  ^^^J^^  ^  ^ 
required;  and  such  indexes  or  calendars  and  documents  shall   ^^ 
at  all  times  during  office  hours,  be  accessible  to  the  public  on 
payment  of  the  usaal  fee. 

R.  18.  There  shall  also  be  entered  in  proper  books  kept  for  /Wrf. 
the  purpose  the  time  when  any  certificate  is  delivered  at  the  Entry  of  time 
Central  Office  to  be  filed,  with  the  name  of  the  cause  and  the  of  certificate 
date  of  the  certificate  ;  and  the  like  entry  shall  be  made  of  the  g^n*®^. 
time  of  delivery  of  every  other  document  filed  at  the  Central 
Office,  and  such  books  shall  at  all  times  daring  office  hours, 
be  accessible  to  the  pablic  on  payment  of  the  usual  fee. 

R.  19.  Every    judgment,    order,    certificate,    petition,  or  Ihid. 
document  made,  presented,  or  used  in  any  cause  or  matter,  Form  of 
shall  be  distinguished  by  having  plainly  written  or  stamped  cci-tificate. 
on  the  first  page  thereof  the  year,  the  letter,  and  the  number 
by  which  the  cause  or  matter  is  distinguished  in  the  books 
kept  at  the  Central  Office. 

R.  20.  There  shall  also  be  entered  in  the  cause  books  the  ^^^ 
date  of  every  judgment,  order,  and  certificate,  made  in  every  Entry  of 
cause  or  matter.  jndgmcntB. 

R.  21.  The  entry  of  every  judgment  and  order  in  such  Ihid. 
cause  books  in  the  Chancery  Division  shall  contain  a  reference 
to  the  date  and  folio  of  the  Registrar's  book  in  which  the 
judgment  or  order  has  been  entered. 

R.  22.  The  Registrar  of  judgments  shall  not  receive  any  Ihid, 
memorandum  of  a  judgment,  execution,  lis  pendens,  order,  Time  when 
rule,  annuity.    Crown  debt,  or  other  incumbrance,  or  any  receiTable. 
memorandum  of  satisfaction  relating  to  the  same,  for  registra- 
tion after  the  hour  of  two  in  the  afternoon. 

R.  28.  The  Clerk  of  Enrolments  and  each  of  the  following  Ibitl, 
Begistrars,  namely,  BUla  of  Sale. 

(a)  The  Registrar  of  Bills  of  Sale  ; 

{b)  The  Registrar  of  Certificates  of  Acknowledgments  of 
Deeds  by  Married  Women ; 

{c)    The  Registrar  of  Jud^ents,  shall,  on  a  request  in  Searches  may 
writing,  giving  sufficient  particulars,  and  on  payment  of  the  ^  ™a<le- 
prescribed  fee,  cause  a  search  to  be  made  in  the  registers  or 
indexes  under  his  custody,  and  issue  a  certificate  of  the  result 
of  the  search. 

R.  25.  The  Masters  shall  execute  the  office  of  the  Registrar  Ihid. 
for  the  purposes  of  the  Bills  of  Sale  Act,  1878,  and  the  Bills  of  Masters  to  be 
Sale  Act  (1878)  Amendment  Act,  1882,  and  any  one  of  the  regifltrare. 
Masters  may  perform  all  or  any  of  the  duties  of  the  Registrar. 

R.  26.  A  Memorandum  of  Satisfaction  may  be  ordered  to  be  Ibid. 
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Er.  26-32. 

Memorandum 
of  satisfaction. 

Ibid. 

When  and  how 
ubUuDod. 


Ibid. 

Reconis  not  to 
bo  rcmoYed. 

Ibid, 

Attendance  of 

officer. 


Ibid, 

Deposit  of 
deeds,  &c. 


Ihid. 

Deposit  of 
petitions,  cer- 
tificates, &c. 


Ibid, 
Forme. 


written  upon  a  registered  copy  of  a  bill  of  sale,  on  a  con5eTi:  i 
the  satisfaction,  signed  by  the  person  entitled  to  the  kn.-'.  ' 
the  bill  of  sale,  and  verified  by  affidavit,  being  prodood  to  '^ 
Registrar  and  filed  in  the  Central  Office. 

R.  27.  Where  the  consent  in  the  last  preceding  nile  jit^ 
tioned  cannot  be  obtained,  the  Registrar  may  on  ap[l  ^ 
tion  by  summons,  and  on  hearing  the  person  entitled  to  u 
benefit  of  the  bill  of  sale,  or  on  affidavit  of  serTic-e  of  '•• 
summons  on  that  person,  and  in  either  case  on  proof  to  ' 
satisfaction  of  the  Registrar  that  the  debt  (if  any)  for  v- 
the  bill  of  sale  was  made  has  been  satisfied  or  disch-V- 
order  a  memorandum  of  satisfaction  to  be  written  npc » 
registered  copy  thereof. 

R.  28.  No  affidavit  or  record  of  the  Conrt  shall  be  tax : 
out  of  the  Central  Office  without  the  order  of  a  Jmb  ' 
Master,  and  no  subpoena  for  the  production  of  any  such  di).. 
ment  shall  be  issued. 

R.  29.  Any  officer  of  the  Central  Office,  being  require!  / 
attend  with  any  record  or  document  at  any  assizes,  or  at  j; 
Court  or  place  out  of  the  Royal  Courts  of  Justice,  shall  I*?  ^' 
titled  to  require  that  the  solicitor  or  party  desirin?  b'>  '^' 
tendance  shall  deposit  with  him  a  sufficient  sum  of  n)oIl^^ 
answer  his  just  fees,  charges,  and  expenses,  in  respect  of  ?-: 
attendance,  and  undertake  to  pay  any  further  just  fees,  char:- 
and  expenses,  which  may  not  be  fully  answered  bv  f' 
deposit.  ^ 

R.  80.  Where  any  deeds  or  other  docaments  are  ordert^* 
be  lefb  or  deposited,  whether  for  safe  custody  or  for  the  pnrj'j^ 
of  any  inquiry  in  Chamber,  or  otherwise,  the  same  ^hai  • 
left  or  deposited  in  the  Central  Office,  and  shall  be  sulj-y- 
such  directions  as  may  be  given  for  the  prodnction  therin^t. 

R.  31.  All  certificates  of  the  Chief  Clerk  of  a  Judge,  | 
all  petitions  and  written  admissions  of  evidence  wherets  ^ 
order  is  founded,  and  all  submissions  to  arbitration  made  "^• 
of  the  Court,  shall  be  transmitted  to  and  left  at  the  (Vn:" 
Office  to  be  there  filed  or  preserved.    And  all  office  o;  ' 
thereof,  or  of  any  part  thereof  that  may  be  required,  sha . 
ready  to  be  delivered  to  the  party  reaniring  the  same  v' ' 
forty-eight  hours  atler  the  same  shall  have  been  bespoken 

R.  32.  The  forms  contained  in  the  appendices  shall  bej- 
in  or  for  the  purposes  of  the  Central  Omce  with  such  varia'i  - 
as  circumstances  may  require. 
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See  FoBM  24  * 

Affidavit  on  Begistration  of  BUI  of  Salt. 

In  the  High  Court  of  Justice,  Division  ,  18        ,  No.      , 

I  ,  of  ,  make  oath  and  say  as  follows  : — 

1.  The  paper  writing  hereto  annexed  and  marked  A.,  is  a  true 
copy  of  a  bill  of  sale,  and  of  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  of  every  attestation  of  the 
execution  thereof,  as  made  and  given  and  executed  by 

2.  The  said  bill  of  sale  was  made  and  given  by  the  said  , 
on  the                day  of                ,  18 

3.  I  was  present  and  saw  the  said  duly  execute  the  said 
bill  of  sale  on  the  said                day  of  ,  18        . 

4.  The  said  resides  at  (state  residence  at  time  of  swearing 
affidavit),  and  is  (state  occtipation), 

5.  The  name  subscribed  to  the  said  bill  of  sale  as  that 
of  the  witness  attesting  the  due  execution  thereof,  is  in  the  proper 
handwriting  of  me,  this  deponent 

6.  /  am  a  solicitor  of  Hie  Supreme  Court,  and  reside  at 

7.  Before  the  execution  of  the  said  hill  of  sale  by  the  said 

I  fully  explained  to  the  nature  and  effect  thereof  (see  note  *). 

Sworn,  &c. 

Form  for  entry  of  satisfaction  on  a  registered  bill  of  sale  :  see 
Appendix  K.,  R.  S.  0.,  1883,  Form  No.  58. 


BUI  of  Sale  of  Personal  Chattels  according  to  the  Statutory  Form  (a). 

This  Indbntukb  made  between  A.  B.  (mortgagor)  of  (describing  Form  of  Bill  of 

Sale. 

*  Although  the  above  form  haa  been  given  in  the  new  Rules  of  1883,  yet  it 
\^'ill  be  seen  it  is  at  variance  with  the  Amendment  Act  (see  s.  10),  by  which 
attestation  by  one  or  more  credible  witness  or  witnesses  (not  being  a  party 
or  parties  thereto),  is  sufficient,  and  no  attestation  by  a  solicitor  or  ezplana- 
tioD  is  required,  therefore  paragraphs  6  and  7  must  now  bo  omitted. 

(a)  It  is  clear  that  the  form  in  the  statute  (see  schedule)  is  wholly  inap- 
plicable to  a  variety  of  common  securities,  and  roust,  as  a  form,  be  to  some 
extent  departed  from,  and  yet  the  recent  decisions  in  the  cases  of  Davis  v. 
Burton,  10  Q.  B.  D.  414,  and  52  L.  J.  Q.  B.  636  ;  and  Ex  parte  Pears^,  re 
Williams,  W.  N.  1883,  p.  182,  will  show  how  difficult  it  is  to  frame  a  form 
of  bill  of  sale  in  all  respects  in  accordance  with  the  form  in  the  Act,  and  yet 
which  will  enable  the  grantee  to  pomess  a  reasonable  security.  As  the  result 
of  the  case  of  Davis  v.   Burton  it  would  appear  that  although  the  whole 
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hhn  by  full  mime  aiid  particular  address)^  of  the  one  part,  '^' 
C.  D.  {mortgagee)  of  {description),  of  the  other  f*rt,  ^n 

NK8SETH  that  in  consideration  of  the  sum  of  £  i  nowimi; 

the  said  A.  B.  by  the  said  C.  D.,  the  receipt  whereof  the  said  i  t 
hereby  acknowledges  {where  fiirUier  advances  are  to  he  modi,  dl' 
in  consideration  of  such  further  sums  as  the  said  C.  D-  awj  Iff^"-  ' 
advance  to  the  said  A.  B.  as  hereinafter  o^re^i),  he  the  saiJ  1  ^ 
doth  hereby  assign  unto  the  said  C.  D.,  his  executors,  admiii^^» 
tors,  and  assigns,  all  and  singular  the  several  chattels  and  ^^• 
specifically  described  in  the  schedule  hereto  annexed  [and  aD  r. : 
chattels  and  things  which  may  hereafter  during  the  conticm" 
of  this  security  be  placed  in  or  brought  upon  the  messoage,  tr 
ings,  and  premises,  situate  at  ,  now  in  the  occupation  ■•r^- 

said  A.  B.  (or  which  may  be  upon  any  other  messuage,  W^ 
and  premises  which  during  the  continuance  of  this  secontys'ii- 
be  occupied  by  the  said  A.  B.),  whether  in  substitution  k- 
chattels  and  things  described  in  the  said  schedule  as  mcntit*':'— 
the  6th  Section  of  the  Bills  of  Sale  Act  (1878)  AmendmeDi  if^ 
1882,  or  otherwise],  by  way  of  security  for  the  smn  of  £  ^ 
{wliere  further  sums  are  agreed  to  be  advanced — and  such  i^~ 
sums  as  the  said  A.  B.  may  hereafter  receive  from  the  said  C  1^ 
not  exceeding  in  the  whole  together  with  the  above  sum  the  ^■ 
oi  £  ),  and  interest  hereon  at  the  rate  of  £  ^ 

centum  per  annum  (6).  And  the  said  A.  B.  doth  further  i-^^* 
and  declare  that  he  wUl  duly  pay  to  the  said  C.  D.  theprin"- 
sum  aforesaid  {cohere  further  advances  addy  and  all  such  further  »-* 
as  the  said  A.  B.  shall  from  time  to  time  receive  from  the  a- 
C.  D.  upon  the  faith  of  this  security,  not  to  exceed  in  the»t  ■ 
the  sum  of  £  ),  together  with  the  interest  then  due  oc  c- 

day  of  next.     And  in  case  of  default  in  such  pap^^ 

will  pay  to  the  said  C.  D.  interest  on  the  said  principal  sum  tbtf^ 
after  on  the  day  of  ,  and  the  day  of         ^' 

payment  thereof.  (Where  repayment  is  to  be  by  instshn^nu  ^-^ 
Form  of  Covenant,  infra.)  JpRO video  always,  and  it  is  her:. 
agreed  and  declared  that  in  case  the  said  A.  B.,  his  execute'^  - 
administrators,  shall  make  default  in  payment  of  any  o^^-' 
moneys  advanced  or  hereby  secured  at  the  time  hereby  apf*^** 
for  payment  thereof,  or  of  any  part  thereof,  or  in  the  perft^n^^ 
of  any  covenant  or  agreement  necessary  for  maintaining  the  sejiu"-^ 

consistently  with  the  provisions  of  Sect.  7  of  the  Bills  of  ^'^  ^ 
(1878)  Amendment  Act,  1882,  or  if  the  grantor  shall  become  * 


principal  money  may  be  made  immediately  payable  on  defaolt  is  the^e; . 
ment  of  any  instalment  or  interest  agreed  to  be  paid,  yet  any  P'*"*^''"^^  ; 
for  instance,  as  a  provision  for  capitalizing  interest,  or  which  hsa  the  eSf^[ 
charging  the  grantor  with  extra  interest  in  case  of  default,  is  hsd ;  ^^^^ 
claase  which  makes  the  whole  sum  secured  immediately  due  and  F^-^;. . 
case  of  the  breach  of  any  covenant,  will  render  the  deed  invalid  if  i^  J^.' 
to  enable  the  grantee  to  seize  contrary  to  the  intention  of  s.  7  of  the  i^  _ 
ment  Act,  and  notwithstanding  the  general  power  appearing  in  ^H^*" Jv^- 
see  remarks  of  Brett,  M.R.  It  has  been  attempted  to  draw  tbif  pif^^ 
consistently  with  such  dicta.  .    . 

(6)  It  was  held  in  HiU  v.  Kirkwood,  W.  N.  1883,  p.  40,  that  it  ^  ^ 
necessary  under  s.  9  of  the  1882  Act  that  the  rate  of  interest  S)V»h^  *^ 
be  stated. 
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bankrupt  (c),  or  Buffer  the  said  chattels  and  things,  or  any  of  them,       Forms. 

to  be  distrained  for  rent,  rates,  or  taxes  ;  or  if  he  shall  fraudulently 

either  remove  or  suffer  the  said  chattels  and  things,  or  any  of  them, 
to  be  removed  from  the  premises  on  or  about  which  they  now  are 
or  may  afterwards  lawfully  be,  or  if  he  shall  not  without  reasonable 
excuse,  upon  demand  in  writing  by  the  said  C.  D.^  produce  to  him 
his  last  receipts  for  rent,  rates,  and  taxes,  or  if  execution  shall 
have  been  levied  against  the  goods  of  the  said  A.  B.  under  any 
judgment  at  law,  then  and  in  any  or  either  of  such  events  the 
whole  of  the  principal  moneys  hereby  secured  (including  all  such 
further  sums  as  may  be  advanced  to  and  be  found  due  from  the 
said  A.  B.  on  the  happening  of  such  events)  with  the  interest  due 
thereon  up  to  that  time  shall  become  immediately  payable  without 
the  necessity  for  any  demand  of  payment  being  made.  And  it  is 
HEREBY  AGREED  AND  DECLARED  that  it  shall  be  lawful  for  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  by  himself,  or 
themselves,  or  his  or  their  servants  or  agents,  to  seize  or  take  pos- 
session of  all  or  any  of  the  said  chattels  and  things  hereby  assigned, 
and  either  to  remove  the  same  (but  subject  nevertheless  to  the  pro- 
visions of  the  aforesaid  statute),  or  to  remain  in  possession  thereof 
without  removing  the  same,  and  also  to  relinquish  possession  of  the 
same,  and  again,  if  necessary,  to  retake,  have,  and  retain  possession 
thereof  without  invalidating  this  security  :  And  for  the  purposes 
aforesaid,  or  any  of  them,  or  for  any  purpose  connected  therewith, 
to  have  full  liberty  of  ingress,  egress,  and  regress  to  and  from  the 
messuage  (farm,  farmhouse),  buildings,  and  premises  in  or  upon 
which  the  said  chattels  and  things  are,  or  may  be,  and  to  break 
open  any  outer  or  inner  doors  or  windows  (d).  And  at  any  time 
after  such  seizure  or  taking  possession  (subject  to  the  provisions  of 
the  aforesaid  statute),  to  sell  the  said  goods,  chattels,  and  things, 
or  any  part  thereof,  or  any  of  them,  pursuant  to  the  power  of  sale 
[conferred  on  mortgagees  by  statute  (e)  (but  without  any  necessity 
for  giving  any  notice  to  the  said  A.  B. ,  his  executors,  administrators, 
or  assigns  prior  to  such  sale).  And  the  said  A.  B.  hereby  further 
aigrees  with  the  said  C.  D.  that  he  will  duiing  the  continuance  of 
this  security  (keep  up  the  value  of  the  chattels  and  things  for  the  time 
being  comprised  in  or  subject  to  this  security  to  the  sum  of  £ 
\t  the  least),  and  will  insure  and  keep  insured  against  loss  or  damage 
ly  fire  the  said  chattels  and  things  in  the  sum  of  £  at  the 

east  in  the  Insurance  Company,  in  the  name  or  names  of  the 

»aid  C.  D.,  his  executors,  administrators,  or  assigns.  And  will  duly 
i,nd  punctually  pay  all  premiums  and  moneys  necessary  for  effect- 
iig  and  keeping  up  the  said  insurance,  and  will  on  demand,  pro- 
luce  to  the  said  0.  D.,  his  executors,  administrators,  or  assigns, 
ihe  policy  of  such  insurance,  and  the  receipt  for  every  such  pay- 
iient.  And  upon  default  in  keeping  up  such  insurance  as  afore- 
said, it  shall  be  lawful  for  the  said  CD.,  his  executors,  adminis- 
rators,  or  assigns,  to  insure  the  said  chattels  and  things,  or  any 
>art  thereof,  in  any  sum  not  exceeding  £  .     And  that  all 

iioneys  wliich  may  be  received  by  virtue  of  any  such  policy,  shall 
>e  applied  in  making  good  the  loss  or  damage  to  the  said  chattels 
md  effects,  or  at  the  option  of  the  said  C.  D.  in  reduction  of  the 

(r)  The  word  bnnkrupi  will  in  this  context  yot  have  to  be  defined. 
(</)  Scj  Mwick  V.  Ilau'kfs,  18  th.  D.  199. 

(r)  See  Conveyancing  Act,  1881,  .s.  19,  and  Key  and  Elphinstone's  Convey- 
ncing,  2nd  ed. 
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principal  and  interest  which  may  then  be  dae  to  the  uid  C.  D 
And  the  said  A.  B.  hereby  further  agrees  with  the  said  C.  D.  tj: 
he  the  said  A.  B.  will  at  the  request  of  the  said  C.  D.  at  any  time  wte 
requested  in  writing  so  to  do  produce  to  the  said  C.  D.  hi«  last  reonr: 
for  rent  payable  in  respect  of  the  messuage  and  premUea  iKXTii-t^J 
by  the  said  A.  B.,  and  in  which  the  said  goods,  chattels,  aiidin3i!s 
may  for  the  time  being  happen  to  be.     And  that  it  sh^l  be  b*iii 
for  the  said  C.  D.,  his  executors,  adminiatrators,  or  assigns,  or  ja 
or  their  duly  authorised  agent,  or  agents,  at  all  reasonable  t.-^^' 
during  the  continuance  of  this  security  to  enter  into  or  upon  u- 
said  messuage  (farm,  farmhouse),  buildings,  and  premises  vb^^ 
the  said  chattels  and  things  may  then  be,  to  view  and  inspect  •^• 
state  and  condition  of  the  said  chattels  and  things,  and  to  tu- 
inventories  thereof.     Provided  always  and  it  is  hereby  a^f^*- 
that  the  said  G.  D. ,  his  executors,  administrators,  and  assigns*  ' 
any  of  them  shall  not  be  answerable  for  any  involuntary  l'*j<^ 
which  may  happen  in  or  about  the  exercise  or  execution  of  anj  ^j 
the  powers  or  trusts  herein  contained,  or  which  may  be  vessec  - 
him  or  them  by  virtue  of  any  statute.     Providbd  always  tkt  '^ 
chattels  hereby  assigned  shall  not  be  liable  to  seizure,  or  to  •: 
taken  possession  of,  by  the  said  C.  D.,  hia  executors,  admini^^ 
tors,  or  assigns,  for  any  cause  other  than  those  specified  in  ^"'' 
of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 
In  witness,  &c.  (/). 

The  schedule  above  referred  to  (schedule) 

Signed  and  sealed  by  the  said  A.  B.,  in  the  presence  of  ^^ 
E.  F.  {add  vntiiess^s  name,  address,  and  description)  (^). 


The  above  general  form  together  with  the  following  spcsi 
clauses,  when  required  to  suit  the  special  circumstances  of  esr. 
case  and  mutatis  mtUandis,  will  enable  the  practitioner  to  £c^' 
other  deeds  by  way  of  security. 

(No.  1). — Where  given  wider  Pressure  for  AnUcedeiU  M- 

Rcciul  of  Whereas  the  said  A.  B.  is  indebted  to  the  said  C.  D.  in  the  snc  - 

circiiinstancea    £  And  WHEREAS  the  said  C.  D.  has  commenced  an  action  in^^ 

under  which      {describe  Court).     And  whekeas  it  has  been  agreed  that  the  sl- 
security  given.   Q.  D.  should  stay  all  proceedings  in  the  said  action  uponba^^ 
the  repayment  of  the  said  sum  of  £  ,  together  with  hia  cjj* 

of  the  said  proceedings  amounting  to  £  ,  with  intwes^  ^ 

the  rate  hereinafter  mentioned,  secured  in  manner  herein^''' 
appearing.    Now  this  Indenture  witnessbth  that  in  puisa^* 
of  the  said  agreement,  and  in  consideration  of  the  said  su^ 
£  so  owing  by  the  said  A.  B.  to  the  said  C.  D.  as  aforest 

and  of  the  premises,  &c. 


Recital  of . 
parol  agree- 
ment. 


(No.  2). — Where  gipen  in  Pursuance  of  a  previous  Parot 

Agreement  (fi). 

Whereas  on  the  day  of  ,  18         ,  at  the  r^T'^ 

of  the  said  A.  B.,  the  said  0.  D.  lent  and  advanced  to  tb^  ^ ' 

(/)  S.  12,  to  be  registered. 

(//)  See  s.  11,  and  notes. 

(A)  Sec  Et  jHirU-  IlauxwrU,  rr  Jlcmmingtoay,  ante. 
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and  agreed  to  make  such  advance  upon  the  faith  of  the  express  " 
})romise  of  the  said  A.  B.  to  give  the  security  to  the  said  C.  D.  for 
tlie  due  payment  of  such  loan  and  interest  thereupon  when  called 
upon  to  do  so  by  the  said  0.  D.,  and  without  intendinfir  to  postpone 
the  giving  of  such  security  for  any  other  than  the  bond  fide  pur- 
poses contemplated  by  the  said  agreement.  Now  this  Indenture 
WITNESSETH  tnat  in  consideration  of  the  said  sum  of  £  , 

by  the  said  C.  D.  lent  and  advanced  as  aforesaid,  and  in  considera- 
tion of  the  premises  and  in  performance  of  the  agreement  made 
and  entered  into  as  aforesaid,  <&c. 


(No.  3). — Cove^mnt  to  pay  Principal  by  Instalments. 

The  said  A.  B.  doth  hereby  covenant  with  the  said  C.  D. ,  his  Covenant  to 
executors,  administrators,  and  assigns,  that  he  the  said  A.  B.,  his  pay  b>  iuntal- 
heirs,  executors,  administrators,  or  assigns,  will  pay  to  the  said  ments. 
C.  D.,  his  executors,  administrators,  or  assigns,  the  sum  of  £  , 

the  principal,  with  interest  for  the  same  in  the  meantime  at  the  rate 
of  per  cent,  per  annum,  by  the  instalments^  at  the  times 

and  in  the  manner  following,  that  is  to  say,  the  principal  sum  of 
£  ,  by  equal  (half)  yearly  instalments  of 

£  each,  whereof  the  first  is  to  be  paid  on  the  day 

of  next,  and  a  like  instalment  on  every  subsequent 

day  of  (and  day  of  },  until  the  said 

principal  sum  of  i  shall  be  fully  paid^  and  the  interest  on 

the  said  sum  of  £  ,  or  on  so  much  thereof  as  shall  from 

time  to  time  remain  unpaid,  by  (half)  yearly  payments  on  every 
day  of  (and  day  of  ,),  along  with 

the  instalments  of  the  principal,  so  that  upon  each  such  day  the 
interest  up  to  that  day  shall  be  paid  together  with  the  instalment 
of  principal  then  payable  as  aforesaid. 

And  further  that  if  the  said  A.  B.,  his  heirs,  executors,  or 
administrators,  shall  at  any  time  make  default  in  the  pa3riuent  of 
any  of  the  said  instalments  or  interest,  or  any  part  thereof,  respec- 
tively, for  the  period  of  thirty  days  after  the  time  hereinbefore 
appointed  for  the  payment  thereof,  or  in  the  performance  of  any 
of  the  covenants  on  the  part  of  the  said  A.  B.  herein  contained, 
then  and  in  any  such  case  the  whole  of  the  said  principal  money 
^'hich  shall  for  the  time  being  remain  unpaid  shall  f oi*thwith  become 
]>ayable,  and  shall  be  paid  with  interest  at  the  rate  aforesaid  by 
the  said  A.  B.,  his  heirs,  executors,  or  administrators,  to  the  said 
C.  D.,  his  executors,  administrators,  or  assigns.  Ajid  the  said 
C  D.  shall  thereupon  be  entitled  to  exercise  the  several  powers, 
licences,  and  authorities  hereby  conferred,  or  which  he  is  entitled 
by  any  statute  to  exercise. 


Assignment  of  a  Bill  of  Sale  (a). 

This  Indenture  made  the  day  of  ,  18        ,  Assignment  of 

between  A.  B.  (assignor)  of  ,  of  the  one  part,  and  C.  D.  Bill  of  Sale. 

(a)  Where  a  fresh  sum  in  advanced  upon  such  assignment,  the  deed  should 
be  attested  and  regiwtcred,  and  should  be  in  accordance  with  the  form  in  the 
8(*hcdule. 
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Forms.       (asngiiee)  of  the  other  part     Whsrsas  (recUe  Aortly  On  n-^''- " 
~  ~  aitd  effect  of  the  BUI  of  Sale),     And  wherkas  there  is  now  m\ 

the  said  A.  B.  on  the  security  of  the  aaid  Indenture  the  sum  1 
£  ,  but  all  interest  thereon  has  been  duly  pai<i  ^'  ^"'^' 

day  of  last.     Aif  d  whbreas  the  aid  C.  D.  -a 

agreed  to  pay  to  the  said  A.  B.  the  aaid  sum  of  £  >  ^?^ 

having  such  assignment  as  is  hereinafter  contained  of  the  ni^  ^ 
of  £  ,  and  the  securities  for  the  same. 

Now  THIS  Indbnturb  WITNB8SETH  that  in  pumunoe  of  the  stc 
agreement,  and  in  consideration  of  £  ,  ai or upo ''^ 

execution  hereof,  by  the  said  C.  D.,  paid  to  the  said  A-  B. i^- 
receipt  whereof  is  hereby  acknowledged,  he  the  said  A.  *^  '^" 
hereby  assign  unto  the  said  C.  D.,  his  executors,  administra:  ^^ 
and  aasigns,  all  that  the  principal  sum  of  £  9  no^  ^^^ 

ing  due  on  the  security  of  the  said  Indenture,  and  the  intewsts ' 
due  and  henceforth  to  become  due  for  the  same,  and  the  becett 
all  securities  for  the  same.     And  also  all  and  singular  tite  cb-^^' 
and  things  specifically  described  in  the  aaid  schedule,  and  aas.-:' 
by  virtue  of  the  said  deed.     And  all  the  estate,  right,  titk  i'- 
perty,   interest,   claim,   and  demand  of  him  the  said  A-  R,  ^ 
to  or  upon  the  said  premises  or  any  part  thereof.    To  holPj- 
same  respectively  unto  the  said  C.  D.,  his  executors,  adjniLi>'' 
tors,  and  assigns,  subject  nevertheless  to  the  proviso  in  «te  >t 
recited  Indenture  contained,  for  the  redemption  of  the  said  sc^rn 
premises  upon  payment  by  the  mortgagor  of  the  said  sum  thrr 
secured,  and  interest  as  aforesaid.     And  the  said  A.  B.  doth  ^'' 
for  himself,  his  heirs,  executors,  and  administrators,  covenant' 
the  said  0.  D.,  his  executors,  administrators,  and  assigns,  tb: 
said  debt  or  sum  of  £  is  still  due  and  owing  on  the  sa^^' 

of  the  said  recited  Indenture.     And  that  he  the  said  A.  B.  -^ 
not  done,  suffered,  or  been  privy  to  any  act,  deed,  matter,  or  t-  - 
whereby  or  by  reason  whereof  the  said  several  chattels  and  tU- 
hereinbef ore  expressed  to  be  hereby  assigned  are,  is,  can^  ^  r* 
be  impeached,  charged,   or  otherwise  incumbered  or  aff*^"^,' 
title,  or  whereby  the  said  CD.,  his  executors,  administR' 
or  assigns,   could  be  prevented  from  receiving  the  said  suJt 
£  ,  hereby  assigned  or  any  part  thereof.    ASD  the  ^* 

0.  D.  doth  hereby  for  himself,  his  executors,  administraUfl*.  ^j 
assigns,  covenant  with  the  said  A.  B.,  his  executors  and  adi^  "^ 
trators,  that  he  the  said  C.  D.   will  at  all  times  hereafter  s' 
harmless  and  keep  indemnified  the  said  A.  B.,  his  execnt*.^^ 
administrators,  of  from  and  against  all  costs,  charges,  dam^  ^' 
expenses  whatsoever  which  shall  or  may  become  payable  J  - 
said  A.  B.,  his  executors  or  administrators,  for  or  by  reason  ^J*^^ 
action,  suit,  or  other  proceeding  which  shall  or  may  be  brouffit 
prosecuted  in  respect  of  any  act,  matter,  or  thing  done  or  ^. . 
done,  committed,  or  suffered  in  respect  of  the  said  recited  b^ 
ture  or  these  presents. 

In  witness,  &c. 

Signed,  sealed  aiid  delivered  by  (attestaiion). 

Received  the  day  and  year  first  above  written  of  and  fn>'s  ^ 
said  C.  D.  the  said  sum  of  £  ,  being  the  consideration  Q'^' 

above  expressed  to  be  paid  by  him  to  me. 

Witness. 
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INTERPLEADER,    RULES    OF    SUPREME 

COURT,  1883  (a). 

R.  1.  Relief  by  way  of  interpleader  may  be  granted : —  ]|tr.  1—6. 

(a,)  Where  the  person  seeking  relief  (in  this  order  called  the  

applicant)  is  nnder  liability  for  any  debt,  money,  * 

goods,  or  chattels  for  or  in  respect  of  which  he  is  ^'^^III®^ 
or  expects  to  be  sued  by  two  or  more  parties  (in  this  *^**^ 
order  called  the  claimants,)  making  adverse  claims 
thereto : 

(&.)  Where  the  applicant  is  a  sheriff  or  other  ofScer  charged 
with  the  execution  of  a  process  by  or  under  the 
authority  of  the  High  Court,  and  claim  is  made  to 
any  money,  goods,  or  chattels  taken,  or  intended  to 
be  taken  in  execution  under  any  process,  or  to  the 
proceeds  or  value  of  any  such  goods  or  chattels  by 
any  person  other  than  the  person  agatnst  whom  the 
process  is  issued.  (See  1  <&  2  Will.  4,  c.  58,  ss.  1  and  8, 
and  Isaac  v.  Spilshuryj  10  Bing.  3.) 

R.  2.  The  applicant  must  satisfy  the  Court  or  a  Judge  by  jhtd, 
affidavit  or  otherwise :  —  Proof  ^  \^ 

{a.)  That  the  applicant  claims  no  interest  in  the  subject- given, 
matter  in  dispute  other  than  for  charges  or  costs  ; 
and, 

{!).)  That  the  applicant  does  not  coUude  with  any  of  the 
claimants ;  and, 

(c.)  That  the  applicant  is  willing  to  pay  or  transfer  the 
subject-matter  into  Court,  or  to  dispose  of  it  as  the 
Court  or  a  Judge  may  direct. 

R.  3.  The  applicant  shall  not  be  disentitled  to  relief  by  lUd, 
reason  only  that  the  titles  of  the  claimants  have  not  a  common  where  title 
origin,  but  are  adverse  to  and  independent  of  one  another.        has  not 

Rule  4..  Where  the  applicant  is  a  defendant,  application  for  common  origin 
relief  may  be  made  at  any  time  after  service  of  the  writ  oflbid. 

summons.  By  defendant. 

R.  5.  The  applicant  may  take  out  a  summons  calling  on  lud. 

Summons. 

(a)  This  Order  is  a  consolidation  of  the  former  Ord.  11,  r.  2,  which  incor- 
porated by  reference  the  Interpleader  Acts  (1  &  2  Will.  4,  c.  58),  and  the 
Common  Law  Procedure  Act,  1860  (23  k  24  Vict.  c.  126),  with  such  Inter- 
pleader Acts. 

3   U 
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Er.  6-12. 

Ibid, 

St&y  of  action. 

Ibid, 

Where 

claimantB 

appear. 


Ibid. 

Sammary  order 
by  coiuieDt. 


Ibid. 

Questions  of 
law. 


Ibid. 

Where 

claimant  does 
not  appear. 


Ibid. 

Order  to  be 
final. 


Ibid. 

Seizure  by 
sheriff  and 
claimants 
under  bill  of 
sale. 


the  claimantB  to  appear  and  state  the  natnre  and  partieoliriCi 
their  claims,  and  either  to  maintain  or  relinqnish  them. 

E.  6.  If  the  application  is  made  hj  the  defendant  ic  jn 
action  the  Court  or  a  Judge  may  staj  all  farther  proceeci:}-- 
in  the  action. 

B.  7.  If  the  claimants  appear  in  pnrsoance  of  iL 
summons  the  Court  or  a  Judge  maj  order  either  thiL:  r.] 
claimant  be  made  a  defendant  in  anj  action  already  ts'^ 
menced  in  respect  of  the  subject-matter  in  dispute  in  lien  f/  •  * 
in  addition  to  the  applicant,  or  that  an  issue  between  v.- 
claimants  be  stated  and  tried,  and  in  the  latter  case  maj  dir^: 
which  of  the  claimants  is  to  be  plaintiff  and  which  defecd'^- 

R.  8.  The  Court  or  a  Judge  maj,  with  the  consent  " 
both  claimants,  or  on  the  request  of  any  claimant,  if  br:: 
regard  to  the  value  of  the  subject-matter  in  dispute  it  se:  r* 
desirable  so  to  do,  dispose  of  the  merits  of  their  claims,  ti^ 
decide  the  same  in  a  summary  manner  and  on  sneh  tenni  i.^ 
may  be  just. 

R.  9.  Where  the  question  is  a  question  of  law,  and  r- 
facts  are  not  in  dispute,  the  Court  or  a  Jndge  may  fii>-' 
decide  the  question  without  directing  the  trial  of  an  issoe. '' 
order  that  a  special  case  be  stated  for  the  opinion  of  the  Coir- 
If  a  special  case  is  stated  Order  34  shall,  as  far  as  applicaK  , 
apply  thereto, 

R.  10.  If  a  claimant  baring  been  duly  serred  with  & 
summons  calling  upon  him  to  appear  and  maintain,  or  reiJi- 
quish,  his  claim  does  not  appear  in  pursuance  of  the  sumsh-:^. 
or  having  appeared,  neglects  or  refuses  to  comply  with  iz] 
order  made  after  his  appearance,  the  Court  or  a  Judge  il.^ 
make  an  order  declaring  him  and  all  persons  claiming  tuhir^ 
him  for  ever  barred  against  the  applicant  and  persons  claimb: 
under  him,  but  the  order  shall  not  affect  the  rights  of  ^ 
claimants  as  between  themselves. 

R.  11.  Except  where  otherwise  provided  by  statute,  ti 
judgment  in  any  action  or  any  issue  ordered  to  be  tried  -^ 
stated  in  an  interpleader  proceeding,  and  the  decision  of  :  t 
Court  or  a  Judge  in  a  summary  way,  under  Rule  8  of  t::5 
order,  shall  be  final  and  conclusive  against  the  claimants,  ^l 
all  persons  claiming  under  them,  unless  by  special  leave  of  t'- 
Court  or  Judge,  as  the  case  may  be,  or  of  the  Court  of  Apfi^u- 

R.  12.  When  goods  and  chattels  have  been  seised  i^ 
execution  by  a  sheriff  or  other  officer  charged  with  the  execu- 
tion of  process  of  the  High  Court,  and  any  claimant  allec!^ 
that  he  is  entitled,  under  a  bill  of  sale  or  otherwise  to  tl: 
goods  or  chattels  by  way  of  security  for  debt,  the  Court  or  i 
Judge  may  order  the  sale  of  the  whole  or  a  part  thereof,  9sl 
direct  the  application  of  the  proceeds  of  the  sale  in  sod 
manner  and  upon  such  terms  as  may  be  just. 
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R.  13.  Orders  81  and  86  shall,  with  the  necessary  modi-  Er.  13—16. 
fications,  apply  to  an  interpleader  is8u6 ;  and  the  Court  or  J7Z 
Judge  who  tries  the  issue  may  finally  dispose  of  the  whole  •  i  * 

matter  of  the  interpleader  proceedings,  including  all  costs  not  ^„^„ 

1  i_     •  •  J     jl    j»  188u68. 

otherwise  provided  for. 

R.  14.  Where  in  any  interpleader  proceeding  it  is  neces-  ibid, 
sary  or  expedient  to  make  one  order  in  several  causes  or  matters  where  soveral 
pending  in  several  Divisions,  or  before  different  Judges  of  the  caases,  &c. 
same  Division,  such  order  may  be  made  by  the  Court  or  a 
Judge  before  whom  the  interpleader  proceedings  may  be  taken, 
and  shall  be  entitled  in  all  such  causes  or  matters  ;  and  any 
Buch  order  (subject  to  the  right  of  appeal,)  shall  be  binding  on 
the  parties  in  all  such  causes  or  matters. 

R.  15.  The  Court  or  a  Judge  may,  in  or  for  the  purposes  Orders  as  to 
of  any  interpleader  proceedings,  make  all  such  orders  as  to  ^^^ 
costs  and  all  other  matters  as  may  be  just  and  reasonable. 

See  Order  54,  rule  12,  giving  Master  jurisdiction.      See 
Order  35,  rule  6,  giving  Registrars  jurisdiction. 

No.  15. 

Issue.  Form  of  iBsae. 

18a    . 
In  the  High  Court  of  Justice  Division. 

Between  A.  B.  plaintiff, 
and 
C.  D.  defendant. 
Whereas  A.  B.  affirms,  and  CD.  denies  [here  state  the  question  or 
(piestions  of  fad  to  he  tried],  and  it  has  been  ordered  by  the  Hon. 
Mr.  Justice  that  the  said  question  shall  be  tried 

[here  state  mode  of  tried,  whether  with  or  wiihovi  a  jurt/],  therefore 
et  the  same  be  tried  accordingly. 

For   Forms   of  Interpleader  Orders  see  in  R.  S.  C,  1883 
(Forms)  Nos.  51,  52,  58,  54,  55,  56  respectively. 
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APPENDIX   (K). 


THE   BANKRUPTCY  DISQUALIFICATION 

ACT,  1871. 

34  &  35  Vict.  c.  50. 


M  6, 7,  8. 

46  k  47  Vict, 
c.  62,  8.  169, 
and  sched.  5. 

Penalty  for 
diMquali6ed 
p<>r8on  sitting 
or  voting  in 
the  House  of 
Lords. 

Certificate  of 
bankruptcy  of 
peer. 


Prohibition  of 
writ  of 
summons. 


Unrepealed  Sections. 

6.  If  any  person   disqaalified  by  this  Act  from  s:r.-'" 
and  voting  in  the  Honse  of  Lords,  sits  or  votes,  or  atH" 
to  sit  or  vote  in  that  Honse,  or  in  any  Committee  then- 
he  shall  be  guilty  of  a  breach   of  privilege,  and  be  ^'^- 
with  as  the  House  of  Lords  may  direct. 

7.  Where  a  peer  becomes  bankrupt  within  the  w^y 
of   this    Act,  the  Court  having   jurisdiction  in  resp^:! 
such  bankruptcy,  shall  cause  the  fact  of  such  peer  k^^  - 
become  bankrupt  to  be  certified  to  the  Speaker  of  the  Hoii>^ 
Lords,  and  the  Clerk  of  the  Crown   in  Chancery,  ana- 
Speaker  shall  as  soon  as  conveniently  may  be  inform  then  -• 
of  such  certificate,  and  a  record  of  such  certificate  ^ 
entered  in  the  journals  of  the  House. 

8.  A  writ  of  summons  shall  not  be  issued  to  anv  ^* 
for  the  time  being  disqualified  from  sitting  or  Toting  c  •- 
House  of  Lords  {a), 

(a)  The  definition  of  *'peer"by  s.  11  (repealed)  waa  "*peer'sbl^' 
and  include  a  peer  of  the  United  Kingdom,  or  any  other  lord  of  Parli^^ 
And  see  s.  82,  ' '  debtors  adjudged  bankrupt. " 


Repealed 
Sections. 

London  Conrt 
of  Bankruptcy 
not  to  be 
united  with 
Supreme 
Court. 


JUDICATURE   ACT,   1875. 

88  &  89  Vict.  c.  77  (a). 

{Repealed  Seeiions,  see  46  Jk  47  VtcL  e.  52,  s.  169.^ 
9.  The  London  Court  of  Bankruptcy  sltall  not  he  vni^f^^ 

(a)  See  the  new  provisions  as  to  unclaimed  dlTidends  in  s.  I^  ^ 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52). 
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cmisoUdated  with  the  SuprBme  Court  of  Judicature^  and  the  juris-    Bepealed 
diction  of  that  Court  shall  not  he  irafisferred  under  the  principal    Sections. 

Act  to  the  High  Court  of  Justice y  hut  shall  continus  the  same  in 

all  respects  as  if  such  transfer  Jiad  not  been  nuule  hy  tfie  prin- 
cipal Act,  and  t/ie  principal  Act  shall  he  construed  as  if  sttch 
union,  consolidation,  and  transfer  had  not  heen  made.  Provided 
tluit  :— 

(1.)  The  office  of  Chief  Ju^ge  in  Bankruptcy  shall  he  filled  hy  Chief  Judge  in 
such  one  of  the  Judges  of  the  High  Court  of  Justice  Bankruptcy. 
appointed  sirue  the  passing  of  the  Bankruptcy  Act, 
1869,  or,  with  his  consent,  of  such  one  of  the  Judges 
appointed  prior  to  the  passing  of  the  last-mentioned 
Act,  as  may  he  appointed  hy  tJie  Lord  Chancellor  to 
that  office  ;  and 
(2.)  The  Appeal  from  the  London  Court  of  Bankruptcy  shall  Appeal  in 
lie  to  the  Court  of  Appeal  in  accordance  with  the  prin-  bankruptcy. 
dpal  Act, 
32.  Whereas  hy  section  nineteen  of  the  Bankruptcy  Repeal  Amendment  of 
and  Insolvent  Court  Act,  1869,  it  is  enacted  as  follows .— "  All  ^^'^^I 
dividends  declared  in  any  Court  acting  under  the  Acts  relating  to  to^p^yment  o? 
bankruptcy  or  ffie  relief  of  insolvent  debtors  which  refnaiti  un-  unclaimed 
claiined  for  five  years  after  tJie  commen^cement  of  this  Act,  if  de-  dividends  to 
dared  before  that  commencement,  and  for  five  years  after  tJie  p^^som 
declaration  of  the  dividends  if  declared  after  the  commencement  of^^^^  *  ' 
this  Act;  and  all  undivided  surpluses  of  estates  administered 
under  the  jurisdiction  of  smh  Court  which  remain  undivided  for 
five  years  after  the  close  of  an  insolvency  under  this  Act,  shall  he 
deemed  vested  in  the  Crown,  and  shall  he  disposed  of  as  the  Com- 
missioners of  her  Majesty's  Treasury  direct.    Provided  that  at 
any  time  after  siu:h  vesting  tJie  Lord  Chancellor  tnay,  if  he  thinks 
fit,  hy  reason  of  the  disability  or  absefice  beyond  seas  of  t?ie  j)er- 
son  entitled  4o  the  sum  so  vested,  or  for  any  other  reason  appear- 
ing to  him  sufficient,  direct  that  the  sum  so  vested  shall  he  repaid 
out  of  moneys  provided  hy  Parliament,  and  shall  he  distributed 
as  it  taould  have  heen  if  there  had  bee?i  no  smh  vesting." 

And  whereas  a  similar  enaetment  with  respect  to  unclaimed 
dividends  in  bankruptcy  tvas  made  hy  section  one  hundred  and 
sixteen  of  the  Bankruptcy  Act,  1869. 

And  whereas  it  is  expedient  to  give  to  persons  entitled  to  such  Facilitation  of 
unclaimed  dividends  or  other  sums  greater  facilities  for  obtaining  payment  of 
the  satne :  Be  it  therefore  enacted  as  follows : —  dfridends^in 

Any  Court  having  jurisdiction  in  the  matter  of  any  bankruptcy  bankruptcy" 
or  insolvency,  upon  being  satisfied  that  any  person  claiming  is 
entitled  to  any  dividend  or  other  payment  out  of  the  moneys  vested 
in  Vie  Crown  in  pursuance  of  section  nineteen  of  the  Bankruptcy 
Repeal  and  Insolvent  Court  Act,  1869,  ^r  of  section  one  hundred 
arid  sixteen  of  the  Bankruptcy  Act,  1869,  may  order  payment  of 
the  same  in  like  manner  as  it  might  have  done  if  the  same  heed 
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Repealed    not  by  reason  of  the  erpiraUon  of  five  years  hefome  rested 
Sections.     Croum  in  fmrsuancs  of  the  said  sections.     Thiss^iicn  shck 
effect  as  from  the  passing  of  this  AcL 


Hit  in  '^ 


Board  of 
Trade 
Orders. 


BOARD    OF    TRADE  ORDERS. 
THE   BANifcRUPTCY  ACT,    1883. 

UNCLAIMED   DIVIDENDS   AND    OTHER    UNDISTRIBUTED   Y^ys^ 

Preliminary  Notics. 

Whereas  it  is  provided,  by  Section  162  of  the  saidic- 
that  where,  after  the  passing  thereof,  any  nnclaimed  or  aB>i  - 
tributed  ftindB  or  dividends  in  the  hands,  or  under  thooonini 
of  any  trustee  or  other  person  empowered  to  collect,  re^^eiT. 
or  distribute  any  funds  or  dividends  under  any  or  either  tt 
the  Acts  of  Parliament  hereunder  mentioned,  or  any  pedtio- 
resolution,  deed,  or  other  proceeding  under,  or  in  pursDBS.^ 
of,  any  such  Act,  have  remained  or  remain  unclaimed  ••* 
undistributed  for  six  months  after  the  same  became  claimabl' 
or  distributable,  or  in  any  other  case  for  two  years  after  d" 
receipt  thereof  by  such  trustee  or  other  person,  it  shall  be  tt* 
duty  of  such  trustee  or  other  person  forthwith  to  pay  de 
same  to  the  Bankruptcy  Estates'  Account  at  the  Bank  of 
England. 

And  whereas  it  is  further  provided  that  the  Board  of 
Trade  may,  at  any  time,  order  any  such  trustee  ot  ocbtr 
person  to  submit  to  them  an  account,  verified  by  affidavit,  •  i 
the  sums  received  and  paid  by  him  under,  or  in  pursuance  ct* 
any  such  petition,  resolution,  deed,  or  other  proceeding  »» 
aforesaid,  and  may  direct  and  enforce  an  audit  of  the  aocomit 

And  whereas  the  Board  of  Trade  have  opened  an  account  st 
the  Bank  of  England  above  referred  to  as  the  Bankrupu? 
Estates'  Account. 

Notice  is  hereby  given  to  such  trustees  or  other  persons  u 
aforesaid  forthwith  to  pay  to  the  said  account  the  monev  ic 
their  hands  or  under  their  control,  obtaining,  in  the  &« 
instance,  a  receivable  order  fix)m  the  Board  of  Trade,  and 
upon  such  payment  the  Board  of  Trade  will  ftimish  to  snct 
trustees  or  other  persons  a  certificate  of  receipt  of  the  moBej 
so  paid,  which  shall  be  an  effectual  discharge  in  lespec: 
thereof. 


BOARD   OF  TRADE   ORDERS. 


775 


Statntes  relating  to  nnclaimed  diridends  above  referred  to : — 


8<wRion  and  Chapter. 

Title  of  AcU 

7  &  8  Vict  c.  70     . 

13  Vict,  c  106    . 

25  Vict.  c.  134        ..         . 
33  Vict,  c  71     . 

An  Act  for  facilitating  arrangements  be- 
tween Debtors  and  (^editors. 

The  Bankruptcy  Law  Consolidation  Act, 
1849. 

The  Bankruptcy  Act,  1861. 

The  Bankruptcy  Act,  1869. 

Board  of 

Trade 

Orders. 


Dated  this  25th  day  of  Aagast,  1883. 


J,  CHAMBERLAIN, 

President  of  the  Board  of  Trade, 


Board  op  Trade, 

81,  Great  George  Street,  S.W. 

THE   BANKEUPTCY   ACT,  1883. 


188 


Sir, 


I  am  directed  by  the  Board  of  Trade  to  call  the  attention 
of  trastees,  and  others  interested  nnder  the  Bankruptcy  Acts, 
to  the  provisions  of  Section  162  of  the  above  Act,  which  are 
now  in  force. 

In  virtue  of  these  provisions,  every  trustee  or  other  person, 
having  in  his  hands  or  under  his  control  any  undistributed 
funds  received  nnder  the  Acts  referred  to,  is  bound  to  pay 
into  the  Bankruptcy  Estates'  Account  at  the  Bank  of  England — 

1.  All  unclaimed  dividends  or  other  distributable  funds 

which  have  remained  unpaid  for  six  months  and 
upwards  ; 

2.  All  other  fands  which  have  remained  undistributed  for 

two  years  and  upwards. 

The  Board  of  Trade  are  also  empowered  under  this  section 
to  order  any  such  trustee  or  other  person  to  submit  to  them 
an  account,  verified  by  afiidavit,  of  tne  sums  received  and  paid 
under  or  in  pursuance  of  such  Acts,  and  to  direct  and  enforce 
an  audit  of  the  account.    In  accordance  with  this  power,  I  am 


It  is  requested 
that  the  reply 
to  this  letter 
may  be  ad- 
dressed to  the 
Inspector- 
General  in 
Bankruptcy, 
81,  Great 
George  Street, 
London,  S.W. 
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Board  of  directed  in  the  meantime  to  request  that  you  will  at  J^^-^^J 
Trade      convenience  forward  to  me  a  list  of  all  proceedings  i^^;- 
Orders.      Bankruptcy  Act  of  1869  (not  being  proceedings  imd»u:*J 

cation  of  Bankruptcy)  initiated  during  any  part  of  u ;; 

from  Ist  January,  1876,  to  Ist  January,  1881,  inwt:^^ 
are  acting  or  haye  acted  as  trustee,  and  in  which  yj^J%  * 
discharged  or  released  at  the  date  of  the  passing  of  tK  :^ 
ruptcy  Act,  1883,  on  25th  August  last,  together  with  a  ji 
ment  of  the  particulars  of  the  same,  as  set  forth  in  the  jt 
panying  form.    In  limiting  this  request  for  the  pr^^l; ; 
cases  above  described,  the  Board  of  Trade  reserve  thf^^'_ 
to  call  for  similar  or  further^'particulars  in  aU  c»^^^-^', 
they  are  empowered  to  deal  by  the  Act    And  ttitj    - 
further  point  out  that  compliance  with  this  and  similar  Q^-;-; 
in  no  way  diuiinishes  the  responsibility  of  trustees  an^  "_- 
to  pay  in  all  moneys  required   bj  the  Act  to  he  pai^^^/^J! 
Bankruptcy  Estates'    Account,  under  any  of  the  Au--  - 
tioned  in  the  Fourth  Schedule,  whether  the  trustee  Qa»  - 
released  or  not.  ,        .  •-^. 

I  am  to  add,  that  while  the  Board  of  Trade  «*  J^^^,^ 
minimising  the  inconveniences  which  would  ^^^  , 
from  a  detailed  audit  of  all  accounts,  they  ^^^^^ 
co-operation  and  assistance  of  such  trustees  ui  P**^^^„  r 
in  a  position  to  carry  out  the  duties  imposed  upon 
the  Act. 

I  am.  Sir,  . 

Your  obedient  serrant^ 

JOHN  SMITH, 
Ifispector-Generai  m  B(ff^^' 
To 

Where  the  cases  are  very  numerous,  the  return  T\^i^ 
for  tnay  be  mads  in  s^rate  successive  instal»i^  I^^ 
not  less  than  one  year. 
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THE    BANKRUPTCY    ACT,    1883. 


SCALE  OP  SOLICITOR'S  COSTS. 


Petitioning  Creditor's  Bill  of  Costa  to  the  Isstie  of  Receiving 

Order, 

£    8,    d. 

Instructions  for  petition 10    0 

Examining  witnesses  as  to  act  of  bankruptcy       .    .     0  10     0 
Examining    particulars    of    petitioning    creditor's 

account 0    6    8 

The  act  of  bankruptcy  being  a  declaration  ad- 
mitting inability  to  pay,  filed  by  the  solicitor 
to  the  petitioner,  or  an  assignment  prepared 
by  the  solicitor  to  the  petitioner,  or  default 
made  upon  a  bankruptcy  notice  issued  by  the 
solicitor  to  the  petitioner,  these  two  last 
charges  will  not  be  allowed.  The  expense  of 
an  assignment  will  not  be  allowed  where  a 
declaration  of  inability  would  answer  the 
purpose. 
If  solicitor  reside  at  a  distance  : — 
Writing  agent  to  search  for  prior  peti- 
tion     3^.  6^. 

Agent's  writing  result  of  search  .        8s.  Qd. 

Searching,  if  prior  petition  filed 0     7    8 

Drawing  bankruptcy  petition,  including  order  for 
hearing      .        .        .        ...        .        .        .     0  10     0 

Ingrossing  same,  4^.  per  folio  only  to  be  allowed 
where  the  petition  exceeds  seven  folios 

Paid  for  stamp 5     0     0 

Attesting  signature  of  each  petitioner,  except  in 

case  ot  partnership 0     6     8 

Drawing  and  fair  copy  aflBdavit  verifying  petition   .034 
Attending  petitioner  to  be  sworn    .        .        .        .068 

Paid  oath  (if  paid) 

Two  copies  of  petition  for  sealing,  id,  per  folio. 
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(Costs.  £   i.    i 

Preparing    sabpcena    and   serving   witnesses,   or 
arranging  witn  witnesses  for  their  attendance  on 

presentation  of  petition 0  13   4 

Paid  them 

See  Witnesses*  Scale.    Petitioning  creditor  is 
not  to  be  regarded  as  a  witness,  and  is  not  to 
be  paid  for  loss  of  time ;  he  may  claim  his 
expenses  of  travelling  and  subsistence. 
Attending  on  presentation  of  petition  when  Gonrt 
investigated  statements  therein,  and  clerk    •        .    1    0   ^^ 
One  fee  only  for  attending  will  be  allowed,  unless 
by  direction  of  the  Oonrt  at  the  time,  and  a 
memorandum  of  its  allowance  produced  to 
the  taxing-ofiScer. 
Drawing  order  for  hearing  of  petition     .        .        .034 
Service  of  petition  (see  Gener^  Rules). 
Attending  Court  on  hearing  (where  debtor  does  not 
appear  or  dispute) 0  10 


0 


Debtors*  Bill  of  Costs  where  Debtor  potitions. 

Instructions  for  petition 10  0 

Drawing  and  attesting  petition 0  13  4 

Paid  stamp 5    0  0 

Attending  filing 0    6  8 


Where  Act  of  Bankruptcy  the  filing  a  Declaration  of  InabiUtl/ 

to  Pay, 

Drawing  and  attesting  declaration  of  inability  to  pay    0  13   4 

Paid  stamp 0    5    1 

Attending  filing 0    6   8 


Cost  of  Bankruptcy  Notice. 

Instructions  for,  and  preparing  notice         .        ..068 

Preparing  request  for  issue 0    6    8 

Attending  filing 0    6    8 

Paid  for  oflSce  copy 

Notice  and  two  fair  copies  .        .        .        •        ..068 
Attending  sealing  notice,  copies     .        ,        .        .068 

Paid  stamp 0    5    0 

Service  of  notice 0    5    0 

Attending  Court  on  hearing  of  notice         •        •    .     0  13    4 
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Costs  wh^e  the  Debtor  is  required  by  the  Court  to  enter  into  a        Costs. 

Bond, 

£  s.  d. 
Attending  mab'ng  inquirieB  as  to  sufficiency  of 

sureties 0  13    4 

This  charge  will  be  subject  to  increase,  accord- 
ing to  the  distance  of  the  sureties'  residences  ; 
and,  where  necessary,  agency  charges  for 
making  such  inquiries. 

Drawing  exceptions  to  sureties 0    3    4 

Service  thereof  on  debtor's  solicitor         .        .        .050 
Attending  Court  when  sureties  allowed   or   dis- 
allowed   0  18    4 

Costs  of  affidavits  in  opposition  to  the  allow- 
ance of  the  bond  for  want  of  sufficiency  of 
sureties,  the  same  allowance  as  for  other 
special  affidavits. 

Costs  of  Banhruptcy  Notice^  where  the  Court  allows  Costs  to 

Debtor  on  Notice  set  aside. 

The  debtor's  personal  expenses  for  travelling  and 

loss  of  time,  according  to  the  scale  allowed  to 

witnesses. 
And  if  attended  by  a  solicitor,  and  his  costs 
allowed  (which  must  be  by  special  order  of 
the  Court). 
Instructions  to  attend  the  Court  on  the  notice        .068 

Affidavit  of  counter-claim,  &c 0    2     6 

Paid  stamp 0     10 

Attending  Court  on  hearing  of  notice,  and  drawing 

up  order 0  13    4 

Attending  for  appointment  to  tax,  and  copy  and 

service  of  order  and  appointment        .        .        .050 

Attending  taxing 0    6    8 

Paid  allocatur  stamp 

Costs  of  Application  to  prosecute  a  Petition  in  a  particular  Dis- 
trict, or  to  transfer  Petition  from  one  District  to  another. 

Instructions  for  affidavit  to  ground  application   ..068 

Drawing  same,  \s.  per  folio. 

Fair  copy,  4rf.  per  folio. 
Attending  deponent  to  be  sworn     .        .        .        .068 

Paid  oath 

Attending  Court  when  order  made,  and  drawing  up 

same 0  13    4 
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Costs.  CosU  on  Apj^licuiion  for  Warrant, 

£  s.  d. 

Instructions  for  affidayit  in  support  of  application 

for  warrant 0    6    8 

Drawing  same,  per  folio  Is, 
Fair  copy,  per  folio  4d, 
Attending  to  read  over  and  to  get  same  sworn         .068 
Attending  Court,  warrant  granted  .        .        .        .    0  18    4 

Fair  copy,  per  folio  ^d. 
Attending  officer,  instructing  him  as  to  the  execu- 
tion of  the  warrant 0    6    8 

Cosis  of  disputing  Stateynents  in  Petition, 

Attending  debtor  served  with    copy  of  petition, 

taking  instructions  to  show  cause  against  same  .068 
Drawing  notice  showing  cause        .        .        .        .050 

Two  fair  copies  for  service 0    2    0 

Service  on  creditor^  including  postage     .        .        .036 

Ditto  registrar 0    3    6 

Perusing  and  considering  petition  .        .        .        .068 
Examining  witnesses  in  opposition     .        .        .     .    0  10    0 
Costs  of  brief,  and  counsel's  fee,  where  requisite 
to  employ  counseL 
Attending  Court 10    0 

Petitioning  Creditor's  Costs  on  Bankrupt  disputing  Statements 

in  Petition, 

The  debtor  having  served  notice  of  disputing  the 
statements  in  petition,  attending  petitioner  ..068 
Special  attendances  will  be  allowed  to  examine 
witnesses  as  to  the  facts  they  can  prove,  the 
charges  for  which,  and  for  summoning  them, 
will  be  in  the  discretion  of  the  taxing  officer, 
according  to  the  circumstances  ;  and  where 
necessary  to  employ  counsel  to  support  the 
petition,  the  usual  charges  for  brief  and 
counsers  fees  will  be  allowed. 

Attending  Court  when  receiving  order  made  .        .10    0 

Costs  for  substituted  Service  where  Debtor  ke^  out  of  the  way  to 

avoid  Service, 

Several  attendances  to  serve  without  eflPeet,  when 
it  appearing  that  the  debtor  was  keeping  out  of 
the  way,  and  could  not  be  personally  served,  in- 
Btructions  to  apply  for  substituted  service       .    .    0    6    ^ 


SCALE   OF   solicitor's   COSTS.  781 

£   s,    d.       Costs. 
Drawing  affidavit  of  facts,  and  that  due  pains  had 

been  taken  to  effect  personal  service,  per  folio  la. 
Fair  copy,  Ad.  per  folio. 
Attending  Coort  for  order  for  substituted  seryice, 

and  drawing  up  order 0  13    4 

Coats  of  Brief. 

Instructions  for  brief  in  discretion  of  taxing  officer 

(Allowed  only  when  counsel  employed.) 
Drawing  same,.l5.  per  folio. 
Fair  copy,  id.  per  folio. 

Fee  to  counsel  and  clerk 

Attending  him 0    6    8 

Where  consultation  or  conference  is  necessary,  at- 
tending to  appoint  same 0    6    8 

Fee  to  counsel  and  clerk 

Attending  consultation  or  conference .        .        ..0134 

Costs  of  Cases  for  Opinion  of  Counsel. 

Instructions  for  case 0    6    8 

Drawing  same,  Is.  per  folio. 

Fair  copy,  4rf.  per  folio. 

Fee  to  counsel  and  clerk 

Attending  him 0    6    8 

Where  conference  is  necessary  attending  to  appoint 

same 068 

Fee  to  counsel  and  clerk  attending  conference         .    0  13    4 

Attending  for  and  perusing  opinion    .        .        ..068 

Attending  client,  reading  oyer  opinion,  and  con- 
ferring with  him  thereon 0     6    8 

Costs  of  Motion. 

Instructions 0     6     8 

Where  on  appeal 0  18    4 

Drawing  notice  of  motion  to  be  served,  per  folio  Is. 

Fair  copies,  4d.  per  folio. 

Perusing  documents  (by  London  agent)  on  an  appeal 
from  1/.  is.  to  2/.  2s. 

Making  copy  for  filing  of  notice  of  motion,  and 
attending  registrar  therewith,  previously  to  the 
sitting  of  the  Court 0    3    4 

Instructions  for  affidavit  in  support  of  motion         .034 
[No  instnictions  allowed  where  the  solicitor  or 
his  clerk  makes  the  affidavit ;  no  fees  allowed 
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Costs.  £   8,   d. 

to  connsel  to  settle  affidayit,  unless  very 
special] 
Drawing  same,  at  per  folio  Is. 
Fair  copies,  per  folio  Ad. 
Attending  reading  o^r  and  to  be  sworn    •        ..068 

Paid  oath 

Copy  affidavit  for  service  with  the  notice  of  motion, 

id,  per  folio. 
Service.    See  General  Rules. 

Attending  to  file  affidavit 0    6    8 

Paid  for  office  copy,  when  required .        •        .        . 
Affidavit  of  service  and  copy  notice  of  motion  to 

annex    .        . 068 

Attending  Court  on  motion  if  heard,  IL  !«.,  and  if 

not 0  10    6 

Drawing  order,  per  folio  Is. 

Attending  settling  same 0  13    4 

Fair  copy,  per  folio,  id. 

Attending  to  pass  order 0     6     8 

Copy  to  serve,  where  necessary,  per  folio  44. 


Genebal  Rules. 

1.  More  than  one  attendance  at  presentation  or 

hearing  of  bankruptcy  petition  will  not  be 
allowed  unless  ordered  by  the  Court,  and 
memorandum  be  obtained  to  that  effect. 

2.  Attendance  upon  the  Court  for  necessaiy  pur- 

poses not  included  in  the  foregoing  scale, 

each .068 

Attending  Court  on  each    sitting  (including 

presentation  and  hearing  of  petition)       ..100 
If  by  agent 2    0     0 

Clerk's  attendance  at  each  sitting,  when  re- 
quired      0    5     0 

3.  Service  of  petition,  order,  notice,  or  other  pro- 

cess, each  service 0     5     0 

If  the  distance  be  more  than  three  miles, 

5^.  per  mile  ertra,  or  a  farther  sum,  in 

the   discretion   of   the    taxing  officer, 

according  to  circumstances. 
In  cases  of  great  distance,  the   service 

must  be    by  agent,    unless  otherwise 

sanctioned. 

4.  Drawing  and  copy  bill  of  costs,  per  folio       .    .    0    0     4 


£ 

8, 

d. 

0 

6 

8 

0 

13 

4 

0 

5 

0 

0 

3 

6 

0 

1 

0 

SCALE  OF   solicitor's   COSTS.  788 

Costs. 

5.  Genera]  attendances,  each         .... 
Long  and  special  attendances       .        .        .    . 

(Or  more,  in  the  discretion  of  the  taxing 
oflRcer.) 

6.  Writing  letters^  each,  special    .... 
Ditto,  common         .        •        .        •        .    . 

7.  Circular  letters,  if  above  twenty        .        ,  each 
If  numerons,  they  must  be  printed. 

8.  Attendances  to  insert  advertisements   .        ..034 

9.  Extra  allowances  for  length  of  sittings,  or  other  increased 

allowances  must  have  the  sanction  of  the  Court,  and  a 
memorandum  to  that  effect  obtained,  or  all  such 
charges  will  be  disallowed. 

10.  Touchers  must  be  produced  on  taxation  for  all  payments, 

or  they  will  be  disallowed. 

11.  Bills  of  costs  must  be  written  lengthwise,  on  one  side 

only,  and  dates  must  be  furnished  to  each  item,  such 
dates  not  to  be  written  in  the  margin,  which  is  to  be 
left  clear  for  taxation. 

12.  In  special  cases,  where  counsel  are  not  instructed  to  appear 

in  Court,  a  charge  by  the  solicitor  for  the  preparation 

of  minutes  of  fact  or  evidence  for  his  own  use  may  be 

allowed. 

N.B. — Other  necessary  matters  not  herein  provided  for  may 

be  allowed  on  a  similar   scale,  as  nearly  as  may  be,  or  in 

accordance  with  the  practice  of  the  Supreme  Court,  according 

to  the  nature  of  the  proceeding. 

The  allowances  to  witnesses  shall  be  the  same  as  in  the 
Hijjh  Court. 

The  following  charges  to  the  end  shall  be  subject  to  reduc- 
tion by  agreement  with  the  trustee,  or  increase  with  the 
sanction  of  the  committee  of  inspection  and  official  receiver  : — 

Broker* 8  Allowances, 

£    8.  d. 
For  inventory  only — for  every  100/.  or  part 

of  100/. 0  10    0 

For  inventory  and  valuation  of  chattel 
property — 

For  the  first  100/.  .        .        ..    2  10    0  per  cent. 

For  the  next  400/,  .  .  .  .110  0,, 
All  above  up  to  10,000/.  .  ..100,, 
Above  10,000/.  .        .        .        .    0  10    0      „ 

For    sales  by  private  contract  based  on 

valuation 0  10    0  per  cent. 

For  sales  by  auction  of  chattel  property,  including  all  expenses 
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Costs.  except  adyertisements,  which  mast  in  each  case  be  authorised 

by  the  official  receiver  or  the  trustee,  not  exceeding — 

£    8.  d. 

For  the  first  100/ 10    0    0  per  cent. 

For  the  next  400/.     .        .        .        .    7  10    0      „ 
For  the  next  500/.         .        .        ..600,, 
All  above  l,000t       .        .        .        .500,, 
No  higher  allowance  to  be  sanctioned  without  leave  of  the 
Board  of  Trade. 

Costs  of  Surveys,  Dilapidations,  and  Specifications. 
From  21,  to  52.  in  discretion  of  taxing  officer. 

Accountants  Charges, 

For    preparing    balance-sheet,  investigating  ac-  ^ 
counts,   &c.,  principal's    time    exclusively  so 
employed,  per  day  of  seven  hours,  including 
necessary  affidavit,  or  such,  other  sum  as  the 
Court  may  under  special  circumstances  order 

Chief  clerk's  time 


£    «. 

rf. 

1     1 

0 

to 

5    5 

0 

0  10 

6 

to 

1  11 

6 

0     7 

6 

{ 

(076 
.     .   ^         to 

(      0  16     0 


Other  clerk's  time,  per  day  of  seven  hours 

These  charges  to  iDclade  stationery,  except  the  forms  used. 

SELBORNE,  C. 

J.  CHAMBERLAIN, 

President  of  the  Board  of  Troth 


SEALS  OF  COURTS. 

The  Bankruptcy  Act,  1883. 

I,  the  Right  Honourable  Roundell,  Earl  of  Selbome,  Lord 
High  Chancellor  of  Great  Britain,  Do  hereby,  by  virtue  of  the 
power  vested  in  me  by  the  Bankruptcy  Act,  1883,  Order  th*t 
the  High  Court  shall,  Irom  and  after  the  first  day  of  Januazr 
1884,  have  and  use  in  respect  of  bankruptcy  proceedings 
therein  a  seal  describing  such  Court  as  "  The  Supreme  Court 
of  Judicature,  Bankruptcy  "  ;  and  that  every  County  Coort 
shall,  from  and  after  the  time  aforesaid,  have  and  use  the  same 
seal  as  heretofore. 

SELBORNE,  C. 


SCALE  OF   SOLICITORS   COSTS. 
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FEES  AND  PERCENTAGES. 

The  Bankruptcy  Act,  1883. 

I,  the  Right  Hononrable  Roandell,  Earl  of  Selbome,  Lord 
High  Chancellor  of  Great  Britain,  Do,  by  virtue  of  the  powers 
vested  in  me  by  the  Bankruptcy  Act,  1883,  prescribe  that  the 
fees  and  percentages  in  the  scales  hereto  annexed  shall,  from 
and  after  the  first  day  of  January,  1884,  be  the  fees  and  per- 
centages to  be  charged  for  or  in  respect  of  proceedings  under 
the  said  Act,  and  shall  be  taken  in  any  Court  having  jurisdic- 
tion in  Bankruptcy  and  in  any  ofSce  connected  with  any  such 
Court,  and  in  the  Board  of  Trade  and  any  office  connected 
therewith,  and  by  any  officer  paid  wholly  or  partly  oat  of 
public  moneys  attached  to  any  such  Court  or  to  the  Board  of 
Trade. 

SELBORNE,  C. 


Costs. 


SCALE  OF  FEES  AND  PERCENTAGES. 

Table  A. 


Amount. 


Every  declaration  by  a  debtor  of  inability  to  pay 

his  debts 

Every  bankruptcy  notice  .... 
Every  bankruptcy  petition  .... 
Every  bond  with  sureties  ... 
Every  affidavit  filed,  other  than  proof  of  debts 
Every  subpoena  not  exceeding  three  persons  . 
For  taking  an  affidavit  or  an  affirmation,  or  attes- 
tation, upon  honour  in  lieu  of  an  affidavit  or  a 
declaration,  except  for  proof  of  debts,  for  each 

person  making  tne  same 

And  in   addition  thereto  for  each  exhibit 
therein  referred  to  and  required  to  be  marked  . 

On  every  proof  of  debt 

For  every  witness  sworn  and  examined  by  an 
officer  of  the  Court  or  Board  of  Trade  in  his 
office,  unless  otherwise  provided,  including  oath, 
for  each  hour  or  part  of  an  hour 
For  an  examination  of  witnesses  by  any  such 
officer  away  from  the  office  (in  addition  to 
reasonable  travelling  and  other  expenses)  per 

day 

Every  petition  mider  Sect.  125  of  the  Act    . 
JGverj  s{)ecial  proxy  or  voting  paper        .        .    . 

3  K 


£    8.    d. 


0  5 
0  5 
5  0 
0  10 
0  2 
0     5 


0 
0 
0 
0 
0 
0 


0     1     C 


0     1 
0     1 


0 
0 


0  10    0 


3  0  0 
5  0  0 
0     0     6 
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Costs. 


Amount. 


Every  receivinp:  order  under  Sect.  108  of  the  Act  . 

Every  application  for  an  order  of  discharge  • 

And  for  each  creditor  to  be  notified  .        .    . 

Eveiy  application  to  the  Conrt  under  Sects.  18  and 
23  to  approve  a  scheme,  a  fee  computed  at  the 
rate  of  11  upon  the  first  lOOZ.  or  fraction  of 
100/.,  and  58,  upon  each  25/.  or  fraction  there- 
of above  100/.  on  the  gross  amount  of  the 
estimated  assets. 

Every  application  to  the  Court  under  Sects.  18  and 
23  to  approve  a  composition,  a  fee  computed 
at  the  rate  of  1/.  upon  the  first  100/.  or  frac- 
tion of  100/.,  and  5«.  upon  each  25/.  or  fraction 
thereof  above  100/.  on  the  gross  amount  of  the 
composition. 

Every  application  for  search  other  than  by  peti- 
tioner, trustee,  banker,  or  officer  of  the  Court  . 

Eveiy  application  to  a  Court,  except  by  the  official 
receiver  

Every  office  copy,  each  folio  of  72  words  .        .    . 

On  every  record  of  trial 

or  such  less  sum  as  the  Court  may  specially 
order. 

Every  allocatur  by  any  officer  of  the  Court  for  any 
costs,  charges,  or  disbursements,  where  the 
amount  allowed  shall  not  exceed  4/. . 

Where  the  amount  exceeds  4/.,  for  eveiy  2/.  allowed 
or  a  fraction  thereof 


£  8.  d. 

5  0  0 

2  0  0 

0  1  0 


0  I  0 

0  5  0 

0  0  4 

5  0  0 


0     2     0 
0     10 


Table  B. 


£    9.    d. 


Every  application  to  an  official  receiver  to  appoint 

a  special  manager 0     5     0 

Every  application  bv  a  committee  of  inspection  to 

tiie  Board  of  Trade  for  a  local  banking  account  .10     0 
Every  order  of  the  Board  of  Trade  for  a  local  bank- 
ing account 2    O     0 

On  one  copy  of  the  cash  book  showing  assets  realised,  for- 
warded for  audit  by  the  official  receiver  or  trustee,  to  the  Board 
of  Trade,  a  fee  at  the  rate  of  1/.  upon  the  first  100/.  or  fraction 
thereof,  and  68,  upon  each  25/.  or  fraction  thereof  beyond  1001. 
on  the  gross  amount  of  the  assets  realised  and  brought  to 


SCALE   OF  solicitor's   COSTS. 

This  fee  is  not  to  be  charged  where  a  fee  has  been  taken  on  an 
application  under  Sects.  18  or  23. 

Every  application  under  Sect.  162  to  the  Board  of  Trade 
for  payment  of  money  oat  of  the  bankruptcy  estates  acconnt, 
28.  M. 


0 


3     6 


0  10    0 


0     4     6 


Table  C. 

High  bailiff  attending  Court  each  sitting        .        .02 

Serving  every  bankruptcy  notice,  bankruptcy  peti- 
tion, or  subpoena  within  two  miles,  including 
affidavit  of  service 0 

Executing  every  warrant  of  seizure,  or  search  war- 
rant, or  warrant  of  apprehension,  or  order  of 
commitment  within  two  miles  of  Court  House    . 

Keeping  possession  under  a  warrant — for  each  day 

the  man  is  actually  in  possession  ;    including 

affidavit  of  possession  being  actually  kept    . 

(not  less  than  3«.  ^d.  of  the  above  sum  is  to  be 

paid  to  the  man  in  possession,  and  his  receipt 

produced.) 

High  Bailiff's,  or  (in  the  London  Bankruptcy  Dis- 
trict) officer's,  man  travelling  to  place  of  posses- 
sion, or  to  execute  a  warrant  of  or  order  of 
commitment,  or  to  serve  a  summons  or  subpoena, 
or  for  any  other  purpose  specially  directed  by  the 
Court,  per  mile 0 

His  time,  per  day,  where  distance  exceeds  10  miles  .    0 

His  expenses,  per  day  „  „  .0 

If  High  Bailiff  of  a  County  Court  or  bankruptcy 
officer  of  Supreme  Court  directed  by  the  Court 
personally  to  travel,  per  mile 0    0    7 

If  High  Bailiff  of  a  County  Court  or  bankruptcy 
officer  of  Supreme  Court  directed  by  the  Court 
personally  to  travel,  his  time,  per  day  .        .    0  10    0 

If  High  Bailiff  of  a  County  Court  or  bankruptcy 
officer  of  Supreme  Court  directed  by  the  Court 
personally  to  travel,  his  expenses,  per  day    .        .0100 


0 
4 
4 


5 
6 
6 
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Table  D. 

On  the  net  assets  realised  or  brought  to  credit  by  the  official 
receiver,  whether  acting  as  interim  receiver  or  as  trustee,  not 
being  assets  received  and  spent  in  carrying  on  the  business  of 
the  debtor,  6/.  per  cent. 

On  every  payment  under  Sect.  162  of  money  out  of  the 
bankruptcy  estates  account,  5^.  on  each  20/.  ad  valorem  on  the 
amount  paid. 

3  E  2 
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Costs.  £   9,    d. 

'  Room  for  meeting  of  creditors,  summoned  by  official 

receiver,  for  each  creditor  present  peraonaJly  or  by 

proxy  at  each  meeting 0     10 

For  each  notice  to  creditor  of  a  meeting    .        ..010 

Keeping  possession,  per  day 0     4     6 

Travelling,  and  other  i-easonable  expenses  of  official 

receiver  

For  official  stationery,  books,  and  forms,  each  estate, 

for  every  fifty  creditors,  or  less    .         .         .         .10     0 

Table  E. 

For  every  order  of  administration  under  Sect.  122,  two 
shillings  in  the  i)ound  on  the  total  amount  of  the  debts 
scheduled  from  time  to  time,  excluding  any  fraction  of  a  pound 
in  such  total. 

Table  F. 

The  fees  and  allowances  payable  on  proceedings  had  after 
the  thirty- first  day  of  December,  1888,  in  respect  of  any  matter 
which  was  pending  in  any  Court  having  jurisdiction  in  bank- 
ruptcy on  the  said  day  shall  be  the  same  as  if  those  proceedings 
had  been  taken  before  such  day,  and  shall  be  applied  to  the 
same  purposes. 

We,  the  undersigned  Lords  Commissioners  of  Her  Majesty's 
Treasury,  do  hereby  sanction  the  foregoing  scales  Of  fees  and 
})ercentages,  and  do  direct  that  the  fees  to  be  taken  by  stamps 
shall  be  those  mentioned  nn  Tables  A.  and  B.,  and  that  the 
fees  mentioned  in  Tables  C,  D.  and  £.,  shall  be  taken  in 
money,  and  that  the  fees  and  allowances  referred  to  in  Table  F. 
shall  be  taken  by  stamps  or  money  according  as  they  have 
liitherto  been  taken  :  in  respect  of  all  proceedings  in  the  High 
Court  of  Justice  and  the  Court  of  Appeal  the  stamps  to  be 
used  shall  be  Judicature  fee  stamps ;  and  in  respect  of  all 
other  proceedings  the  stamps  to  be  used  shall  be  bankruptcy 
fee  stamps. 

And  we  further  direct  that  the  stamp  shall  be  affixed  or  the 
money  paid  in  respect  of  every  fee  before  the  proceeding  is 
had  in  respect  of  which  the  fee  is  payable,  and  that  the  charge 
to  be  made  by  the  London  Gazette  for  the  insertion  of  each 
notice  authorised  by  the  Act  or  Rules  shall  be  ten  shillings, 
except  in  the  cases  of  estates  administered  under  Part  YII.  of 
the  Act,  in  which  cases  the  charge  shall  be  three  sbilh'ngs  and 
fourpence. 

(Signed)        R.  W.  DUFF. 

H.  J.  GLADSTONE. 
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RULES     OF     THE     SUPEEME     COURT. 
BILLS  OF  SALK  ACTS,  1878  and  1882. 

1.  These  Rules  inny  be  cited  as  **The  Rules  of  the  Supreme    Rr.  1^8. 

Court,  Bills  of  Sale  Acts,  1878  and  1882,''  and  shall  stand  in 

lieu  of  **  The  Rules  of  the  Supreme  Court,  December,  1882," 

which  shall  be  and  are  hereby  annulled. 

2.  These  Rules  shall  come  into  operation  on  the  Ist  January, 
1884. 

8.  The  abstract  of  the  contents  of  a  Bill  of  Sale,  rer|uired  by  Abstract, 
the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  to  be  trans- 
mitted to  the  Registrar  of  a  County  Court,  shall  be  in  the  form 
given  in  the  Appendix  hereto. 

4.  The  abstract  shall  be  sealed  with  the  seal  of  the  Bills  of  Abstract  to 
Sale  Department  of  the  Central  Office  of  the  Supreme  Court  of  ^  ^^  ^^^ 
Judicature,  and  dated  on  the  day  on  which  it  is  transmitted  by  ^**®^' 
l>ost  to  the  Registrar  of  the  County  Court  named  therein. 

5.  Where  a  bill  of  sale  has  been  re-registered  since  the  31st  Abstract  of 
October,  1882,  or  shall  be  re-registered  hereafter  under  section  ^*'**^^f  •* 
eleven  of  the  Bills  of  Sale  Act,  1878,  an  abstract  of  the  re-  ■»»"»  «>f  Sale, 
registration,  sealed  and  dated,  shall  be  transmitted  by  post  to 

the  Registrar  of  the  County  Court  to  which  such  abstract 
should  have  been  transmitted  had  the  Bill  of  Sale  been  re- 
gistered under  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882. 

6.  Where  a  memorandum  of  satisfaction  has  been  vr  shall  Notice  of  a 
be  written  under  section  fifteen  of  the  Bills  of  Sale  Act,  1878,  ^Bm*^*/^i°/ 
upon  any  registered  or  re-registered  copy  of  a  Bill  of  Sale,  an  Ji>  ^J^  ^^^g,  ** 
abstract  of  which  has  been  transmitted  to  any  Registrar  of  a  mitted  to 
County  Court,  a  notice  of  such  satisfaction,  in  the  form  in  the  local  registry. 
Appendix  hereto,  duly  sealed  and  dated,  shall  be  transmitted 

to  each  of  the  Registrars  to  whom  an  abstract  of  such  Bill  of 
Sale  shall  have  been  trausmitted. 

7.  The  Registrar  shall  number  the  abstracts  and  notices  of  Abstracts  to 
satisfaction  in  the  order  in  which  they  shall  respectively  be  ^^f  gf  ^'^^^ 
received  by  him,  and  shall  file  and  keep  them  in  his  office.         *"      ®  ' 

H.  The  Registrar  shall  keep  an  index,  alphabetically  ar-  Index,  how  to 
ranged,  in  which  he  shall  enter  under  the  first  letters  of  the  ^  ^®P*' 
surname  of  the  mortgagor  or  assignor  such  surname  with  his 
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Br.  9- IS. 


8ati.Hfaction  to 
be  noted  in 
index. 


Search  and 
inspection  of 
abstract. 


Office  copy  of 
abstract. 


Aathority  to 
take  oaths. 


GhriBtian  name  or  names,  address,  and  description,  and  the 
number  which  has  been  affixed  to  the  abstract. 

9.  Upon  the  receipt  of  a  notice  of  satisfaction  the  Be^strar 
shall  enter  the  notice  of  satisfaction  on  the  abstract  of  the  bill 
to  which  it  relates,  and  shall  note  in  the  index  against  the 
name  of  the  mortgagor  or  assignor  the  fact  of  the  satisfaction 
haying  been  entered. 

10.  The  Begistrar  shall  allow  any  person  to  search  the  index 
at  any  time  during  which  he  is  required  by  the  County  Court 
Bules  for  the  time  bei^g  to  keep  his  office  open,  upon  payment 
by  such  person  of  one  shilling ;  and  to  make  extracts  from  the 
abstract  or  notice  of  satisfaction  upon  payment  of  one  shilling 
for  each  abstract  or  notice  of  satisfaction  inspected. 

11.  The  Begistrar  shall  also,  if  required,  cause  an  office  copy 
to  be  made  of  any  abstract  or  notice  of  satisfaction,  and  shall 
be  entitled  for  making,  marking,  and  sealing  the  same  to  the 
same  fee  as  is  payable  in  the  Bills  of  Sale  Department  of  the 
Central  Office  or  the  Supreme  Court  of  Judicature,  yiz.,  six- 
pence per  folio. 

12.  £very  first  and  second  class  clerk  in  the  Bills  of  Sale 
Department  of  the  Central  Office  of  the  Supreme  Court  of 
Judicature  shall,  by  yirtue  of  his  office,  haye  authority  to 
take  oaths  and  affiaayits  in  matters  relating  to  that  depart- 
ment. 

(Signed)        SELBOBNE,  C. 

COLEBIDGE,  C.J. 
N.  LINDLEY,  L.J. 
EDW.  FBY,  L,J. 
C.  E.  POLLOCK,  B. 
H.  MANISTY,  J, 
28/A  Detmbei',  1883. 


R.   8.   C.   BILLS  OF  SALE  ACTS,   1878   AND   1882. 
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.       No.  2. 

Votioe  of 
Satisfac-  NOTICE  OF  SATISFACTION. 


tioiL 


Bills  of  Sale  Registry, 

Royal  Courts  of  Jnstice, 

London. 

to 

188    . 
Registered  [or  Re-registered]  188    . 

Abstract  transmitted  188     . 

Satisfaction  entered  188    . 

Take  notice  that — 

A  memorandum  of  satisfaction  to  the  above  Bill  of  Sale  was 
entered  on  the  Register  on  the  above  date. 


(Signed) 


To  the  Registrar  of  the  County  Court 
of  holden  at 


Sent  on  the  day  of 


SUPPLEMENTAL   BOARD   OF   TRADE   ORDERS.  793 

Orderi, 
SUPPLEMENTAL  BOARD  OF  TRADE  ORDERS.  Jan.  L 


Whereas  by  Sect  160  of  the  Bankruptcy  Act,  1883,  it  is 
enacted  that  where  a  bankruptcy  or  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869,  has  been,  or  is  here- 
after closed^  any  property  of  the  bankrupt  or  liquidating  debtor, 
which  vested  in  the  trustee  and  has  not  been  realised  or  distri- 
buted shall  vest  in  such  person  as  may  be  appointed  by  the  Board 
of  Trade  for  that  purpose,  and  he  shall  thereupon  proceed  to 
get  in,  realise  and  distribute  the  property  in  like  manner,  and 
with  and  subject  to  the  like  powers  and  obligations  as  far  as 
applicable,  as  if  the  bankruptcy  or  liquidation  were  continuing, 
and  he  were  acting  as  trustee  thereunder.  Now,  therefore,  it 
is  ordered  that  the  Official  Receiver  attached  to  the  Court 
having  jurisdiction  over  any  such  bankruptcy  or  liquidation  as 
is  in  ti)e  said  section  mentioned,  sliall  be,  and  hereby  is  ap- 
pointed as,  the  person  in  whom  the  propertv  of  the  bankrupt 
or  liquidating  debtor  shall  vest,  and  who  shall  exercise  and  per- 
form the  powers  and  obligations  specified  in  the  said  section. — 

Dated  the  1st  day  of  January,  1884. 

J.  CHAMBERLAIN, 

President  of  the  Board  of  Trade. 


Whereas  by  Sect  161  of  the  Bankruptcy  Act,  1883,  it  is 
enacted  that  in  every  bankruptcy  under  the  Bankruptcy  Act, 
1869,  pending  at  the  commencement  of  the  Bankruptcy  Act,  1883, 
where  a  Registrar  of  the  London  Bankruptcy  Court^  or  of  any 
County  Court,  is  or  would  hereafter,  but  for  the  now  reciting 
enactment,  become  the  trustee  under  the  bankruptcy,  such  of  the 
Official  Receivers  of  bankrupts*  estates  as  may  oe  appointed  by 
the  Board  of  Trade  for  that  purpose  shall,  from  and  after  the  com- 
mencement of  the  Bankruptcy  Act,  1883,  be  the  trustee  in  the 
place  of  the  registrar,  and  the  property  of  the  bankrupt  shall  pass 
to  and  vest  in  the  Official  Receiver  accordingly.  Now,  therefore, 
it  is  ordered  that  the  Official  Receiver  attached  to  the  Court 
having  jurisdiction  over  any  such  bankruptcy  as  is  in  the  said 
section  mentioned,  shall,  from  and  after  the  commencement  of 
the  Bankruptcy  Act,  1883,  be,  and  hereby  is,  appointed  as  the 
trustee  in  the  place  of  the  registrar  to  and  in  whom  the  property  of 
the  bankrupt  shall  pass  and  vest,  as  in  the  said  section  mentioned. 

Dated  the  Ist  day  of  January,  1884. 

J.  CHAMBERLAIN, 

President  of  the  Board  of  Trade. 
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Order. 

Jan.  1.  INSPECTOR-GENERAL  IN  BANKRUPTCY. 


Board  of  Trade,  January  1,  1884. 

In  virtue  of  the  powers  conferred  on  them  by  the  BaDkmptcj 
Act,  1883,  Sect.  71,  the  Board  of  Trade,  with  the  cononrrence 
of  the  Treasury,  have  established  a  new  Department,  to  be 
called  the  Bankruptcy  Department,  having  at  its  head  an  Officer 
called  Inspector-General  in  Bankruptcy.  The  duties  of  this 
Officer  will  include  the  general  direction  of  the  Bankruptcy 
Department  of  the  Board  of  Trade,  under  the  control  of  the 
Board,  and  he  will  also  be  liable  to  discharge  any  other  duties 
connected  with  Bankruptcy  which  the  Board  of  Trade  may 
from  time  to  time  assign  to  him.  Mr.  John  Smith  has  been 
appointed  Inspector-General. 

The  Official  Receivers  throughout  the  country,  with  the 
exception  of  the  Chief  Official  Receiver,  who  acts  directly  under 
the  Board  of  Trade,  are  to  report  to,  and  correspond  with  the 
I  nspector-General. 


GENERAL  RULE  ADDITIONAL  TO  THE  BANK- 
RUPTCY RULES,  1883,  MADE  PURSUANT  TO 
SECTION  127  OF  THE  BANKRUPTCY  ACT,  1883. 

Ant  matter  or  application  pending  before  a  registrar  which, 
under  the  Bankruptcy  Act,  1883,  or  the  Bankruptcy  Rules  for 
the  time  being  in  force  under  that  Act,  a  registrar  has  juris- 
diction to  determine  shall  be  adjourned  to  be  heard  before  the 
Judge,  if  the  Judge  shall,  either  specially  or  by  any  general 
direction  applicable  to  the  particular  case,  so  direct. 

This  Rule  shall  come  into  operation  firom  and  immediately 
after  the  31st  day  of  December,  1883. 

Dated  the  31st  day  of  December,  1883. 

(Signed)  SELBORNE,  C. 

J.  CHAMBERLAIN, 

President  of  the  Board  of  Trade. 
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In  Bankruptcy. 

REGULATIONS  FOR  THE  CONDUCT  OP  BUSINESS 
IN  BANKRUPTCY  BEFORE  THE  JUDGE  AND 
FOR  THE  HEARING  OF  APPEALS  AND  AD- 
JOURNED SUMMONSES  UNDER  THE  FIFTH 
SECTION   OF  THE  DEBTORS  ACT,  1869. 

1.  All  matters  and  applications  in  bankruptcy  which  by  the    Segnla- 
Act  or  the  roles  or  the  general  or  special  directions  of  the      tions. 
Judge  are  to  be  heard  before  him,  except  matters  and  applica-     Jan.  7. 
tions  adjourned  by  a  Registrar  to  be  heard  by  the  Judge  in 
Chambers,  will  be   heard  in  open  Court,  unless  otherwise 
ordered. 

2.  The  Judge  will  sit  in  open  Court  on  every  Monday  during 
the  sittings  of  the  High  Court  unless  notice  to  the  contrary  is 

fiven,  and  if  the  business  set  down  for  any  Monday  is  not 
isposed  of  on  that  day  the  Judge  will  sit  on  the  following 
Tuesday  for  the  purpose  of  completing  such  business. 

'S.  All  matters  and  applications  for  hearing  betbre  the  Judge 
in  open  Court,  except  ex  parte  motions,  shall  be  set  down  in  a 
list  to  be  kept  at  the  office  of  the  Senior  Registrar,  and  will 
be  heard  in  the  order  in  which  they  are  set  down  in  such  list, 
except  in  cases  of  emergency  or  for  any  other  sufficient 
cause. 

4.  Ex  parte  motions  will  be  heard  immediately  on  the  sitting 
of  the  Court,  before  all  other  matters  and  applications,  and  in 
case  of  emergency  may,  by  leave  of  the  tfudge,  be  made  at 
any  time  during  the  day. 

5.  The  hearing  of  applications  for  the  committal  of  any 
person  to  prison,  the  hearing  of  objections  by  the  Board  of 
Trade  to  the  appointment  of  a  trustee,  and  the  hearing  of 
matters  and  applications  adjourned  by  a  Redstrar  to  be  heard 
before  the  Judge  in  open  Court  shall  take  place  on  such 
Monday  during  the  sittings  as  the  Registrar  shall  appoint,  or 
so  soon  thereafter  as  the  matter  or  application  can  be  heard. 

6.  Every  notice  of  motion  to  be  heard  before  the  Judge 
Bhall  name  some  Monday  during  the  sittings  for  hearing  the 
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Regula-     motion,  and  such  motion  will  be  heard  on  the  Monday  so 
tions,       named  or  bo  soon  thereafter  as  the  motion  can  be  heard. 
Jan.  7.  7.  The  Judge  will  sit  in  Chambers  at  the  Bankruptcy  Conrt, 

Lincoln's-Inn-Fields,  ou  every  Saturday  during  the  sittings  of 

the  High  Court  (unless  notice  to  the  contrary  is  given)  for  the 
purpose  of  heariug  matters  and  applications  adjourned  by  the 
Registrars  to  be  heard  before  the  Judge  in  Chambers,  and  also 
for  the  I  urpose  of  hearing  a[>peals  and  adjourned  summonses, 
under  Section  5  of  the  Debtors  Act,  18G9.  In  case  of  emer- 
gency ex  parte  motions  may  also  be  maie  before  the  Judge  in 
Chambers. 

8.  All  such  matters,  applications,  appeals,  and  adjourned 
summonses  for  hearing  before  the  Ju  ge  in  Chambers  shall 
be  set  dowu,  not  later  than  one  o'clock  on  the  previous 
Friday,  in  a  list  to  be  kept  at  the  office  of  the  Senior  Registrar, 
and  will  be  heard  in  the  order  in  which  they  are  set  down  in 
such  list. 

9.  In  the  ensuing  Hilary  Sittings  (except  in  cases  of  etner- 
gency,  with  respect  to  which  such  arrangements  as  may  be 
necessary  will  be  made  by  a  Judge  to  be  named  for  that 
purpose  by  the  Lord  Chancellor  under  the  Act),  the  Judge  will 
not  sit  in  open  Court  until  Monday  the  18th  of  February,  nor 
in  Chambers  until  Saturday  the  16th  of  Februaiy.  Appeals 
from  County  Courts  stauding  for  heariug  will  be  heard  on 
Monduy  aud  Tuesday  the  18th  and  19  th  of  February,  and  on 
every  subsequent  Monday  and  Tuesday  during  Hilary  Sittings 
such  appeals  shall  be  set  down  for  hearing  in  the  Senior 
Registrar's  list  of  matters  and  applications  for  hearing  by  the 
Judge  in  open  Court,  aud  will  be  heard  in  ^he  order  iu  which 
they  are  so  set  down.  Appeals  now  standing  for  hearing  shall 
forthwith  be  set  down  by  the  clerk  in  charge  of  such  list  for 
hearing  on  Monday  the  18th  of  February. 

10.  These  regulations  shall  come  into  operation  from  and 
immediately  ailer  the  date  hereof. 

Dated  the  seventh  day  of  January,  1884. 


In  Bankruptcy. 

THE  BANKRUPTCY  ACT,  1883. 

The  first  day  ofJimuary^  1884. 

I,  the  Honorable  Sir  Lewis  William  Cave,  one  of  the  Jus- 
tices of  the  High  Court,  being  the  Judge  assigned  in  pnnBoance 
of  the  94th  section  of  the  above-mentioned  Act  to  transact  and 
dispose  of  matters  in  bankruptcy,  do  hereby,  by  virtue  of  the 
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said  Act  and  of  the  Bankraptcy  Bales,  1883,  and  of  all  other     BegolaF 
general  mles,  orders,  and  powers  enabling  me  in  that  behalf,       tions, 
direct  as  follows  : —  Jan.  1. 

1.  On  and  after  the  first  day  of  January,  1884,  until  further 
order,  the  Registrars  in  Bankruptcy  of  the  High  Court  shall 
hear  and  determine  the  following  matters  and  applications 
which  by  the  said  rules  are  directed  to  be  heard  and  aetermined 
in  open  Court,  that  is  to  say — 

(a.)  The  public  examination  of  debtors. 

(ft.)  Applications  to  approve  a  composition  or  scheme  of 

arrangement. 
(e.)  Applications  for  orders  of  discharge  or  certificates  of 

removal  of  disqualifications. 

2.  On  and  after  the  first  day  of  Januarv,  1884,  until  farther 
order,  the  Registrars  in  Bankruptcy  of  the  High  Court  shall 
hear  and  determine  all  matters  and  applications  which,  by 
virtue  of  the  said  rules,  may  be  heard  and  determined  in 
chambers,  except  the  following  matters  and  applications,  that 
is  to  say  : — 

(a.)  Applications  by  a  creditor  for  leave  to  commence  any 

»3tion  or  other  legal  proceedings  under  Sect.  9. 
(J.)  Deciding  on  the  validity  of  an  objection  by  the  Board 

of  Trade  to  the  appointment  of  a  trustee  under 

Sect.  21. 
(c.)  Applications  by  a  trustee  for  leave  to  disclaim  a  lease 

under  Sect.  65. 
{d,)  Applications  for  an  order  rescinding  any  contract  made 

with  the  bankrupt  under  Sect.  55. 
(e.)    0|>posed    applications    for    a   vesting    order    under 

Sect.  55. 
(/.)  Special  cases  stated  for  the  opinion  of  the  High  Court 

under  Sect.  97. 
(g.)  Applications  to  transfer  actions  under  Sect.  102  (4). 
(A.)  Applications  by  the  Board  of  Trade  under  Sect.  102 

(5), 
(».)  Applications  by  a  trustee  for  leave  to  commence  an 

action  in  the  names  of  the  trustee  and  of  the  bank- 
rupt's partner  under  Sect.  111$. 
(k.)  Applications  for  the  approval  or  for  the  amendment  of 

issues  of  fact  to  be  tried  by  a  jury  under  Rule  84. 
"    (/.)  Applications  for  directions  as  to  the  trial  of  issues 

of  fact  under  Rule  86  ;  and, 
(m.)  Ap[»lication8  for  directions  as  to  the  trial  of  actions 

brought  by  a  trustee  under  Rule  91. 

3.  Any  matter  or  application  which  a  Registrar  has  juris- 
diction to  hear  and  determine  under  the  above-mentioned 
Act  and  the  General  Rules  made  in  pursuance  thereof,  and 
this  order  or  any  o\  them,  except  judgment  debtor's  summonses 
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Begula-     nnder  Sect.  5  of  the  Debtors  Act,  1869,  shall  be  adjourned  to 
tions,      be  heard  before  the  Judge. 

JaiL  1.         (a.)  If  all  the  contending  parties  require  the  matter  or 

application  to  be  so  adjonmed. 
{b,)  If  any  of  the  contending  parties,  or  in  the  ease  of  an 
ex  parts  motion  if  the  applicant  requires,  the  matter 
or  application  to  be  so  adjourned,  and  the  Beg:istrar 
is  of  opinion  that  it  involves  a  question  of  difficulty 
on  the  ground  of  novelty  or  otherwise. 

4.  Where  any  matter  or  application  is  adjourned  to  be 
heard  by  the  Judge,  the  Registrar  shall  certify  to  the  Judge 
whether  the  matter  or  application  is  adjourned  at  the  request 
of  all  or  of  some  and  which  of  the  parties,  and  in  the  latter 
case  the  Registrar  shall  also  state  shortly  the  question  of 
difficaltv  involved. 

5.  Wnere  any  matter  or  application  is  so  adjourned  by  a 
Registrar  sitting  in  open  Court,  it  shall  be  adjourned  to  be  h^rd 
by  the  Judge  in  open  Court.  Where  any  matter  or  application 
is  so  adjourned  by  a  Registrar  sitting  in  Chambers  it  shall,  if 
any  of  the  contending  parties,  or  in  the  casevof  an  ex  parte 
motion,  if  the  applicant  so  requires,  be  adjourned  to  be  heard 
by  the  Judge  m  open  Court;  but  otherwise  it  shall  be 
adjonmed  to  be  heara  by  the  Judge  in  Chambers. 


INDEX. 


ABSCONDING    DEBTOR, 
arrest  of,  by  warrant,  177 
after  bankroptcy  notice  issued,  or  presentation  of  petition,  and  he  is 

about  to  abscond,  177 
after  bankruptcy  petition,  and  it  appears  he  is  about  to  remove  oc  conceal 

his  goods,  178 
after  service  of  petition  or  receiving  order  made,  and  debtor  removes  goods 

above  value  of  five  pounds,  178 
when  without  cause  shown  debtor  fails  to  attend  examination  ordered  by 

the  Court,  178 
under  Debtors  Act,  1869,  179 
under  Bankruptcy  Act,  1869,  179 

ACCOUNTANTS, 

bills  and  charges  to  be  taxed  by  prescribed  officer,  403 
employment  of,  must  have  been  duly  sanctioned,  403 

ACCOUNTANT   IN    BANKRUPTCY 

and  staff  officers  of  the  Board  of  Trade,  489 

ACCOUNTS, 

of  trustees  to  be  audited,  408 

of  Board  of  Trade  to  be  audited  as  Treasury  directs,  472 

affidavits  of  debts,  to  contain  or  refer  to  statement  of,  showing  particulars, 

512 
official  receiver  may  at  any  time  call  for  production  of  vouchers,  512 
bankrupt  omitting  to  keep  proper,  order  of  discharge  refused  or  suspended, 

186 
of  property  mortgaged  and  of  the  sale  thereof,  r.  65 — 69 
inquiry  into  mortgage,  r.  65 
conveyance,  r.  66 
proceeds  of  sale,  r.  67 
proceedings  on  inquiry,  r.  68 
between  mortgagor  and  mortgagee,  r.  69 

ACCOUNTS    AND    AUDIT, 
record  book,  r.  206 
cash  book,  r.  207 

books  to  be  submitted  to  committee  of  inspection,  r.  208 
audit  of  cash  book,  r.  209 

Board  of  Trade  audit  of  trustee's  accounts,  r.  210 
copv  accounts  to  be  tiled,  r.  211 
amdavit  of  no  receipts,  r.  212 
proceedings  on  resignation,  r.  213 
joint  and  separate  estates  account,  r.  214 
debtor's  books,  r.  215 
annual  returns,  r.  216 

ACT 

to  commence  from  31st  December,  1883,  3 
exception  of  certain  sections,  3 
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ACT    OF    BANKRUPTCY, 
preliminary  discussion  on,  7 
committed  by  foreigner,  8 
felon,  8 
corporation,  8 
clergyman,  9 

peer  and  member  of  Parliament,  9 
justice  of  the  peace,  9 
infant,  married  woman,  &c.,  9,  10 
lunatics,  18 
executors,  13 
conveyance  to  trustee  for  benefit  of  creditors  generally,  14 
fraudulent  conveyance,  15 
conveyance,  transfer  of,  or  creating  charge  on,  pro^terty  which  would  be  a 

fraudulent  preference  if  debtor  were  adgudged  btuikriapt,  28 
with  intent,  departing,  or  remaining  out  of  England  ;  departing  from, 

absenting  himself,  or  beginning  to  Keep  house,  29  ■ 
execution  levied  by  seizure  and  sale  of  goods,  33 

declaration  filed  of  inability  to  pay,  or  presenting  petition  against  him- 
self, 40 
petitioning  creditor  serving  bankruptcy  notice  on  judgment-debtor  for 

any  amount,  42 
debtor  giving  notice  that  he  has,  or  is  about  to  suspend,  payment,  59 
bankruptcy  notice  must  be  served  in  prescribed  form,  and  manner,  60 
debtor  committing.  Court  may,  on  petition,  make  receiving  oidcr  for 

protection  of  the  estate,  60 
to  ground  petition,   must  be  within  three  months  of  presentation  of 

same,  64 
must  be  proved  on  hearing  of  petition,  80 

if  more  than  one  act  is  alleged,  some  one  of  alleged  acts  must  be  proved,  80 
debt  contracted  after  notice  of,  not  provable,  216 
debt  contracted  after  notice  of,  cannot  be  set  off,  233 
trustee's  title,  relation  back  to,  263 
no  petition,  order,  or  adjudication  invalid  because  anterior  to  petitioner's 

debt,  263 
privilege  of  Parliament  no  exemption,  if  person  possessing  such,  commits, 

464 
committed  by  deceased  debtor  within  three  months  of  death,  465 
petition  to  administer  estate  may  be  made  on  grant  of  probate,  465 
or  grant  of  letters  of  administration,  465 

notice  to  legal  personal  representative  of  petition  for  administration, 
equal  to,  466 

ACTIONS, 

by  trustee  with  consent  of  committee  of  inspection,  376 

by  trustee  and  bankrupt's  partner,  449 

on  joint  contracts,  450 

proceedings  in  partnership  name,  450 

ADJOURNMENT, 

of  public  examination  of  debtor,  135 
of  meetings,  when  less  than  three  creditors  present,  511 
for  a  week,  or  such  time  as  chairman  may  ap^ioiut,  511 
by  Court  at  any  time,  444 

ADJUDICATION  OF  BANKRUPTCY, 

at  first  meeting  or  any  adjournment,  creditors  may  resolve  on  debtor's,  157 

on  ;^mssiug  no  resolution,  157 

composition  or  scheme  not  being  approved  within  fourteen  days  of  public 

examination,  157 
Court  may  a^'udge  debtor  bankrupt,  157 
property  of  bankrupt  divisible  ana  vested  in  trustee  on,  157 
notice  of  order  to  be  gazetted  and  advertised  in  prescribed  manner,  157 
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ADJUDICATION  OF  BANKRUPTCY-^»n<iitu«t 
evidence  of,  161 
dates  from  order,  157 
in  small  bankruptcies,  454 
annulment  of  oidor,  in  certain  cases,  212 
on  application  of  debtor,  r.  155 
on  application  of  other  parties,  r.  156 
form  and  notice,  r.  157 
order  annulling  abjudication,  r.  158 

ADMINISTRATION  OF  ESTATE  OF  PERSON  DYING  INSOLVENT, 
petition  for,  by  creditor,  order  not  to  be  made  until  two  months,  from 

probate, 
form  of  petition,  r.  200 
service  of  petition,  r.  201 
order  for,  r.  202 

ADMINISTRATION  ORDER, 
in  case  of  debts  under  502.,  456 
see  rules  a]^Iicable  to,  780 
persons  dymg  insolvent,  465 

ADVERTISEMENT, 

of  receiving  order  to  be  in  prescribed  form,  116 
duties  as  to,  of  official  receiver,  899 

AFFIDAVIT, 

interpretation  of  terms,  503 

verifying  debtor's  statement  of  affairs,  132 

evidence  may  be  by,  if  Court  directs,  444 

sworn  before  person  authorised  to  administer  oaths  in  Court  of  Chancery,  475 

or  copy,  how  proved  in  evidence,  474 

of  debt  by  creditor,  512 

by  penon  authorised,  who  shall  state  his  authority  and  means  of  know- 
ledge, 512 

to  contain  or  refer  to  statement  of  account  showing  the  particulars  of 
debt,  512 

to  specifv  vouchers,  if  anv,  by  wliich  debt  can  be  substantiated,  512 

to  state  if  creditor  is,  or  is  not  secured,  512 

trustee  may  administer  oaths  and  take,  in  relation  to  proofs,  516 

exempt  from  stamp  duty,  481 

costs  if  irrelevant  or  prolix,  r.  89 

form  of,  r.  40 

deponent's  description,  to  be  stated  in,  r.  40 

several  deponents  in,  r.  42 

scandalous  matter  in,  r.  48 

erasures,  &c.  in,  r.  44 

sworn  by  blind  or  illiterate  persons,  r.  45 

formal  defect  in,  r.  46 

filing  office  copies  of,  r.  47 

swearing  of,  r.  48 

time  for  filing,  r.  49 

proof  of  affidavits,  r.  50 

AFTER  ACQUIRED  PROPERTY, 

made  liable  as  condition  of  discharge,  186 
future  earnings  of  small  debtors,  457 
as  to  assignments  of,  sm  Bills  or  Sale. 

ALDERMAN, 

bankrupt  disqualified  from  being  elected,  or  holding  ofBcc  of,  206 
unless  abjudication  annulled  or  discharge  granted,  207 
adjudged  bankrupt,  office  becomes  vacant,  208 

3  r 
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ALLOWANCE, 

to  bankrapt  by  trostee,  with  pennission  of  committee  of  inspection,  393 

AMENDMENT, 

by  Court  of  written  process  or  proceeding,  444 

by  seemed  creditor  of  proof  ana  raluation  of  security,  514 

ANNULMENT, 

of  abjudication  of  bankruptcy  in  certain  cases,  212 
effect  of,  215 

of  composition  or  scheme  of  arrangement,  140,  152,  171 
of  receiying  order,  118 

APPEAL, 

power  for  Court  to  review,  rescind,  or  rary  order,  488 

from  Coun^  Court  to  Court  of  Appeal,  438 

from  High  Court  to  Court  of  Appeal,  488 

from  Court  of  Appeal  to  House  of  Lords,  by  leave  of  Court  of  Appeal,  488 

must  be  in  conformity  with  general  rules  relating  thereto,  488 

from  Board  of  Trade's  decision  or  official  receiver's,  within  twenty- one  days, 

478 
to  High  Court  by  person  dissatisfied  with  decision  of  Board  of  Trade,  497 
as  to  unclaimed  or  undistributed  dividends  in  Bank  of  England,  497 
restrictions  on,  r.  Ill 
time  for,  r.  112 
security  for  costs  of,  r.  118 
notice  of,  r.  114 
file  of  proceedings,  r.  115 
procedure  on,  r.  116 

APPLICATION  TO  THE  COURT, 

by  debtor,  for  approval  of  composition  or  scheme,  138 

by  official  receiver,  for  the  same,  188 

notice  of  hearing,  to  be  given  to  each  proved  creditor,  139 

APPOINTMENT  OF  TRUSTEE, 
Board  of  Trade  may  object  to,  162 
takes  effect  from  date  of  certificate,  162 

APPRENTICE, 

adjudication  of  bankruptcy  annuls  indentures,  255 
notice  in  writing  to  be  given,  255 
preferential  claim  of,  for  return  of  premium  or  part,  255 
trustee  may  transfer  indentures,  256 

APPROPRIATION  OP  PAY,  SALARY,  Etc., 

ap{)lication  by  trustee  for  portion  of  pay,  &c.,  346 
notice  of  appbcation  for,  to  bankrupt,  r.  71 
notice  to  cnief  of  department,  r.  72 
copy  of  Older  to  department,  r.  73 
review  of  order,  r.  74 

ARBITRATION, 

trustee,  with  consent  of  committee  of  inspection,  may  refer  disputes  to» 
877 

ARRANGEMENTS, 

trustee,  with  consent  of  committee  of  inspection,  may  make,  as  to  claims, 
877 

ARRANGEMENT   (SCHEME   OF).     See   Composition   or   Schkmi  of 

AKBilNOElCXNT. 
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ARREST  OF  DEBTOR, 

Court  may  iasue  warrant  for,  177 
circumstancea  under  which  warrant  ordered,  177 
payment  or  composition  of,  security  given  after,  178 
service  of  notice,  180 
See  also  Absoovdivq  Debtor. 

ARTICLED  CLERK, 

adjudication,  articles  annulled,  notice  being  given,  255 
preferential  claims  of,  in  certain  cases,  266 
trustee  may  transfer  articles,  256 

ASSIQNMENT8 

of  whole  of  debtor's  property  fraudulent,  19 

of  part,  26 

exempt  from  stamp  duty  in  certain  cases,  481 

ATTACHMENT 

of  debt,  not  completed  before  date  of  receiving  order,  invalid  as  against 
trustee,  306 
See  alto  Execution. 

ATTORNEY  OR  AGENT, 

must  piy  or  deliver  bankrupt's  money  or  securities  to  trustee,  842 
is  punisnable  for  contempt  of  Court,  842 

AUCTION,  PUBLIC, 

sale  of  goods  under  execution  for  a  sum  exceeding  20^.  to  be  by,  482 
trustee  dissatisfied  with  value  of  security  as  eotimated  by  creditor  may 
require  same  to  be  put  up  to,  514 

AUDIT, 

trustee's  accounts  to  be  audited  by  Board  of  Trade,  407 

tru8tee*to  furnish  vouchera  and  information  and  produce  books,  407 

one  copy  of,  to  be  kept  bv  Board  of  Trade,  407 

another  to  be  filed  with  the  Court,  407 

open  to  inspection  of  any  creditor  of  bankmpt  or  person  interested,  407 

"AVAILABLE  ACT  OF  BANKRUPTCY," 
interpretation  of  term.  503 


BAIL  BOND, 

bankrupt's  order  of  discharge  no  release  from,  199 

BANK, 

a  debtor's  account  not  to  be  withdrawn  from,  for  seven  days  from  fint 
meeting,  405 
unless  Board  of  Trade  orden  otherwise,  405 
payment  by  trustee  into  local,  r.  250 

BANK  OF  ENGLAND, 

payment  on^  of  bankruptcy  estates  account  to  be  ujade  by,  in 'prescribed 

form,  406 
payments  out  of,  r.  251 

BANKER, 

to  pay  and  deliver  bankrupt's  money  and  securities  to  trustee,  342 
fsiiing  to  do  so,  guilty  of  a  contempt  of  Court,  342 

3  F  2 
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BANKRUPT, 

property  of,  divisible  amongst  his  creditors,  278 

not  divisible  amongst  his  creditors,  272,  278 
possession  of  bankmpt's  property  by  trustee,  341 
trustee  of,  may  be  appointed  by  ordinary  resolution,  162 
may  be  appointed  bv  committee  of  inspection,  162 
may  be  objected  to  by  Board  of  Trade  on  ground  of  his  connection  with 

or  relation  to,  162 
property  of,  vests  in  official  receiver  as  trustee  on  adjudication,  848 
in  trustee  on  his  appointment,  348 
passes  from  trustee  to  trustee  without  conveyance,  848 
after  adjudication,  may  make  proposal  at  any  time  for  composition  or 

arrangement,  171 
shall  aid  in  realisation  of  his  propei-ty,  176 

and  distribution  of  the  proceeds  among  his  creditors,  176 
vesting  and  transfer  of  property  of,  848 
may  apply  to  Court  at  any  time  after  closing  of  public  examination  for 

order  of  discharge,  186 
effect  of  order  of  dischaige,  199 

voluntary  settlements  by,  void  or  voidable  in  certain  cases,  821 
protection  of  bondjide  transactions  with,  387 
proof  in  respect  of  distinct  contracts  with,  515 
annulment  of  adjudication  by  Court  where  debtor  ought  not  to  have  been 

adjudged,  212 
where  debts  of,  paid,  Court  may  on  application  annul  a4judication,  212 
beneficed  clergyman,  trustee  may  apply  for  sequestration  of  profits  of 

benefice,  845 
bishop  may  appoint  stipend  to,  cleigyman,  845 
pimnent  to  curate  out  of  profits  of  benefice,  846 
officer  of  the  army  or  navy,  appropriation  of  pav,  346 
officer  or  clerk  or  civil  servant,  appropriation  of  salary,  846 
trustee  to  apply  to  the  Court  for,  846 
disqualification  of,  206  • 

cannot  sit  or  vote  in  House  of  Lords  or  any  committee,  206 

being  elected  as  a  peer  of  Scotland  or  Ireland  to  serve  in  House  of 
Lords,  cannot  sit  and  vote,  206 

cannot  be  elected  to,  or  sit  and  vote  in  House  of  Commons  or  any  com- 
mittee, 206 

cannot  be  appointed  or  act  as  Justice  of  the  Peace,  206 

cannot  be  elected  mayor,  alderman,  or  councillor,  206 

cannot  be  elected  or  hold  various  other  appointments,  206 
removal  of  disqualification  of, 

on  the  a4judication  of  bankruptcy  being  annulled,  207 

on  obtaining  from  Court  discharge  with  certificate,  207 

may  appeal  from  Court  if  such  certificate  be  withheld,  207 

disqualifications  of,  extend  to  all  parts  of  United  Kingdom,  207 
joint  and  separate  dividends  when  one  partner  is,  383 
dividends  where  joint  and  separate  property  is  administered,  383 
trustee  may  appoint,  to  the  management  of  his  property  or  business,  393 

must  obtain  the  permission  of  committee  of  inspection,  393 
trustee  may  make  allowance  for  support  of  his  family,  or  for  services^ 

893 
entitled  to  surplus  of  estate  after  payment  of  creditors,  with  costs  and 

expenses  of  tne  bankruptcy,  898 
**  compounding  or  arranging  debtor  "  includes,  when  trustee  appointed 

as  in  Part  Y.  of  Act,  140 
undischarged,  obtaining  credit  for  £20  without  informing  creditor,  guilty 

of  a  miraemeanor,  205 
obtaining  credit  by  fraud,  under  the  Debtors  Act,  1869,  206 
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BANKRUPTCIES  (SMALL), 

as  to  snmmary  administration  in,  454 
administration  order  of  Coimty  Court  in,  456 
application  for  order  in  special  form,  r.  198 
summary  administration  in,  r.  199 

BANKRUPTCY, 

effect  of  an  antecedent  transaction,  806 

relation  back  of  trustee's  title  to  act  of,  on  which  receiving  order  is  made,  263 

doctrine  of  **  relation  back  "  of  trustee's  title  in,  268 

relation  back  in  all  cases,  271 

trust  property  not  divisible  in,  272 

definition  of  "trusts,"  278 

what  property  passes  to  trustee  in,  278 

member  of  committee  of  inspection  Tacates  office  in  case  o(,  169 

summary  jurisdiction  in,  where  property  und^r  amount  of  £800,  454 

BANKRUPTCY  ACT,  1869, 
construction  of,  487 

crediton  may  appoint  new  trustee  in  manner  directed  by,  494 
transfer  of  property  on  close  of  bankruptcy  to  person  appointed  by  Board 

of  Trade,  494 
transfer  of  estates  from  registran  of  London  Court  to  official  receiver,  495 
unclaimed  dividends  under,  495 
proceedings  uuder,  506 

BANKRUPTCY  ESTATES  ACCOUNT, 

to  be  opened  by  Board  of  Trade  at  the  Bank  of  England,  496 
pavment  by  trustee  of  unclaimed  or  undistributed  dividends,  496 
order  by  Board  of  Trade  for  payment  to  person  entitled,  497 

BANKRUPTCY  NOTICE, 

creditor  entitled  to  serve,  42 

must  state  consequence  of  non-compliance  with,  60 

must  be  in  prescribed  form,  60 

must  be  served  in  prescribed  manner,  60 

what  Court  to  issue,  r.  118 

issue  of  notice,  r.  119 

indorsement  of  address,  r.  120 

application  to  set  aside,  r.  121 

service  of  notice,  r.  122,  128 

setting  aside  notice,  124 

BANKRUPTCY  PETITION,    ' 

debt  due  to  petitioning  creditor  or  creditors  must  amount  to  £50,  64 
must  be  liqmdated  sum,  64 

act  of  iiankruptcy  must  have  occurred  within  three  months  of  petition,  64 
debtor  must  be  domiciled  in  England,  or  within  a  year  of  petition  resided 

or  carried  on  business  there,  64 
execution  may  be  stayed  on  proof  of  presentation  of,  64 
proceedings  pending  in  any  Court  may  be  stayed  on  proof  of,  87 
or  allowed  to  continue  on  tenns,  87 
if  presented  by  debtor,  an  act  oLbankruptcy,  40 
execution  for  debt  exceeding  £20,  notice  to  sheriff  of,  817 
consolidation  of  proceedings  by  Court  where  two  or  more  petitions,  445 
Court  may  change  carriage  of  proceedings,  if  unnecessary  delay  by  peti- 
tioner, 446 
debtor  dying,  proceedings  continue  unless  otherwise  ordered,  446 
stay  of  proceedings,  447 

Sresentation  of,  against  one  partner  of  a  firm,  447 
ismissal  of  proceedings  agamst  ceitain  respondents,  448 
receiving  oraer  against  one  partner,  })ctition  against  nny  other  partner, 
transferred  to  same  Court,  448 
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BANKRUPTCY  PETITION— am<ini««d. 
fonn  of  petition,  r.  126 
place  for  filing  petition,  r.  126 
attestation,  r.  127 
deposit  by  petitioner,  r.  128 

BENEFICE,  ECCLESIASTICAL, 
right  of  nomination  to,  289 
sequestration  of,  345 

BILLS  OF  EXCHANGE, 

liability  of  persons  on  current,  for  purpose  of  voting  to  be  valued  by  credi- 
tor, 509 

BILLS  OF  SALE, 

comparison  of  successive  Acts  regulating,  621 
appHcation  of  Acts  of  1878  and  1882,  628 

given  otherwise  than  by  way  of  security  for  the  payment  of  money,  625 
absolute  or  conditional,  620 
conditions  precedent  to  enforcing  629 
'  what  included  by  expression  "  bill  of  sale,"  643 
what  not  included,  644,  664 
"  personal  chattels,*'  660 

goods,  fumituref  and  other  ariieUa  capable  of  compleU  imrefer  by 
delivery,  561 

fixturea  and  intereeU  in  real  estate,  662 

trade  fixtures,  666 

grouring  crops,  666 

/arm  ioek  and  produce,  667 

shares  in  stocks,  funds,  dec,,  667 

ehoses  in  oidion,  667 
doctrine  of  apparent  ownership, 
trade  machinery  for  purpose  or  BiUs  of  Sale  Acts  to  be  considered  personal 

chattels,  673 
definition  of  "trade  machinery,"  673 
attornment,  instrument  of  agreement,   with  power  of  distress  or  rent 

reserved,  to  be  deemed  a  bill  of  sale,  576 
exception  with  regard  to  mining  lease,  676 
fixtures  or  growing  crops  not  to  be  deemed  separately  assigned  where  the 

land  passes  by  same  instrument,  680 
bill  of  sale  with  power  to  seize  void  except  in  certain  events,  681 

defavU  in  payment,  682 

bankruptcy,  582 

distress  for  rent  and  rates,  683 

fraudulent  remional,  684 

failure  to  produce  rent  receipts,  etc,,  686 

exeeuJtum  levied,  585 
bill  of  sale,  unless  attested  and  registered,  void,  688 
consideration  to  be  stated,  689 
attestation  of,  and  registration,  696 
copy  filed  to  be  a  true  copy,  597 
what  must  be  set  forth  in  aifidavit,  697 
priority  of  title,  602 
successive  bills  of  sale,  602 
transfer  or  assignment  of,  604 
renewal  of  registration,  606' 
transfers,  when  to  be  registered,  606 
local  registration  of  contents  of  bills  of  sale,  606 
new  rules,  as  to,  789 
bill  of  sale  under  £30  void,  609 
removal  of  chattels,  609 

bill  of  sale  not  to  protect  chattels  against  tszes,   poor   and  parochial 
rates,  612 
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BILLS  OF  BALR'-^onHnued. 
entry  of  satisfaction,  612 
inspection  of  reffistered  bills  of  sale,  614 
fees  and  stamp  auties,  616 
doctrine  of  reputed  ownership^  619 
possession  of  mortgagee,  621 
consent  of  true  owner,  621 
time  for  registration,  628-^ 
roles  in  lieu  of  R.  S.  G.  1882,  789 

BILLS  OF  SALE  AGT^  1878, 
preamble,  619 
short  title,  520 
commencement  of,  620 
application  of  Act,  623 
interpretation  of  terms,  648 
application  of  Act  to  trade  machinery,  678 
instmments  giving  powers  of  distress  subject  to  Act,  675 
avoidance  of  unregistered  bills  of  sale  in  certain  cases,  586 
avoidance  of  certain  duplicate  bills  of  sale,  692 
mode  of  attestation  and  registration,  694 
renewal  of  registration,  605 
form  of  register,  607 
the  registrar,  611 
rectification  of  r^^ister,  611 
entry  of  satisfaction,  612 
office  copies  and  proof,  614 
affidavits,  616 
fees,  616,  618 
collection  of  fees,  618 
order  and  disposition,  618 
rules,  622 

time  for  registration,  628 
repeal,  628 
extent  of  Act,  623 

BlLIiS  OF  SALE  ACT  (1878)  AMENDMENT  ACT,  1882, 
preamble,  619 
short  title,  520 
commencement,  620 
construction  of  Act,  623 
bill  of  sale  to  have  schedule  of  property,  589 
bill  of  sale  not  to  affect  after-acquired  property,  589 
exception  as  to  certain  thin^  576 

bill  of  sale  with  power  to  seize  except  in  certain  events  void,  581 
bill  of  sale  to  be  void  unless  attested  and  registered,  588 
avoidance  of  certain  successive  bills  of  side,  593 
attestation,  604 

local  registration  of  contents  of  bills  of  sale,  606 
bill  of  sale  under  £30  to  be  void,  609 
when  chattels  may  be  removed  or  sold,  609 
bill  of  sale  not  to  protect  chattels  against  taxes  and  rates,  612 
repeal  of  part  of  Act  of  1878,  618 
inspection  of  registered  bills  of  sale,  614 
debentures  to  which  Act  not  to  apply,  616 
extent  of  Act,  623 
schedule,  623 

BOARD  OF  TRADE, 

appointment  by,  of  official  receiver,  394 

official  receiver  to  act  under  general  authority  and  direction  of,  394 

may  appoint  deputy  for  official  receiver,  394 
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BOARD  OF  TIRADE— coTUinued. 

duties  of  official  receiver  u  to  report  of  debtor^s  conduct,  &c.,  897 

appointment  of  trustee  by,  in  certain  cases,  102 

trustee  on  appointment  to  give  security  to,  162 

trustee's  remuneration  in  certain  cases  fixed  by,  402 

trustee  to  send  accounts  to,  to  be  audited,  &c.,  407 

trustee  to  send  annual  statements  of  proceedings,  409 

may  grant  or  withhold  trustee's  release,  410 

in  absence  of  committee  of  inspection,  may  do  any  act  on  application  of 

trustee  that  committee  may  do,  169 
to  have  accounts  audited,  to  make  retuma  and  give  information   as 

Treasury  directs,  472 
existing  comptroller  in  bankruptcy  and  staff  to  act  under  direction  of^ 

488 
direction  of,  as  to  non-judioial  duties  relating  to  bankruptcies  under  Acts 

prior  to  Bankruptcy  Act,  1869,  489 
control  of,  over  trustee,  417 
may  intervene  in  public  examination,  185,  897 
appeal  from,  to  High  Court,  478 
orders  issued  by,  appendix  (H),  773 

BOOKS, 

trustee  to  give  official  receiver  access  to  bankrupt's,  896 

to  be  kept  by  registrars,  r.  204 

registrars  to  transmit  extracts  ^m  their,  to  Board  of  Trade,  r.  205 

BREACH  OF  TRUST, 
proof  for,  217 

BROKERS, 

bills  of,  to  be  taxed  by  prescribed  officer,  403 
employment  of,  to  be  duly  sanctioned,  403 

CERTIFICATE, 

or  copy,  how  proved  in  evidence,  474 

of  official  receiver  that  composition  has  been  accepted,  conclusive  in  abaencs 

of  fraud,  139 
exempt  from  stamp  duty  in  certain  cases,  481 

CHAIRMAN, 

official  receiver  to  be  chairman  of  first  meeting  or  his  nominee,  508 

of  subsequent  meeting  as  meeting  appoints,  608 

duties  of,  as  to  admission  or  rejection  of  proofs,  610 

adjournment  by,  with  consent  of  meeting,  611 

less  than  three  creditors  present,  meeting  competent  to  elect,  611 

to  prove  debts  and  adjourn,  611 

to  appoint  day  for  acyoumed  meeting,  within  limits,  611 

to  cause  to  be  kept  minutes  of  proceedings,  and  sign  same,  473 

CHAMBERS, 

exercise  of  High  Court  jurisdiction  in,  76 

CHANNEL  ISLANDS, 

warrants  of  English  Bankruptcy  Courts  enforceable  in,  468 

COMMITTEE  OF  INSPECTION, 

creditors  by  resolution  to  appoint,  168 

to  meet  at  such  times  as  they  may  appoint,  168 

to  act  by  majority  of  members  present,  168 

member  of,  may  resign  by  written  notice  to  trustee,  169 
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COMMITTEE  OP  INSPECTION-H»fUtiMi«i. 

member  of,  becoming  bankrupt,  itc,,  voids  office,  169 

member  of,  may  be  removed  bj  ordinary  renolution,  169 

meeting  may  be  lummoned,  after  seven  days'  notice,  for  the  purpose, 

169 
proceedings  on  vacancv  in,  169 

continuing  members  if  not  less  than  two,  may  still  act,  169 
in  absence  of,  Board  of  Trade  on  application  of  trustee  to  act,  169 
persons  eligible  to  serve  on,  170 
not  to  be  appointed  in  small  bankruptcies,  124 

COMPENSATION, 

to  officers  on  abolition  of  existing  offices,  490 

COMPOSITION  OR  LIQUIDATION  BY  ARRANGEMENT, 

under  Sects.  125  k  126  of  Bankruptcy  Act,  1869,  after  passing  of  Act, 
to  be  sanctioned  by  Court,  506 

COMPOSITION  OR  SCHEME  OP  ARRANGEMENT, 

at  first  meeting  after  receiving  order,  creditors  to  entertain  proposal  for, 

121—185 
must  be  confirmed  by  resolution  at  a  subsequent  meeting,  188 
any  creditor  who  has  proved,  may  consent  to  or  dissent  from,  188 
after  acceptance  of,   debtor  or  official  receiver  may  apply  for  Court's 

approvsi,  188,  148 
before  approval  of,  Court  to  hear  official  receiver's  report  and  any  creditor's 

objectioifs,  189 
approved  of,  may  be  refused  by  Court  in  certain  cases,  189 
approval  of,  to  be  evidenced  by  seal  of  Court,  189, 145 
grounds  for  Court's  refusal  of  approval,  145 

so  approved  to  be  binding  on  all  creditors  as  to  any  provable  debts,  189 
certificate  of  official  receiver,  in  absence  of  fraud,  to  be  conclusive  as  to 

vaUdity  of,  139 
provisions  of,  may  be  enforced  by  the  Court,  189 
cases  when  Court  may  annul,  140 
trustee  if  appointed  under.  Part  Y.  of  Act  to  apply,  140 
Part  III.  to  apply  so  far  as  nature  of  case  admits,  140 
priority  of  debts  under,  same  as  in  bankruptcy,  140 
acceptance  of,  by  creditor,  not  to  release  debtor  who  would  not  be  released 

by  order  of  discharge,  141 
not  to  bind  creditor  unless  he  assents  with  regard  to  liability  from  which 

debtor  would  not  be  freed  by  discharge  in  bankruptcy,  156 
creditors  at  any  time  after  acyudication  may  entertain  proposal  for,  171 
if  Court  approve  of,  it  may  annul  bankruptcy,  171 
on  default  in  payment  of  instalments  under,   debtor  may  be  adjudged 

bankrupt,  171 
provable  debts  contracted  before  date  of  adjudication  then  provable  in 

bankruptcy,  171 
Court  may  mspense  with  attendance  of  one  of  joint  debtors  for  examina- 
tion, 444 

CONSOLIDATION  OP  PETITIONS, 

when  two  or  more  presented  against  same  debtor,  445 

CONSTRUCTION  OF  FORMER  ACTS, 
certain  provisions  to  bind  the  Crown,  487 
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CONTEMPT  OF  COURT, 

person  falsely  stating  himself  to  be  creditor  for  purpose  of  inspecting 

statement  of  affairs,  guilty  of,  133 
debtor  failing  to  perform  duties  under  24th  section  guilty  of,  176 
agents,  &c.,  of  bankrupt  not  paying  or  delivering  moneys  or  securities  to 

trustee  guilty  of,  842 
registrars  have  no  power  to  commit  for,  428 

CONTRACTS, 

disclaimer  by  trustee  of  unprofitable,  849 
actions  on  joint,  without  joinder  of  bankrupt,  450 
on  application  of  person  interested  may  be  reseinded  by  the  Court  on 
terms,  350 

CONVEYANCE, 

by  bankrupt  under  certain  conditions,  and  for  valuable  consideration  valid, 

837 
exempt  from  stam^  duty  in  certain  cases,  481 
to  trustee  for  beneht  of  creditors,  an  act  of  bankruptcy,  14 

CORPORATIONS, 

exempt  from  receiving  order,  464 

officers  o(  duly  authorised,  to  act  for  any  of  the  purposes  of  the  Act,  486 

COSTS, 

petitions  to  administer  estate  of  deceased  debtor  may  be  dismissed  with, 

465 
of  administration  of  deceased  debtor^s  estate  to  be  paid  by  receiver,  466 
in  the  discretion  of  the  Court,  444 

follow  the  event  in  juir  cases  unless  Judge  otherwise  orders,  444 
of  proving  debt  borne  by  creditor,  unless  Court  order  otherwise,  512 
of  secured  creditors,  of  amendment  of  proof,  kc,  borne  by  creditor,  514 
Court  in  awsjding,  may  direct  taxation,  r.  98 
orders  to  be  sealed,  signed,  and  filed,  r.  99 
enforcement  o(  r.  100 
taxation  of,  r.  101 

registrar  to  tax,  in  County  Court,  r.  102 
lower  scale  of,  if  estate  under  £800,  r.  108 
review  of  County  Court  taxation,  r.  104 
order  of  payment  of  cost  incurred,  r.  105 
solicitor's,  m  case  of  petition  by  debtor,  r.  106 
out  of  joint  or  separate  estates  of  co-debtors,  r.  107 
paid  otherwise  than  out  of  estate,  r.  108 
bills  of,  to  be  filed,  r.  169 
reipster  of  bills  ttfXed,  r.  110 
solicitors'  scale,  of,  777 
brokers*,  783 
accountants',  784 

COUNCILLOR. 

bankrupt  disqualified  from  being  elected,  or  holding  office  o(  206 

COUNSEL, 

may  be  Employed  at  public  examination  by  official  receiver,  185 
official  receiver  must  be  authorised  by  Board  of  TVade  to  retain,  186 

COUNTERCLAIM, 

may  be  advanced  by  person  served  with  judgment  debtor's  notice,  42 
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COUNTY  COURT. 

has  jariadiction  ib  bankruptcy,  419 
may  be  excladed  from  jurudiction,  419 

term  ''district"  with  reference  to,  means  district  for  bankruptcy  juris- 
diction, 419 
periodical  sittings  for  bankruptcy  business,  as  Lord  Chancellor  prescribes, 

419 
to  have  bankruptcy  jurisdiction,  419 
may  be  excluded  from  jurisdiction  by  Lord  Chancellor,  419 
when  petition  to  be  presented  to,  424 

proceedings  not  to  be  invalidated  if  taken  in  a  wrong  Court,  424 
transfer  of  proceedings  from  Court  to  Court,  425 
in  questions  of  law,  special  case  may  be  stated  by  Judge  of,  426 
jurisdiction  of  registrars  in  bankruptcy,  427 
powers  of  County  Court  baring  bankruptcy  jurisdiction  similar  to  High 

Court,  429 
general  powers  of,  and  other  Courts  having  bankruptcy  jurisdiction,  480, 

482 
limit  of  jurisdiction  of,  485 
not  to  be  restrained  by  any  other  Court,  480 
trial  of  issues  of  &ct,  431 
power  to  transfer  actions  where  receiving  order  made,  not  to  be  exercised 

by,  except  in  certain  cases,  481 
judgment  debtor's  summons,  jurisdiction  under  sect  5  of  Debtors  Act, 

1869,  436 
general  power  to  review,  rescind,  and  vary  orders,  488 
appeal  from,  to  Court  of  Appeal,  488 
Courts  to  be  auxiliaiy  one  to  another,  452 
power,  to  make  administration  order,  instead  of  order  for  payment  by 

instalments,  456 
notice  of  order  to  be  sent  to  Registrar  of  County  Court  Judgments,  458. 
notice  of  order  to  be  posted  in  County  Court  where  debtor  resides,  458 
list  of  Metropolitan  County  Courts,  517 
place  of  sitting  of^  r.  88 
time  of  sittings  of,  r.  89 

COURT  (THE), 

definition  of  term,  81 

on  hearing  petition,  may  dismiss  the  same,  80 
shall  make  receiving  order  on  presentation  of  debtor's  petition,  85 
has  discretionary  powers,  as  to  appointment  of  receiver  and  stay  of  pro- 
ceedings, 87 
stay  of  proceedings  by,  88 

power  of,  to  annul  receiving  order  in  certain  cases,  118 
power  of,  to  extend  time  for  submitting  debtor's  statement  to  official 

receiver,  188 
may  adjudicate  bankrupt  a  debtor,  failing  to  comply  with  sect  16,  183 
may  enforce  provisions  of  composition  or  scheme  of  arrangement,  189 
may  question  debtor  at  public  examination,  135 
may  extend  time  to  deliver  bills  of  costs  and  charges,  404 
may  summon  persons  having  possession  of  debtor^  property,  or  capable  of 

giving  information,  183 
may  issue  warrants  on  refusal  to  attend  or  produce  documents,  184 
may  examine  on  oath  orally  or  by  written  interrogatories,  184 
on  application  for  discharge  of  bankrupt,   to  take  into  consideration 

official  receiver  s  report,  186 
may  refuse  discharge  in  certain  cases,  or  conditionally,  186 
may  hear  official  receiver  and  creditor  thereon,  188 
may  require  bankrupt's  consent  to  entry  of  judgment  for  balance  of 
provable  debts,  188 
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COURT  (THE)— «m<tn««i. 

bankrupt  failing  to  assiBt  tnutee  in  realiiBtiou  of  his  uroperty  gnflty  of 

contempt  of,  188 
may  annm  adjudication  in  certain  caaea,  212 
default  of  debtor  in  obeying  order  of  Board  of  Trade  or  the  official 

receiver,  punishable  by  committal  by,  4S1 
seizure  of  property  of  bankrupt  under  warrant  of,  344 
may  enforce  trustee's  acquisition  or  retention  of  property  as  if  he  were 

receiver  of  the  High  Court,  841 
may  grant  further  time  for  establishment  of  claims,  392 
trustee  not  paying  dividends,  may  order  him  to  do  so  with  interest  and 

costs,  892 
trustee's  idlowance  to  bankrupt  may  be  reduced  by,  893 
may  order  letters  to  be  re-directed  to  offida]  receiver  or  trustee,  188 
person  aggrieved  on  estimate  by  trustee  of  contingent  liabilities  may 

appeal  to,  216 
trustee  may  apply  to,  for  directions,  415 

leave  of,  requimi  by  trustee  to  disclaim  bankrupt's  leasehold  property,  850 
shall  administer  estates  of  deceased  debtor,  465 
summary  jurisdiction  o(  in  small  bankruptcies,  454 

COURT  OF  APPEAL, 

appeal  from  County  Court  to,  488 

from  High  Court,  488 
leave  of,  necessary  to  appeal  to  House  of  Lords,  438 

COURT  (LONDON  BANKRUPTCY), 

consolidation  of,  with  Supreme  Court  of  Judicature,  419 
application  to,  of  Supreme  Court  of  Judicature  Act,  1873,  420 
transaction  of  bankruptcy  business  by  special  Judge  of  High  Court,  420 
officers  of,  to  be  officers  of  Supreme  Courts  421 

CREDITORS, 

may  override  directions  of  committee  of  inspection,  416 

two  or  more  may  join  in  petition,  if  debt  amount  to  £50,  64 

may  question  debtor  at  public  examination  concerning  his  aflairs,  135 

must  tender  proof,  185 

cannot  commence  actions,  unless  with  leave  of  Court,  and  on  terms,  87 

meetings  of,  120 

time  and  manner  of  holding  same,  124 

mav  inspect  trustee's  books,  &c.,  408 

to  have  list  of  creditors,  408 

may  give  directions  to  trustee,  416 

GREDITOBS  SECURED.    ^S^  Sectjrsd  Crsditors. 

CREDITORS  (MEETINGS  OF), 
previous  history  of,  121 

proceeding  at,  to  be  regulated  by  rules  in  1st  schedule,  121 
first  meeting  to  be  summoned  and  presided  over  by  official  receiver,  899 
first  meeting  after  receiving  order  to  consider  if  composition  or  scheme  of 

arrangement,  or  bankruptcy,  120 
meeting  to  be  summoned  by  official  receiver  for  appointment  of  trustee,  163 
first  meeting  not  later  than  fourteen  days  from  receiving  order  unleai 

Court  orders,  507 
how  to  be  summoned,  507 
subsequent  meetings  to  be  summoned  by  notice  to  each  creditor,  508 
chairman  of  first  meeting  to  be  the  official  receiver  or  his  nominee,  508 
chairman  of  subsequent  meetings  to  be  appointed  by  resolution,  508 
creditor  must  prove  before  voting  at,  508 
proof  must  have  been  previously  lodged,  508 
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CREDITORS  (MEETINGS  OT)-'WiUinued, 

creditor  has  no  voto  for  onUquidated,  contingent,  or  unascertained  debt,  608 

proof  by  secured  creditor,  508 
vote  oy  creditor  holding  bills  or  notes  of  persons  other  than  debtor,  509 

estimation  of  security,  509 
joint  creditor  of  a  partnership  may  prove  against  one  partner  and  vote,  509 
admission  or  rejection  of  proofs  by  chairman,  510 
votes  in  person  or  by  proxy,  510 
form  of  proxy,  510 
general  proxy,  510 
special  proxy,  510 

proxies  to  be  deposited  with  official  receiver  or  trustee  before  meetings,  510 
solicitation  of  proxies,  how  dealt  with,  510 
official  receiver  may  act  as  general  or  special  proxy,  511 
adjournment  of  meetins,  511 
quorum  of  creditors  to  be  present,  511 
consequence  of  absence  of  quorum,  511 
minutes  of  proceedings,  511 

restrictionsonvotinffpowersof  ^rsonsholdingspecialorgeneral  proxies,  511 
three  da^s'  notice  of  first  meeting  to  debtor,  r.  184 
notice  or  first  meeting,  r.  185 
form  and  length  of  notice,  r.  186 
non-reception  of  notice,  r.  187 
proof  of  notice,  r.  188 
costs  of  calling  a  meeting,  r.  189 
copy  of  resolution  to  be  lied,  r.  190 

CREDITOR'S  PETITION, 
when  may  be  presented,  68 
when  creditor  secured,  64 
who  may  present,  66 
proceedings  on,  80 
security  lor  costs  may  be  required  from  petitioning  creditor  resident 

abroad,  r.  129 
must  be  verified  by  affidavits,  rr.  130,  181 
joint  petitioners,  r.  132 
petitions  to  be  investigated,  r.  133 
Court  may  appoint  interim  receiver,  r.  134 
time  of  heanng  petition,  r.  185 
where  there  are  several  respondents,  r.  136 
debtor  intending  to  show  cause,  r.  187 
non-appearance  of  debtor,  r.  138 
appearance  of  debtor  to  show  cause,  r.  139 
non-appearance  of  creditor,  r.  140 
personal  attendance  of  creditor  dispensed  with,  r.  141 
proceedings  after  trial  of  disputed  question,  r.  142 
application  to  dismiss,  r.  143 

CREDITOR'S  PETITION  (SERVICE  OF), 
personal  service,  r.  144 
substituted  service,  r.  145 
proof  of  service,  r.  146 
extension  of  time,  r.  147 
service  out  of  jurisdiction,  r.  147 

CRIMINAL  PROCEEDINGS, 

against  fraudulent  debtors,  498 
discharge  or  composition  not  to  bar,  499 

CROWN, 

certain  provisions  to  bind  the,  487 
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DAMAGES, 

demandB  arising  other  than  from  contract,  promise,  or  breach  of  tni»t  not 

provable  in  ^nkruntcy,  216. 
for  breach  of  trast  under  Act  of  1869,  217 
as  to  proof  for,  21 9 

DEBT, 

petitioning  creditor's  debt  most  be  a  liquidated  sum,  64 

to  be  payable  either  immediately  or  at  some  certain  future  time,  64 

due  in  law  and  equity,  66 

bankrupt's  discharge  a  release  from  all  provable,  200 

exceptions  to  above,  200 

meaning  of  payment  in  full,  218 

proof  of  petitioner's  debt,  in  petition  for  administering  estate  of  deceased 

debtor,  465 
nUes  as  to  proof  of,  512 
by  secured  creditors,  888,  518 

DEBT  PAYABLE  IN  FUTURO,  516 

DEBT  PROVABLE, 

on  failure  of  composition^  if  contracted  before  a4jndication,  provable  in 
bankruptcy,  140 

DEBT  PROVABLE  IN  BANKRUPTCY, 
meaning  of  term,  508 

DEBTOR, 

may  petition  and  Court  may  make  receiving  order,  85 
committing  act  of  bankruptcy.  Court  may  make  receiving  order  on  pre- 
sentation of  petition,  60 
domicile  of,  75 
when  petition  to  be  presented  to  the  High  Court,  424 

when  to  the  County  Court,  424 
public  examination  of,  to  take  place  before  registrar  unless  desired  to  be 

before  Judge,  427 
examination  of  persons  before  registrar,  as  to  effects,  dealings,  or  property 

of,  427 
stay  of  execution  may  be  made  by  Court  after  presentation  of  petition 

against,  87 
stay  of  proceedings  b^  any  Court  in  which  same  are  pending,  87 
on  proof  of  presentation  of  petition  by  or  against,  87 
on  nearing  of  creditor's  petition,  may  satia^  Court  he  is  able  to  pay  his 

debts,  80 
Court  may  dismiss  petition,  80 

public  examination  of,  after  receiving  order  made,  185 
adjudged  bankrupt,  annulment  of  adjudication  by  Court  in  certain  cases*  212 
duties  of,  as  to  discovery  and  realization  of  property,  175 
must  attend  first  meeting  of  creditors  for  examination,  unless  prevented 

by  sufficient  cause,  175 
must  give  inventory  of  property,  list  of  creditors,  and  debtors  and  debts, 

176 
submit  to  examinations  and  attend  meetings  of  creditors,  176 
no  statutory  obligation  upon,  to  attend  other  than  first  meeting  without 

request,  176 
must  wait  on  official  receiver,  special  manager,  or  trustee,  176 
execute  powers  of  attorney,  conveyances,  deeds,  and  instraments,  176 
do  all  such  things  as  required  by  official  receiver,  manager,  or  trustee,  176 

or  prescrlbMl  by  rules,  or  <Urected  by  the  Court,  176 
if  B4jndged  bankrupt,  must  aid  in  reamation  of  his  property  and  its 

distribution  amongst  his  creditors,  176 
wilfully  failing  to  perform  his  duties,  or  deliver  up  possession  of  property, 

guil^  of  contempt  of  Court,  176 
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arrest  of,  179 

letters  o(  may  be  ordered  by  the  Court  to  be  re-directed  to  official 

receiver  or  trustee,  183 
deposition  of  deceased,  to  be  received  in  evidence,  476 

DEBTORS  (JOINT), 

Court  may  dispense  with  public  examination  of  one  of,  Hi 

consolidation  of  petitions  against,  445 

power  to  present  petition  against  one  partner,  447 

power  to  dismiss  petition  against  some  respondents  only,  448 

property  of  partners  to  be  vested  in  same  trustee,  448 

actions  by  tostee  and  bankrupt's  partners,  449 

no  consent  of  creditors  requii>Ml,  449 

actions  on  joint  contracts,  460 

payment  to  one  of  a  firm  valid,  449 

proceedings  in  partnership  name,  460 

DEBTORS  (JUDGMENT), 

jurisdiction  of  Debtors  Act,  1869,  s.  6,  may  be  assigned  by  Lord  Chan- 
cellor to  Judge  in  Bankruptcy,  436 

and  delegated  to  registrars  in  bankruptcy,  487 
orders  made  may  be  varied  or  rescinded,  437 
jurisdiction  of  County  Court  under  Debtors  Act,  1869,  not  limited  to 

£60,  487 
Courts  may  on  application  for  committal  of,  instead  thereof  adjudicate 
him  bankrupt,  437 

DEBTORS  ACT,  1869, 

general  provisions  of,  747 

DEBTS, 

priority  of,  248 

all  debts  except  preferential  paid  pari  passu,  243 

surplus  of  estate  after  payment  of  debts  applicable  for  interest  at  4  per 

cent.,  244 
the  trustee  with  consent  of  committee  of  inspection  may  compromise  all,  377 

DEBTS  PROVABLE  IN  BANKRUPTCY,  216 

DEBTS  NOT  PROVABLE  IN  BANKRUPTCY,  216 

DECLARATION    OP    INABILITY   TO    PAY    DEBTS, 
filing  of,  by  debtor,  40 
form  of,  r.  117 

DEMAND  (CROSS), 

debtor  served  with  bankruptcy  notice  may  satisfy  Court  he  has  a,  42 

DEPARTING    OUT    OF   ENGLAND, 

with  intent  to  defeat  or  delay  creditors,  an  act  of  bankruptcy,  29,  SO 

DISCHARGE   OF   BANKRUPT, 

application  to  Court  for,  at  any  time  after  closing  of  public  examination,  1 86 

on  hearing  application,  official  receiver's  report  to  oe  taken  into  considera- 
tion, 186 

power  of  Court  to  grant  or  refuse  absolute  discliarge,  186,  192 

Court  must  refuse  where  bankmpt  has  committea  misdemeanour  under 
the  Act  or  Part  II.  of  Debtors  Act,  1869,  186 

conditions  under  which  Court  will  refuse,  or  suspend  order,  187 
or  grant  order  subject  to  certain  conditions,  187 

official  receiver's  report  primd  fade  evidence  of  the  statements  contained 
therein,  187 

notice  of  appointment  for  hearing  application,  187 
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DISCHARGE  OF  BAT^KBJJFT—eontmued. 

bankrupt's  consent  to  judgment  for  balance  of  provable  debts  may  be 
required  by  the  Court,  188 

bankrupt  must  give  assistance  to  trustee  in  realization  of  property,  not- 
withstanding his  discharge,  188 

history  of  law  as  to,  188 

certificate  from  official  receiver  to  be  produced  on  application  for,  r.  178 

delivery  of  order  for,  r.  179 

gazetting  order  for,  r.  180 

execution  on  judgment  in  case  of  conditional  discharge,  r.  181 

accounts  of  after-acquired  property,  r.  182 

DISCLAIMER, 

of  onerous  property  by  trustee,  849 

how  exercised,  849 

operation  of,  as  regards  lease,  850 

wnen,  not  allowed,  850 

when,  allowed  on  terms,  350 

application  to  Court  of  persons  interested  in  disclaimed  property,  351 

person  injured  by,  deemed  a  creditor  for  amount  of  injury,  352 

of  land  of  any  tenure  burdened  with  onerous  covenants,  354 

as  it  affects  trustee's  liability  for  rent,  &c,  863 

as  it  affects  right  to  chattels,  ftc,  368 

of  onerous  and  unprofitable  contracts,  372 

of  leases  without  leave,  r.  231 

where  lease  not  snblet,  assigned,  or  chax^ged,  r.  231 

in  other  cases,  r.  231 

DISCOVERY, 

party  with  leave  may  administer  interrogatories  to  obtain,  r.  64 

DISTRESS  FOR  RENT.    See  Landlord. 

DISCOVERY   OF    DEBTOR'S    PROPERTY, 

debtor,  wife  or  other  person  may  be  summoned  to  give  information  or 

produce  documents,  183 
on  refusal  by  person  summoned  warrant  may  issue  for  apprehension,  184 
examination  may  be  on  oath  and  orally,  or  written  interrogatories,  184 
person  admitting  indebtedness  to  debtor  may  be  ordered  to  pay,  184 
person  admitting  possession  of  debtor's  property  may  be  ordered   to 

deliver  up  same,  184 
examination  may  take  place  in  Ireland,  Scotland,  or  elsewhere,  184 
application  for  discovery,  r.  70 

DISQUALIFICATION  OF  BANKRUPT.    See  Bankrupt. 

DIVIDENDS, 

trustee  with  convenient  speed  to  declare  and  distribute,  381 

when  to  be  declared,  381 

when  subsequent,  to  be  declared,  882 

notice  to  be  cazetted  and  sent  to  creditors  who  have  not  proved,  382 

notice  to  creoitors  who  have  proved  after  declaration  of,  882 

joint  and  separate,  383 

provision  for  creditors  residing  at  a  distance,  and  claim  not  yet  proved 

and  disputed  claim,  389 
creditors  not  proving  before  declaration  of,  entitled  to  be  paid  out  of 

money  in  trustee's  hands,  890 
not  entitled  to  disturb  distribution  if  declared,  390 
final,  when  to  be  declared,  391 
notice  of  final,  391 

no  action  for,  against  trustee,  392 
Court  may  order  payment,  with  interest  and  costs,  392 
in  County  Court  administration,  creditor  after  date  of  order,  not  entitled 

to,  until  creditors  have  been  paid,  458 


INDEX.  817 

DIVIDENDS— c(«Ui»Merf. 

yultiation  of  liability  of  third  persons  on  current  bills,  kc.,  not  required 

for  purposes  of,  509 
secured  creditor  entitled  only  to,  in  respect  of  balance  after  deducting 

valuation,  513 
creditor  not  complying  with  rules  excluded  from,  514 
notice  of,  to  Boiml*  of  Trade,  r.  175 
on  bills,  notes,  &c.,  r.  176 
may  be  sent  by  poet,  r.  177 

DOCUMENTS, 

in  possession  of  person  summoned  respecting  debtor's  property  may  be 

required  to  be  produced,  1S3 
service  of,  and  notices,  480 

ELEGIT, 

writ  of,  not  to  extend  to  goods,  483 

EVIDENCE, 

of  abjudication  of  bankruptcy,  161 

may  be  trivd  voce,  by  interrogatories,  upon  affidavit,  or  by  commission 

abroad,  444 
notice  in  London  GkueUe,  evidence  of  facts  stated,  473 
minute  of  proceedings  at  meetings  of  creditors,  signed  by  chairman, 

received  in,  473 
proceeding  in  bankruptcy  proved  by  seal  of  Court,  signature  of  Judgi*, 

or  certified  copy,  474 
swearing  of  affidavits,  475 
deposition  of  deceased  debtor,  wife,  or  witness,  sealed  by  the  Court,  or 

sealed  copy  admissible,  476 
judicial  notice  to  be  taken  of  seals  of  Bankruptcy  Court,  477 
certificate  of  appointment  of  trustee,  477 
proceedings  of  Board  of  Trade,  478 
President^  certificate  conclusive,  of  fact  so  certified,  479 
order  of  discharge  conclusive  of  bankruptcy  and  validity  of  proceedings 

therein,  200 

EXAMINATION   OF  DEBTOR.    See  Public  Examination  of  Debtor. 
of  other  persons  as  to  property,  183 

EXECUTION, 

issued  against  debtor  levied  by  seizure  and  sale  of  goods  under  process, 

an  act  of  bankruptcy,  33 
not  completed  before  date  of  receiving  order,  or  before  notice  of  petition  or 

commission  of  act  of  bankruptcy,  invalid,  306 
completed  bv  seizure  and  sale  of  goods,  306 
by  seizure  of  land,  306 

by  appointment  of  a  receiver  in  the  case  of  an  equitable  interest,  306 
duties  of  sheriff  as  to  goods  taken  in,  316 
costs  of,  a  charge  on  goods,  316 

official  receiver  or  trustee  may  sell  goods  or  part,  to  satisfy  charge,  816 
duties  of  sheriff  as  to,  for  sum  exceeding  £20,  317 
levied  by  seizure  and  sale  not  invalid  only  by  reason  of  its  being  an  act 

of  bankruptcy,  317 
sale  of  goods  for  sum  exceeding  £20  by  public  auction,  482 
sheriff  to  publicly  advertise  same  during  three  previous  days,  482 
writ  of  elegit  not  to  extend  to  goods,  483 
writ  of  levari  fadoB  not  to  issue  in  any  civil  proceeding,  483 
creditor,  when  secured,  102,  306 
power  to  stay,  after  receiving  order,  87,  96 
goods,  &C.,  to  the  extent  of  £20  protected,  457 

3  O 
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EXECUTION   OF  PROCESS  (SERVICE  AND), 
address  of  solicitor  for  service,  r.  79 
hours  for  service,  r.  80 
duties  of  bailiff,  r.  81 
service  by  post,  r.  82 
enforcement  of  orders,  r.  83 

EXTENSION  OF  TIME, 

by  Court  for  doing  anything  limited  by  Act  or  general  rules,  444 

PACT, 

questions  of^  may  be  tried  by  jury,  430 

FAI.SIFICATION  OF  DOCUMENTS,  r.  257 

FEES  AND  PERCENTAGES, 

power  to  fix  and  collection  of,  471 
application  of,  407 
scale  of,  785 

FINAL  JUDGMENT, 

petitioning  creditor  obtaining,  in  action  for  any  amount,  serving  bank- 
ruptcy  notice  an  act  of  banuiiptcy,  42 

FIXTURES, 

and  interests  in  real  estate  under  Bills  of  Sale  Acts,  1878  and  1882,  562 
trade,  under  Bills  of  Sale  Acts,  1878  and  1882,  565 
or  growing  crops  not  deemed  to  be  separately  assigned  when  the  land 
passes  by  the  same  instrument,  580 

FORMAL  DEFECTS, 

not  to  invalidate  proceedings,  481 

FORMS, 

uBe  of,  in  Appendix,  r.  4 

FRAUD, 

official  receiver's  certificate  of  validity  of  composition  or  arrangement,  con- 
clusive in  absence  of,  139 

composition  or  arrangement,  approval  of  Court  obtained  by,  debtor  may 
be  adjudged  bankrupt,  140 

bankrupt's  discharge  refused,  suspended,  or  made  conditional,  bankropt 
having  been  guilty  of,  167 

bankrupt's  order  of  dischaiige  no  release  from  debt  or  liability  incurred  by 
means  of,  200 

FRAUDULENT  ASSIGNMENT,      * 

a  fraudulent  gift,  delivery  or  transfer  of  his  property  or  any  part  thereof 
by  debtor  an  act  of  bankruptcy,  15 

FRAUDULENT  CONVEYANCE, 
an  act  of  bankruptcy,  15 

FRAUDULENT  DEBTOR, 
punishment  of,  498 

official  receiver  to  act  in  prosecution  of,  as  Board  of  Trade  directs,  397 
Public  Prosecutor  now  the  real  prosecutor  with  help  of  official  receiver,  398 
extension  of  penal  provisions   of  Debtors  Act,    1869,    to    petitioning 

debtors,  and  to  bankrupts,  498 
prosecution,  on  official  receiver*s  report,  of,  under  sect.  16  of  Debtors 

Act,  1869,  498 
Court  may  commit  bankrupt  or  other  person  for  trial,  498 
powers  of  Court  thereon,  498 
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FRAUDULENT  BEWrOK-^ontimied. 

Public  Prosecutor  to  act  in  certain  cases,  498 
criminal  liability  of  debtor  continued  after  discharge,  499 
or  acceptance  of  a  composition  or  scheme,  499 

FRAUDULENT  PREFERENCE, 
is  an  act  of  bankruptcy,  28 
no  payment  or  composition  or  security  given  after  arrest  under  25th 

section  exempt  from  provisions  of  Act  relating  to,  178 
avoidance  of  transfers,  &c.,  which  may  be  deemed,  329 
what  is  deemed  a,  330 
necessary  elements  of  a,  332 

FRAUDULENT  SETTLEMENTS, 

bankrupt's  order  of  discharge  may  be  refused,  suspended,  or  made  subject 

to  conditions,  197 
Court  may  refuse  to  approve  a  composition  or  arrangement,  because  of,  198 
antenuptial  settlements  in  certain  cases,  are,  197 
contract  before  marriage  for  future  settlements  in  certain  caaes,  are,  197 

FUNERAL  EXPENSES, 

preferential  claims  in  administering  estate  of  a  deceased  debtor,  4G6 

GAZETTE, 

to  be  evidence,  473 

notice  of  receiving  order  to  be  published  in,  116 

notice  of  adjudication  order  to  be  published  in,  157 

notice  of  order  annulling  adjudication  to  be  published  in,  213 

notice  of  declaration  of  dividend  to  be  published  in,  382 

notice  of  vacancy  of  seat  in  Parliament,  by  bankruptcy  of  holder,  to  be 

published  in,  207 
notices  requiring  publication  in,  to  be  gazetted  by  the  Board  of  Trade, 

r.  203 

GENERAL  RULES, 
power  to  make,  470 
include  forms,  504 

GOOD  FRIDAY, 

computation  of  time  as  to,  479 

GOODS, 

term  includes  all  chattels  personal,  110 

GUARDIAN  OF  THE  POOR, 

if  bankrupt  disqualified,  unless  bankruptcy  annulled,  206 

or  Court  grants  dischai^e  with  certificate  that  bankruptcy  was  caused  by 

misfortune,  207 
adjudicated  bankrupt,  office  becomes  vacant,  208 

HEARING  OF  PETITION, 
proceedings  on,  79 
may  take  place  in  certain  cases,  r.  149 

HIGH  COURT, 

meaning  of  term,  504 

jurisdiction  in  bankruptcy,  419 

Lord  Chancellor,  power  to  exclude  any  County  Court  from  bankruptcy 

jurisdiction  and  attach  it  to,  419 
judge  of,  to  transact  bankruptcy  business  as  directed  by  Lord  Chancellor, 

420 
during  absence  of  special  judge,  any  other  judge  may  be  nominated,  420 
oflQcers  of  London  Bankruptcy  Court  to  be  attached  to,  421 

3  «  2 
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HIGH  COUKT—coTUinued, 

petition,  when  to  be  presented  to,  424 

special  case  on  legal  onestions,  to  be  submitted  to,  426 

proceedings  by  special  cases,  426 

exercise  in  Chambers  of  bankruptcy  jurisdiction,  427 

registrars,  orders  of,  deemed  the  orders  of  the  Court,  427 

powers  of  registrars  generally,  427 

County  Court  having  bankruptcy  jurisdiction  has  same  powers  as,  429 

trial  by  jury  of  questions  of  fact  in,  480 

transfer  of  action  pending  in  any  other  division  of,  where  receiving  order 

made,  431 
jurisdiction  of,  under  Debtors  Act,  1869,  s.   5,  assignable  to  Judge  or 

Registrars  in  Bankruptcy,  486 
appeals  to,  488 

auxiliary  powers  of  Courts,  452 

Board  of  Trade  objecting  to  appointment  of  trustee  may  refer  to,  162 
trustee,  if  release  withheld  by  Board  of  Trade,  may  appeal  to,  409 
trustee,  if  removed  by  Board  of  IVade,  may  appeal  to,  at  instance  of 

creditors,  418 
affidavits  to  be  sworn  before  person  authorised  to  administer  oaths  in  the, 

476 
appeal  to,  from  Board  of  Trade's  decision,  497 
from  Board  of  Trade's,  or  official  receiver's  decision,  must  be  within 

twenty-one  days,  478 
saving  clause  for  existing  rights  of  audience  in,  487 
rules  relating  to  business  of,  rr.  90 — ^97 

HIGHWAY  BOARD, 

member  of,  disqualified,  unless  bankruptcy  annulled,  206 
or  Court  granfcs  discharge  with  certificate,  207 
adjudged  Dankrupt,  office  becomes  vacant,  208 

HOUSE  OF  COMMONS, 

bankrupt,  unless  bcmkruptcy  annulled,  disqualified  from  sitting  or  voting 
on  any  comnuttee  of,  206 
or  discharged  with  Court  certificate  that  bankruptcy  was  caused  by 
misfortune,  207 
member  vacates  seat  in,  if  disqualification  not  removed  within  six  months, 

207 
on  report  of  Court,  speaker  to  publish  notice  in  London  OazetU^  207 

after  six  days  to  issue  warrant  for  new  writ,  207 
24  Geo.  III.  c.  26,  to  extend  to  circumstances  under  sect  38,  208 
registrars  and  officers  of  the  Court  not  to  be  members  of,  451 

HOUSE  OF  LORDS, 

bankrupt  disqualified  from  sitting  or  voting  on  committee  of,  or  being 
elected  representative  Peer  of  Scotland  or  Ireland,  206 
unless  bankruptcv  annulled,  207 
or  discharged  witn  Court's  certificate,  207 

HOUSEHOLD  GOODS, 

when  protected  from  seizure  under  execution  in  County  Court,  457 

INSOLVENT  DEBTORS'  COURT, 

receiver  and  his  staff  to  become  officers  of  the  Board  of  Trade,  488 

INSPECTION, 

of  statement  of  affairs  allowed  to  person  stating  himself  in  writing  to  be 

a  creditor,  or  his  agent,  133 
of  notes  of  public  examination,  allowed  to  creditor,  186 
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creditor  lodging  proof,  entitled  to,  of  proofs  of  other  creditors  beforo  first 
meeting,  612 

INTEREST, 

proof  for,  on  debts  in  certain  cases,  615 

on  debts  to  be  paid  by  official  receiver  administering  estate  of  deceased 

debtor,  before  paying  surplus  to  legal  personal  representative,  466 
surplus  after  payment  of  deots  applied  to  payment  of,  at  4  per  cent.,  244 

INTERIM  RECEIVER, 

official  receiver  may  be  appointed,  before  receiving  order  is  made,  87 

INTERPLEADER, 

rules  of  Supreme  Court  as  to,  769 

INTERPRETATION  OF  TERMS, 
603,  r.  2. 

INTERROGATORIES, 

after  receiving  order.  Court  may  examine  vhd  voce,  or  by,  184 
evidence  may  be  by,  444 

IRELAND, 

Act  not  to  extend  to,  1 

creditors  residing  in.  Court  may  annul  receiving  order  on  applio:ition  of 
official  receiver,  119 
on  application  of  creditors,  119 
person  may  be  summoned  in,  to  give  evidence,  184 
warrants  of  English  Bankruptcy  Courts  enforceable  in,  463 

ISLE  OF  MAN, 

warrant  of  English  Bankruptcy  Courts  enforceable  in,  463 

JOINT  AND  SEPARATE  ESTATE, 

priority  of  joint  debts  out  of  joint  estate  and  separate  debts  out  of  sepa- 
rate estate,  243 

surplus  of  separate  estate  carried  to  joint  estate,  248 

joint  testate  carried  to  respective  separate  estates  proportionately  with 
share  of  each  partner,  243 

dividends,  joint  and  separate,  383 

rule  as  to,  246 
See  Partnebship. 

JUDGMENT, 

in  County  Court  power  for  Court  to  make  administration  order,  456 

JUDGMENT  DEBTOR'S  NOTICE, 

bankruptcy  notice  to  pay,  or  secure,  or  compound,  served  on  debtor,  &c., 

an  act  of  bankruptcy,  42 
seven  days  allowed  after  service  of  bankruptcy  notice  to  pay  or  secure, 

non-compliance  with  notice  an  act  of  bankruptcy,  42 

JURISDICTION  (BANKRUPTCY), 

Courts  having,  shall  be  the  High  Court  and  the  County  Courts,  419 

Lord  Chancellor  may  exclude  any  County  Court  from,  419 

may  attach  its  district,  or  any  part,  to  the  High  Court,  or  any  other 

County  Court,  419 
term  "  district,"  means  district  of  the  Court  for  the  purposes  of,  419 
County  Court  excluded  from,   at  commencement  of  Act  to  continue 

so  until  Lord  Chancellor  orders  otherwise,  419 
periodical  sittings  to  be  holden  by  County  CourtB  having,  419 
of  Loudon  Bankruptcy  Court  transferred  to  the  High  Court,  429 
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JURISDICTION  (BANKRUPTCY)— «wUinti«d. 
.special  Judge  of  High  Court  to  have,  420 

every  Court  haying  original,  to  have  jurisdiction  throughout  England,  425 
exercise  in  chambers  of  High  Court,  427 

County  Courts  having,  to  possess  all  powers  of  High  Court,  429 
of  County  Courts,  unless  all  parties  consent,  only  to  extend  where  less 

than  £200  in  dispute,  430 
registrars  may  exercise,  under  Debtors  Act,  1869,  if  Lord  Chancellor 

directs,  427 
County  Courts  may  exercise,  under  sect.  5  of  Debtors  Act,  1869,  although 

amount  exceeds  £50,  437 

JURY, 

question  of  fact  may  be  tried  by,  430 

JURY  (TRIAL  BY), 

settlement  of  issues,  r.  84 

special  or  common  jury,  r.  85 

mode  of  trial,  r.  86 

when  such  issues  of  facts  are  tried  in  the  Queen's  Bench  Division,  r.  87 

JUSTICE  OF  THE  PEACE, 

bankrupt  disqualified  from  bein^  appointed  or  acting  as,  206 

unless  the  bankruptcy  annulled,  207 

or  he  obtains  Court  a  certificate,  207 
affidavit  in  Scotland  or  Ireland  may  be  sworn  before,  475 
affidavit  out  of  United  Kingdom  may  be  sworn  before,  475 

LANDLORD, 

power  of,  to  distrain  for  rent  before  or  after  commencement  of  bank- 
ruptcy, 256 
if  after  commencement,  for  one  year  only  prior  to  date  of  adjudication,  257 
may  prove  for  surplus  due,  257 
restraining,  98 

LEASE, 

disclaimer  of,  by  trustee,  350 

disclaimer  of,  without  leave,  r.  231 

in  case  of  underlease  or  mortgage  order  subject  to  terms,  351 

LEVARI  FACIAS, 

not  to  be  hereafter  issued  in  any  proceedings,  483 

LIABILITY, 

definition  of  provable,  217 

LIQUIDATION  UNDER  ACT  OF  1869, 
sanction  of  Court  required  for,  506 
transfer  of  estates  in,  on  vacancy  of  office  of  trustee,  493 

of  outstanding  pro^rty  on  close  of,  494 

of  estates  from  Re^trar  of  London  Court,  495 

LONDON  BANKRUPTCY  DISTRICT, 
definition  of  the,  424 

LONDON  BANKRUPTCY  COURT, 

jurindiction  transferred  to  High  Court,  420 

LORD  CHANCELLOR, 

power  to  make,  revoke  and  alter  rules  vested  io,  470 

to  act  in  concurrence  with  President  of  the  Board  of  Trade,  470 

to  prescribe  scale  of  fees  and  percentages,  471 
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LORD  CHANCELLOR-i^aiKinttaJ. 

with  concurrence  of  Treasury  to   direct  the  remuneration  of  person 

under  the  Act,  471 
may  exclude  County  Court  from  bankruptcy  jurisdiction,  419 
to  prescribe  periodical  sittings  of  County  Court   having  bankruptcy 

jurisdiction,  419 
general  bankruptcy  jurisdiction  of,  420 

may  detach  district  of  any  County  Court  from  district  of  High  Court,  419 
may  direct  that  registrar  of  County  Court  shall  exercise  powers  of  a 

bankruptcy  registrar,  428 

LUNATIC, 

may  act  by  his  committee  or  curator  bonis,  486 

MANAGER, 

power  of  official  receiver  to  appoint,  112 

power  of  official  receiver  to  appoint  special,    who  must  give  security, 

113 
conditions  under  which  special  is  appointed,  113 
liability  of  official  receiver,  where  there  is  special,  115 
bills  and  charges  of,  to  be  taxed  by  prescribed  officer,  403 
must  see  that  employment  of,  has  been  sanctioned,  403 
creditor  may  give  general  proxy  to  his  manager,  510 
remuneration  of  special,  r.  253 
bankrupt  may  be  appointed  as,  393 

MARRIAGE  SETTLEMENTS.    See  Voluntary  Settlbments,  321 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882, 
not  to  be  affected  by  Bankruptcy  Act,  488 

MAYOR, 

bankrupt  disqualified  from  holding  office  of,  206 

tmless  bankruptcy  annulleil,  or  he  obtains  discharge  with  certificate  of 
Court,  207 

MEETINGS  OF  CREDITORS, 

first  meeting  to  be  convened,  120 

rules  as  to,  507 

may  be  summoned  by  trustee,  415 

MEMBER  OF  PARLIAMENT, 

vacates  seat  if  adjudged  bankrupt   and   disqualification  not  removed 
within  six  months,  207 

MISCELLANEOUS  RULES, 
Board  of  Trade  orders,  r.  256 
falsification  of  documents,  r.  257 
no  lien  on  debtor's  books,  r.  258 
non-compliance  with  rules,  r.  259 
abridgment  or  enlaigement  of  time,  r.  260 
repeal,  r.  261 

saving  for  existing  laws,  kc,  r.  262 
pending  proceedings,  r.  263 

MORTGAGE, 

trustee  may,   or  pledge  any  of  bankrupt's  property  for  the  purpose  of 

raising  money,  377 
trustee  must  obtain  consent  of  committee  of  inspection,  377 
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MOTION  AND  PRACTICE. 

applicatioD  to  be  by  motion,  r.  19 

notice  of  motion  and  Ex  parte  applications,  r.  20 

lenffth  of  notice,  r.  21 

affidavits  against  motion,  r.  22 

notice  not  serred  on  all  proper  parties,  r.  23 

adjournment,  r.  24 

personal  service,  r.  25 

tiling  affidavits  on  showing  cause,  r.  26 

indorsement  on  affidavits,  r.  27 

notice  of  motion  to  be  filed,  r.  28 

precedence  of  motions,  r.  29 

judges'  regulations  as  to,  795 

MUTUAL  CREDIT  AND  SET-OFF, 
law  as  to,  238 
what  may  be  set  off,  235 


NOTICE, 

by  debtor  to  creditor  that  he  has,  or  is  about  to  suspend  payment,  act 

of  bankruptcY,  59 
of  receiving  order  served  on  sheriff  before  sale  of  goods  seized,  816 
effect  of,  to  sheriff  who  has  sold  under  execution    for  debt  exceeding 

£20,  317 
of  first  meeting  to  be  inserted  by  official  receiver  in  Londoti  OazUU,  507 

and  in  a  local  paper,  507 
to  be  sent  to  each  creditor  in  debtor's  statement  of  affairs,  with  sum- 
mary of  same,  507 
of  subsequent  meetings  to  creditors,  508 
of  dividend  to  be  gazetted,  882 
of  appointment  for  hearing  bankrupt's  application  for  diachaige  to  be 

published  in  prescribed  manner,  187 
to  De  sent  to  every  creditor  who  has  proved,  187 
proved  by  a  copy  of  Lcndon  OazdUt  478 
of  receiving  oraer  or  adjudication  similarly  proved,  473 
of  annulment  of  bankruptcy  to  be  published  in  the  GazetU,  213 

and  in  a  local  paper,  218 
to  legal  personal  representative  of  petition  for  order'  to  administer  the 

estate  of  deceased  debtor,  465 
to  legal  personal  representative  equivalent  to  act  of  bankruptcy,  466 
of  County  Court  administration  order  to  be  sent  to  registrar  of  County 

Court  Judgments,  458 
to  be  posted  in  County  Court  of  debtor's  residence,  458 
to  be  sent  to  every  creditor  notified  by  debtor  who  has  proved,  458 
by  prepaid  letter  to  last  known  address  of  person  unless  special  mode 

directed,  480 

OFFICES, 

abolition  of  existing,  490 

OFFICERS.    See  Board  of  Tkade. 

OFFICIAL  RECEIVER, 

on    making    receiving    order,   fieraon    appointed,   shall    be  nominated 

receiver  of  debtor's  property,  87 
may  be  appointed  interim  receiver  after  presentation  of  petition,  and 

before  receivincr  order  made.  87 


before  receiving  order  made,  87 
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OFFICIAL  RECfilVER-con^iTiuecf. 

obligations  of,  89 

may  appoint  special  manager  of  debtor's  estate  or  business,  until  trustee 
appomted,  112 

special  manager  appointed  by,  must  give  security  and  account  to 
Board  of  Trade,  118 

debtor^s  statement  of  affairs  to  be  submitted  to,  182 

to  report  to  the  Board  of  Trade,  if  trustee  not  appointed  within  certain 
periods,  162 

to  take  part  in  examination  of  debtor  by  solicitor  or  counsel,  185 

to  report  to  Court  as  to  terms  of  composition  or  scheme,  189 

certincate  of,  that  composition  or  scheme  has  been  accepted  to  be  con- 
clusive as  to  its  validity,  189 

first  meeting  of  creditors  to  be  summoned  by,  507 

meeting  of  creditors  at  any  time  ma^  be  summoned  by,  508 

to  be  chairman  at  first  meeting  or  his  nominee,  508 

proxies  to  be  issued  by,  510 

Board  of  Tiade  may  appoint,  894 

status  of,  895 

until  appointment  of,  trustee  is  trustee  for  purposes  of  Act,  848 

on  bankrupt's  application  for  discharge,  report  of,  to  be  considered, 
186 

effect  or  irregularity  in  appointment  of,  not  to  vitiate  any  act  done  by 
him  himdJuU,  481 

appeal  from  decision  of,  to  High  Court  to  be  brought  within  twenty- 
one  days,  478 

must  not  directly  or  indirectly  act  as  solicitor  in  bankruptcy  or  prose- 
cution of  a  debtor,  451 

to  administer  estate  of  deceased  insolvents,  466 

is  trustee  in  small  bankruptcies,  455 

to  act  during  vacancy  in  office  of  trustee,  414 

appointment  of,  r.  232 

appointment  of  deputy,  r.  283 

removal  of,  r.  284 

when  two  or  more,  attached  to  same  Court,  r.  235 

duties  of,  as  to  debtor's  statement,  r.  286 

subsistence  allowance  to  debtor,  r.  237 

special  report  as  to  person  employed  to  assist  debtor,  r.  238 

use  of  proxies  by  deputy,  r.  239 

personal  performance  of  duties,  r.  240 

assistant  official  receivers,  r.  241 

registrar  to  act  in  sudden  emergency,  r.  242 

removal  of  special  manager,  r.  248 

mode  of  application  to  Court,  r.  244 

application  for  directions,  r.  245 

transfer  of  property  from,  to  trustee,  r.  246 

no  assets,  r.  247 

accounting  by,  r.  248 

to  act  for  Board  of  Trade  where  no  committee  of  inspection,  r.  249 

ORDER  OF  DISCHARGE, 
application  for,  187 

Court  has  power  to  grant  or  refuse  absolute,  192 
grounds  for  refusing,  193 
effect  of,  199 

ORDERS, 

of  Court  to  be  enforced  throughout  kingdom,  452 
Court  may  enforce,  of  Board  of  Trade,  431 


826  INDEX. 

ORDINARY  RESOLUTION, 
interpretation  of  term,  508 
creditors  at  first  meeting,  or  any  adjournment,  may  by,  reaolre  to  adjudge 

debtor  bankrupt,  157 
trustee  appointed  by,  162 
committee  of  inspection  appointed  by,  168 
member  of  committee  oi  inspection  may  be  remored  by,  169 

OWNERSHIP  (DOCTRINE  OF  APPARENT), 
under  BiUs  of  Sale  Acts,  1878  and  1882,  568 

OWNERSHIP  (DOCTRINE  OF  REPUTED), 
under  Bills  of  Sale  Acts,  1878  and  1882,  619 
See  Refutrd  Ownership. 


PARTNERSHIP, 

bankrupt's  order  of  discharge  no  release  to  partner  at  date  of  reoeiring 

order,  200 
in  composition  or  scheme  by  joint  debtors,  Court  may  dispense  with 

public  examination  of  one  joint  debtor,  444 
consolidation  of  proceedings  against,  445 
creditor  may  present  petition  against  one  partner,  447 
Court  may  dismiss  petition  against  any  of  several  respondents,  448 
property  of  partners  to  be  vested  in  same  trustee,  448 
actions  by  trustee  and  bankrupt's  partner,  449 
actions  on  joint  contracts,  450 
proceedings  in  partnership  name,  450 
any  partner  to  act  for  any  of  the  purposes  of  the  Act,  486 
proof  against  debtor  partner  in  two  firms,  515 
proof  a^^nst  joint  and  separate  estate,  246 
as  to  jomt  and  separate  debts,  252 
as  to  joint  and  separate  dividends,  383 

PEER, 

disqualification  of,  if  adjudged  bankrupt,  206 

PERISHABLE  GOODS, 

official  receiver's  du^  as  regards,  399 

PETITION  FOR  ADJUDICATION, 

when  to  be  presented  to  High  Court,  424 

when  to  the  County  Court,  424 

not  invalidated  by  being  presented  in  wron?  Court,  424 

registrar's  power  to  hear  petitions  and  ac^uoicate,  427 

PETITION  BY  DEBTOR,  86 

PETITION  FOR  ADMINISTRATION  OF  DECEASED  DEBTOR'S 
F5TATE, 

creditor  whose  debt  would  have  been  sufficient  to  support  a  bankruptcy 
petition  had  debtor  lived,  may  present,  465 

notice  to  legal  personal  representative,  465 

Court  may  dismiss  petition  if  satisfied  that  the  estate  will  be  sofBcient 
for  payment  of  debts,  465 

order  not  to  be  made  until  two  months  after  probate  or  letters  of  adminis- 
tration, save  in  certain  cases,  465 

not  to  be  presented  after  proceedings  in  any  Court  for  administration  oi 
deceased  debtor's  estate,  465 
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PETITION     FOR     ADMINISTRATION    OF    DECEASED    DEBTOR'S 

ESTATE— «w^in«^. 
official  receiver's  duty  as  trustee,  466 
application  of  Part  III.  of  Act  to  administration  order,  466 
preferential  claim  for  funeral  and  testamentary  expenses,  466 
surplus  of  estate  in  hands  of  official  receiver  to  be  paid  to  legal  personal 

representative,  466 
notice  of  petition  to  legal  personal  representative  equivalent  to  act  of 

bankruptcy,  466 
meaning  of  terms  in  this  section,  467 

PETITIONING  CREDITOR, 
generally  as  to,  66 
when  a  secured  creditor,  64 
who  may  be,  66 

PETITIONING  CREDITOR'S  DEBT, 
generally  as  to,  64 

POWERS  OF  ATTORNEY, 
trustee  may  execute,  374 
exempt  from  stamp  duty,  481 

PREFERENTIAL  DEBTS, 

composition  or  arrangement,  not  approved,  unless  it  provides  for  payment 

of,  as  in  bankruptcy,  140 
rates  due  at  date  of  receiving  order,  and  payable  within  twelve  months, 

248 
taxes  assessed  up  to  5th  April,  before  rei'civing  order,  not  exceeding  one 

year,  243 
wages  or  salary  of  clerk  or  servant  due  four  months  before  receiving  order 

not  exceeding  £50,  248 
wages  of  labourer  or  workman  due  four  months  before  receiving  order, 

243 
rank  equally,  and  are  paid  in  full,  or  abate  in  equal  proportions,  243 
with  partners  joint  estate  applicable  for  payment  of  joint  debts  in  fii-st 

place,  243 

separate  estate  for  payment  of  separate  debts  in  first  place,  243 
funeral  and  testamentary  expenses  in  the  admiuistration  of  estates  of 

deceased  debtors,  466 

PREFERENCES, 

avoidance  of  fraudulent,  329 

PROCEEDINGS, 

matters  to  be  heard  in  Court,  r.  5 

jurisdiction  of  registrars,  r.  6 

adjournment  from  Chambers  to  Court,  and  vice  versd,  r.  7 

registrar  to  adioum  matter  into  Court,  sup.  rule,  794 

to  be  entitled  **  In  Bankruptcy,"  r.  8 

written  or  printed,  r.  9 

records  of  the  Court,  r.  10 

notices  to  be  in  writing,  r.  11 

process  to  be  sealed,  r.  12 

meetings  summoned  by  Court,  r.  13 

office  copies,  r.  14 

filing,  gazetting,  r.  15 

judges'  regulations  as  to  practice,  795 

PROCEEDINGS  BY  COMPANY  OR  CO-PARTNERSHIP, 

petition  presented  or  sued  out.  by  public  officer  or  agent,  r.  191 
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PROCEEDINGS  BY  OR  AGAINST  FIRM, 
attestation  of  firm's  signature,  r.  192 
service  on  firm,  r.  198 
debtor's  petition  by  firm,  r.  194 
receiving  order  a^nst  firm,  r.  195 
statement  of  affairs,  r.  196 
adjudication  against  partners,  r.  197 

PROOF  OF  DEBTS, 

required  ou  hearing  creditor's  petition,  80,  83 

doscrintion  of  debts  provable  in  bankruptcy,  216 

pi*oof  for  damages,  219 

proof  bv,  and  against  sureties,  220 

proof  of  holders  of  bills,  notes,  kc,  222 

arising  out  of  fraud,  226 

arising  out  of  felony,  legal  consideration,  &€.,  226,  227 

rules  as  to,  238,  612 

rules  as  to,  by  secured  creditor,  240 

creditor  not  to  vote  unless  he  has  proved  his  debt,  508 

must  be  duly  lodged  before  meeting,  608 

secured  creditor,  form  of  proof,  508 

bills  of  notes  held  by  creditor,  form  of  proof,  509 

creditor  who  has  estimated  security  in  proof,  before  required  to  give  up 

security,  may  make  new  proof,  509 
joint  creditors  may  prove  aoainst  one  partner,  509 
chairman  of  meeting  may  admit  or  reject  a  proof,  509 
appeal  to  the  Court,  510 

creditor  to  prove  debt  as  soon  as  possible  after  receiving  order  made,  512 
proof  to  be  delivered  or  posted  to  official  receiver  or  trustees  512 
affidavit  of  debt  by  creditor  or  his  nominee,  612 
affidavit  to  contain,  or  refer   to,  statement   of  accounts,  and  specify 

vouchers,  512 
affidavit  to  state  if  creditor  is  or  is  not  secured,  512 
cost  of  proving  debt  borno  by  creditor  unless  Court  orders  otherwise, 

512 
creditor  who  has  lodged,  entitled  to  vote  and  examine  proofs  of  other 

creditors  before  first  meeting,  512 
all  trade  discounts  to  be  deducted  from  debt  with  certain  exceptions,  ib. 
by  Hocured  creditor,  513 
ill  respect  of  distinct  contracts,  515 
penodical  payments,  ib, 
interest  on  d<:bts,  when  to  be  proved,  ib, 
debts  payable  in/uturo,  516 
admission  or  rejection  of,  ib. 

power  of  Court  to  expun j|e  proof  on  application  of  trustee,  t(. 
to  revise  or  vary  decision  of  trustee,  ib. 

in  certain  cases  to  expunge  or  reduce,  on  application  of  creditor,  ib. 
also  on  application  of  the  debtor,  ib. 
landlord  may  prove  for  surplus  after  distraining  for  not  more  than  one 

year's  rent,  266 
IterHon  injured  by  disclaimer  of  trustee,  may  prove  to  the  extent  of 

injury,  352 
in  County  Court  administration  cases  any  creditor,  proving  to  be  scheduled 

as  a  creditor,  458 
creditor  after  date  of  order,  to  be  scheduled  as  a  creditor,  ib. 
form  of,  r.  169 
time  for  lodging,  r.  170 
list  of  proofs  to  be  filed,  r.  171 

transmission  of,  from  official  receiver  to  trustee,  r.  172 
time  to  admit  or  reject,  r.  173 
appeal  from  rejection  or  admission  of,  r.  174 
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PROPERTY  OF  DEBTOR, 

definition  of  what  divisible,  272 

held  on  trust,  not  within,  272 

nor  tools,  apparel,  kc,  277 

inclndcs  property  vested  at  commencement  of  bankraptcy,  270 

after-acquired,  283 

choses  in  action,  284 

exercise  of  powers,  288 

goods  in  possession,  order  and  disposition  of  bankrupt,  290 

not  exceeding  £300  in  value,  summary  administration  ordered  by  Court, 

464 
exceeding  £10, in  value,  execution  issued  in  County  Court,  457 
when  administration  order  made,  creditor  has  no  remedy  against,  ib. 
realization  of,  341 
vesting  and  transfer  of,  848 
seizure  of,  344 

PROTECTED  TRANSACTIONS, 
bond  fide  without  notice,  337 

PROXY, 

creditor  may  vote  personally  or  by,  which  must  be  in  proscribed  form, 
510 

issued  by  official  receiver,  or  by  trustee  after  his  appointment,  ib, 

general,  to  manager  or  clerk,  ib. 

special,  for  specined  meeting  or  specific  object,  ib. 

must  be  deposited  with  official  receiver,  or  trustee  before  meeting,  ib. 

solicitation  of  proxies,  510 

official  receiver  may  act  as  general  or  special,  511 

no  person  acting  under  proxy  to  vote  in  favour  of  resolution,  whereby  him- 
self, or  partner,  or  employer,  would  be  remunerated  out  of  estate,  511 

exempt  from  stamp  duty,  481 

PUBLIC  EXAMINATION  OF  DEBTOR, 

where  receiving  order  is  made.  Court  to  appoint  day  for,  135 

as  soon  as  convenient  after  expiry  of  time  for  submission  of  statement 

of  affai^^  ib, 
may  be  adjourned  from  time  to  time,  ib. 
any  creditor  who  has  tendered  a  proof,  or  his  representative,  may  take 

part  in,  ib. 
official  receiver  to  take  part  in,  and  if  authorised  employ  solicitor  and 

counsel,  ib. 
if  trustee  appointed,  may  take  part  in,  135 
Court  may  question  debtor,  who  must  answer  all  (questions,  ib. 
notes  of  examination  to  be  taken  in  writing,  and  signed  by  debtor,  ib. 
may  be  used  in  evidence,  ib. 
Court,  when  satisfied  debtor's  affairs  have  been  sufficiently  investigated 

to  declare  examination  concluded,  ib, 
for  purpose  of  approving  composition  or  scheme,  Court  may  dispense  with 

public  examination  of  one  ofjoi.it  debtors,  138 
Court  may  at  any  time  stay  proceedings,  including,  ib. 

PUBLIC  PROSECUTOR, 
to  act  in  certain  cases,  498 

RECEIVING  ORDER, 

jurisdiction  of  Coiu^  to  make,  60 

effect  of,  62,  87 

Court  on  hearing  bankruptcy  petition  to  require  proof  of  debt  and  act  of 

bankruptcy  before  making,  80 
debtor's  petition  and  order  thereon,  85 
notice  of  to  be  gazetted  and  advertised  in  a  local  paper,  116 
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RECEIVING  OKD^Br-cmtinued, 

first  meeting  of  creditors  to  be  held  em  soon  as  may  be  after  making  120, 

124 
may  be  rescinded  in  certain  cases,  118 
corporations,  partnerships,  or  associations,  or  registered  company  exempt 

from,  464 
proved  by  copy  of  London,  OcueUe  containing  notice,  473 
in  what  form,  r.  150 
on  bankruptcy  notice,  r.  161 
stay  of  proceedings,  r.  152 
advertisement,  r.  153 
costs  of  petition,  &c.,  r.  154 

RECEIVER.    See  Official  Receiver. 

REDIRECTION, 

of  debtor's  letters,  183 

REGISTRARS, 

orders  of,  to  be  deemed  orders  or  act  of  Court,  427 

powers  of,  subject  to  general  rules,  ib. 

may  adjourn  pending  matter  to  be  heard  by  judge,  sup.  r.  794 

of  High  Court  to  grant  orders  of  discharge,  428 

certificates  of  removal  of  disqualifications,  ib. 

to  approve  compositions  and  schemes,  ^. 

have  no  power  to  commit  for  contempt  of  Court,  ib, 

may  not  oe  members  of  House  of  Commons,  451 

may  not  act  in  any  proceediugs  in  bankruptcy  or  prosecution  of  debtors, 

451 
affidavits  may  be  sworn  before,  475 
must  make  returns  to  Board  of  Trade  as  prescribed,  472 
superannuation  of,  499 

REPUTED  OWNERSHIP, 
doctrine  of,  290 

§oods  and  chattels,  294 
ebts,  Ac,  295 
what  is  commencement  of  bankruptcy,  296 
possession,  order,  disposition,  what  is,  298 
reputation  of  ownership,  299 
consent  of  true  owner,  302 

RULES  (GENERAL), 

Lord  Chancellor  with  cpncnrrence  of  President  of  Board  of  Trade,  may 

make,  470 
to  be  laid  before  Parliament  within  three  weeks  if  Parliament  is  sitting, 

470 
if  Parliament  not  sitting,   within  three  weeks  of   commencement  of 

Session,  ib. 
may  be  made  at  any  time,  471 
to  have  same  authority  and  effect  as  the  Act,  ib. 
jurisdiction  of  the  Court  not  to  be  extended  by,  471 
not  to  come  into  effect  until  one  month  after  same  has  been  made  and 

issued,  ib. 

RULES  UNDER  SECTION  5  OF  DEBTORS  ACT,  AND  SECTION  103 
OF  THE  ACT, 
of  Supreme  Court  as  to  Debtors  Act,  758 
jurisdiction  of  High  Court  registrar,  r.  264 
fee  on  receiving  order,  r.  265 

administration  order  in  lieu  of  receiving  order,  r.  266 
nower  to  transfer  in  certain  cases,  r.  267 
High  Court  judgments,  r.  268 
procedure,  r.  269 
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RULES  AS  TO  ADMINISTRATION  ORDERS,  731 
RULES  AS  TO  BILLS  OF  SALE,  789 
RULES  AS  TO  INTERPLEADER,  769 

SCHEME  OR  COMPOSITION  UNDER  SECTS.  18  OR  23, 
object  of  meetiiigB,  r.  159 
notice  of  application,  r.  160 
evidence  ana  order,  r.  161 
correction  of  formal  slips,  r.  162 
proceedings  if  scheme  sanctioned,  r.  163 
non-payment  of  composition,  r.  164 
vesting  of  property  on  annulment  of  composition,  r.  165 
annulment  of  composition,  r.  166 
dividends  under  composition  or  scheme,  r.  167 

SCOTLAND, 

Act  not  to  extend  to,  1 

if  majority  of  creditors  reside  in,  Court  may  annul  receiving  order  ou 

application,  118 
Court  may  order  person  resident  in,  to  be  examined  there,  184 
orders  of  bankruptcy  Courts  in,  enforceable  in  England  and  Ireland,  452 
orders  of  Bankruptcy  Courts  in  England,  enforceable  in,  ib. 

SECURED  CREDITOR, 
who  is  a,  101 
petitioning  creditor  if,  must  state  in  petition  he  is  willing  to  give  up 

security,  or  estimate  value,  64 
may  realise  security,  notwithstanding  receiving  order  against  debtor  and 

nomination  of  receiver,  87 
rules  as  to  proof  by,  241 

receiver  or  trustee  may  require  creditor  to  give  up  security,  509 
realising  his  security,  may  prove  for  balance,  513 
surrendering  security,  may  prove  for  whole  debt,  ib, 
if,  does  not  realise  or  surrender  security,  must  state  in  proof  particulars 

of  security  and  value,  ib. 
trustee  may,   at  any  time,  redeem  security  so  valued  on  payment  of 

assessed  value,  id. 
trustee  if  dissatisfied  with  assessed  value,  may  require  property  to  be  put 

up  to  auction,  ib. 
trustee  not  entitled  to  redeem  or  sell  by  auction,  not  electing  within  six 

months  after  notice,  ib, 
may  amend  valuation  and  proof  in  certain  cases,  514 
realisation  of  security  by,  or  under  rule  13,  ib, 
net  amount  realised,  substituted  for  previous  valuation,  ib. 
exclusion  from  dividend  of  creditor  not  complying  with  rules,  ib, 

SECURITY, 

trustee  to  give,  to  satisfaction  of  the  Board  of  Trade,  162 

on  hearing  creditor's  petition.  Court  may  stay  all  proceedings  ou  debtor 

giving,  80 
creditor  s,  to  be  shown  in  debtor's  statement  of  affairs,  132 

SECURITY  IN  COURT, 
by  bond,  r.  30 
amount  of  bond,  r.  31 
deposit  in  lieu  of  bond,  r.  32 
money  lodged  in  Court,  r.  33 
guarantee  society  may  be  security,  r.  34 
notice  of  sureties,  r.  35 
justification  by  sureties,  r.  36 
execution  of  blond,  r.  37 
notice  of  deposit,  r.  38 
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SERVICE  AND  EXECUTION  OF  PROCESS, 
address  of  solicitor  for  service,  r.  79 
hours  of  service,  r.  80 
duties  of  bailiff,  &c.,  r.  81 
service  by  post,  r.  82 
enforcement  of  orders,  r.  83 

SEQUESTRATION, 

bankrupt,  a  beneficed  clergyman,  trustee  may  apply  for,  345 
bishop  pf  diocese  may  appoint  stipend  to  bankrupt,  ib. 
sequestrator  to  pay  salary  to  curate,  346 

not  to  prejudice  operation  of  Ecclesiastical  Dilapidations  Act,  1871,  or 
mortgage  or  charge,  ib, 

SETTLEMENTS.    See  Fraudulent  and  Voluntary  SnTLEXSNTs. 

SHERIFF, 

duties  of,  317 

to  sell  by  auction,  482 

SOLICITOR, 

trustee,  with  consent  of  committee  of  inspection,  may  employ,  376 
official  receiver  may  employ,  for  public  examination  of  debtor,  135 
bills  and  chaives  of,  to  be  taxed  by  presiding  officer,  408 
no  payments  in  respect  thereof  to  De  allowed  in  trustee's  account  without 

proof  of  taxation,  ib, 
to  nave  same  right  of  audience  in  bankruptcy  matters  in  High  Court  as 

at  commencement  of  Act,  487 

SPECIAL  CASE, 

questions  of  law  arising,  may  be  stated  by  County  Court  Judge  for 
opinion  of  High  Court,  426 

SPECIAL  MANAGER, 

when  and  by  whom  he  may  be  appointed,  112 

SPECIAL  RESOLUTION, 

explanation  of  term,  141 

creditors  by,  may  at  first  meeting  entertain  proposal  for  composition  or 
arrangement,  138 

creditors  by,  may  at  any  time  resolve  to  entertain  proposal  for  compo- 
sition or  arrangement,  171 

STAMP  DUTY, 

exemption  of  certain  deeds  and  documents  from,  481 

STAMPS, 

cancellation  of,  r.  51 
application  of  sect  144,  r.  52 

STATEMENT  OF  ACCOUNTS, 

affidavit  of  debt  shall  contain  or  refer  to,  showing  pardculars,  512 

STATEMENT  OF  AFFAIRS, 

to  be  made  out  and  submitted  by  debtor  to  official  receiver  within  three 

days  of  receiving  order  if  on  own  petition,  182 
withm  seven  days  if  on  creditor's  petition,  ib, 
debtor  failing  to  complv  with  reqmrements  of  16th  section,  as  to  particn- 

lars,  &c.,  may  be  adjudged  bankrupt,  188 
may  be  inspect^  personally,  or  by  agent,  by  person  stating  himself  to  be 

creditor,  who  may  take  copy  or  extracts,  ib. 
any  person  falsely  so  stating  himself,  punishable  for  contempt  of  Court, 

183 
how  to  be  made  out,  r.  168 
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STAY  OF  EXECUTION. 

Court  may  onler,  any  time  after  presentation  of  petition,  87 

STAY  OF  PROCEEDINGS, 
generally*,  88 
on  creditor's  petition,  debtor  denying  debt,  and  giving  security,  Court 

may  order,  80 
proceedings  {tending  in  any  Court  a^inst  debtor,  may  be  stayed  on  proof 

of  presentation  of  bankruptcy  petition,  87 
service  of  order  for,  112 
power  of  Court  to  stay  proceedings  on  receiving  order  on  application,  the 

majority  of  creditors  being  in  Scotland  or  Ireland,  119 


TAXATION. 

of  solicitor's  costs,  &c.,  403 

TIME, 

computation  of,  479 

extension  of,  by  Court,  444 

to  comply  witfi  bankruptcy  notice — within  seven  days,  42 

petition — within  three  months  of  act  of  bankruptcy,  64 

residence  of  debtor  in  England  l)efore  petition — a  year,  ib, 

petition  where  to  be  presented  determined  by — six  months'  previous 

residence,  424 
for  submitting  statement  of  affairs — three  or  seven  days  from  receiving 

order,  132 
public  examination — soon  as  convenient  after  time  for  submitting  state- 
ment, 135 
notice  of  first  meeting — seven  days,  507 

subsequent  meeting  for  composition— seven  days,  138 

removal  of  member  of  committee— seven  days,  169 

day  for  hearing  bankrupt's  application  for  discharge — fourteen 

days,  187 
meeting  to  remove  trustee — seven  days,  413 
first  meeting  of  creditors — within  foui-tcen  days  of  receiving  order,  607 
subsequent  meeting  for  composition — after  public  examination,  138 
meeting  adjourned  after  half  an  hour — a  week«  511 
unless  chairman   appoint  a  day—not  less  than  seven,  nor  more  than 

twenty-one  days  arter,  511 
letter  of  assent  or  dissent  to  composition — a  day  preceding  meeting,  138 
accepting  and  approving  composition— within  fourteen  days  after  exami- 
nation, 157 
creditors  to  appoint  trustee — within  four  weeks  from  adjudication,  162 
or,  in  the  event  of  negotiations — within  seven  days  from  close  of 
same,  ib. 
vacancy  in  office  of  trustee  to  be  filled — ^within  three  weeks,  or  Board  of 

Trade  may,  414 
priority  of  debts  :  rates — twelve  months  before  receiving  order,  243 

taxes,  one  year  up  to  April  5th — before  the  same,  ib. 
wages  or  salary — four  months  before  the  same,  ib. 
distress  for  rent  after  bankniptcy — one  year's,  257 
sheriff  to  retain  goods  over  £20 — for  fourteen  days,  257 

to  advertise  sale  of  goods  over  £20 — ^for  three  days,  482 
settlement  void  in  bankruptcy — within  two  years  after,  821 

— within  ten  years  after,  unless  settlor  was 
at  time  solvent,  321 
preference  avoided  by  petition — within  three  months,  329 
klary  of  curate  of  sequestered  benefice — for  four  months  before  receiving 
order,  346 

8  H 
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TlliE—eontinued. 

disclaimer  must  be  within — ^three  months  from  firat  appointment  o 

trustee,  349 
—or  two  months  from  knowledge,  ib. 
and  twenty-eiffbt  days  after  application,  850 
first  dividend  cbclared  and  distributed — within  four  months  from  first 

meeting,  S81 
subsequent  at  intervals  of  not  less  than — six  months,  382 
delivery  of  bills  for  taxation — seven  days  after  request,  403 
debtor's  account  not  to  be  withdrawn  for — seven  days  after  first  meetin^^  405 
bankrupt's  book-keeping  to  affect  discharge — three  years  preceding,  187 
undue  preference,  to  affect  discharge,  three  months  of  receiving  order,  187 
over  £50  not  to  be  retained  by  trustee  for  more  than — ten  days,  405 
trustee's  account  furnished  at  least — ^twice  a  year,  407 

statement  of  proceedings — once  a  year,  409 
security  redeemable — ^within  three  weeks  from  vote  on  proof,  509 
trustee  to  decide  as  to  redeeming  security— within  six  months  of  notice,  513 
appeals  from  Board  of  Trade  or  trustee — within  twenty-one  dayR,  478 
administration  against  deceased  insolvent — ^two  months  after  probate,  465 
rules  to  be  laid  before  Parliament — ^within  three  weeks  of  meeting,  470 

to  come  into  force— one  month  from  meeting,  471 
Bankruptcy  Rules,  1883,  to  come  into  force— from  and  after  December 

81st,  1883,  r.  1 
notice  of  motion  (unless  Court  allow  otherwise) — eight  days  before  day 

named  for  hearing,  r.  21 
affidavits  against  motion,  copies  to  be  delivered — two  days  before  hearing, 

r.  22 
affidavits  on  showing  cause  to  be  filed,— at  least  one  day  before  hearing, 

r.  26 
notice  of  application  to  commit  for  contempt  to  be  served — ^three  days 

before  hearing,  r.  78 
hours  for  service  of  notices,  kc. — ^before  six  in  the  afternoon,  after  six 

to  count  as  following  day,  r.  80 
time  for  appeal  to  Court  of  Appeal — twenty-one  days,  r.  112 
notice  of  appeal  to  respondents — ^four  days  before  motion,  r.  114 
affidavit  of  set-off,  &c.,  on  bankruptcy  notice  served  in  England — to  be 
within  three  days ;  elsewhere,  within  such  time  as  registrar  may  fix, 
r.  120 
time  of  hearing  creditor's  petition — registrar  to  appoint,  r.  135 
notice  of  debtor's  intention  to  show  cause —three  days  before  hearing  of 

petition,  r.  137 
hearing  of  creditor's  petition — ^not  within  ei^ht  days  from  service  of,  r.  149 
abjudication  on  application  of  debtor, — at  time  of  making  receiving  order, 

or  other  time,  r.  155 
notice  of  application  to  sanction  composition — seven  days  before  day 

appointea,  r.  160 
time  for  lodging  proof  with  trustee— one  day  before  meeting,  r.  170 
time  in  which  trustee  must  admit  or  reject,  proof— fourteen  days,  r.  173 
notice  of  dividend  to  Board  of  Trade — not  more  than  two  months,  nor  leas 

than  twenty-one  days  of  declaration  of  same,  r.  175 
notice  of  appeal  against  trustee's  rejection  of  proof — seven  days  from  rejec- 
tion, r.  175 
notice  of  appliqition  for  discharge  of  bankrupt — twenty-eight  days,  r.  178 
notice  to  debtor  of  meeting  of  creditors — ^three  days,  r.  184 
Board  of  Trade  audit  of  trustee's  accounts — six  months  from  date  of 
receiving  order,  and  every  succeeding  six  months,  r.  210 

TOOLS, 

bankrupt's,  with  wearing  apparel  and  bedding  to  value  of  £20,  not 

divisible  amongst  creditors,  278 
protection  of,  from  seizure  under  County  Court  execution,  457 
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TRANSFER  OP  ACTIONS, 

jurisdiction  not  exorcisable  by   County   Court  in  cases  enforceable  by 

High  Court,  430 
unless  all  parties  consent,  ih, 
unless  Talue  in  dispute  does  not  exceed  £200,  ib. 
where  receiving  order  has  been  made  by  Judge  in  High  Court,  481 

TRANSFER  OF  PROCEEDINGS, 

at  any  time  or  stage,  from  one  Court  to  another,  425 

receiving  order  having  been  made  against  one  member  of  partnerahip,  448 

any  other  petition  against  member  of  the  partnership  to  be  filed  in  same 

Court,  ih. 
by  Court  having  carriage  of  proceedings  for  administration  of  deceased 

debtor's  estate,  465 
notice  to  creditors,  r.  16 
when  not  to  take  place,  r.  1 7 
transmission  of  records,  r.  18 

TRANSITORY  PROVISIONS, 

comptroller  in  bankruptcy  and  staff  not  attached  to  the  Supreme  Court, 

488 
to  act  under  the  direction  of  Board  of  Trade,  ib. 
existing  officials  transferred  to  Board  of  Tiude,  ib. 
saving  of  existing  tenure  of  ofi&ces,  salaiy,  pension  and  duties,  489 
vacancy  occurring  Board  of  Trade  with  Treasury's  approval  to  make 

arrangements,  489 

TREASURY, 

interpretation  of  term,  503 

bankrupt's  order  of  discharge  no  release  from  Crown  debt,  &c.,  unless 
consent,  199 

Board  of  Trade  to  notify,  and  pay  over  to,  when  cash  balance  of  Bank- 
ruptcy Estates  Account  is  in  excess  of  amount  required,  406 

to  invest  the  same  in  Government  securities,  406 

to  repay  same  to  Board  of  Trade  when  demanded,  406 

dividends  on  investments,  to  be  paid  to  account  as,  directs,  406 

Lord  Chancellor,  with  sanction  of,  to  prescribe  fees  and  percentages,  471 
to  direct  audit  of  accounts  of  Board  of  Trade,  472 

abolition  of  existing  offices  by  Lord  Chancellor  with  concurrence  of,  490 

compensation  awarded  to  existing  officers  by,  490 

appointment  of  person  by  Board  of  Trade  with  concurrence  of,  to  get  in 
unclaimed  or  undistributed  dividends,  496 

Board  of  Trade,  with  approval  of,  to  appoint  officers  required  for  execution 
of  Act,  401 

to  prepare  annual  accounts  of  receipts  and  expenditure  in  respect  of  bank- 
ruptcy proceedings,  472 

TRUSTEE, 

appointment  of,  162,  163 

to  give  security  to  satisfaction  of  Board  of  Trade,  r.  252,  162 
•    proceedings  if  Board  of  Trade  object  to  appointment  of,  162 
appointment  of,  to  take  effect  from  date  of  certificate,  162 
official  receiver  not  to  be,  save  as  provided,  162 
if  not  appointed  by  creditors  within  four  weeks  of  adjudication,  may  be 

appointed  by  Board  of  Trade,  162 
appomtment  of,  discussed,  165 
certificate  of  appointment,  166 
appointment  of,  by  creditors  to  supersede  trustee  appointed  by  Board  of 

Trade,  163 
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official  receiver,  after  first  meeting  and  no  trustee  appoint4Hi,  to  summon 

meeting  for  the  purpose,  163 
defect  or  irregularity  in  appointment  of,  not  to  vitiate  acts  done  htmAfide, 

481 
petitions  against  or  by  partners,  same,  to  bt  appointed  unless  Court  order 

othei-wise,  448 
until  appointment  of,  official  receiver  to  be  trustee,  348 
on  appointment  of,  property  vests  in  him,  348 
property  passes  from  trustee  to  trustee  without  conveyance  or  assignment, 

848 
certificate  of  appointment  of,  conveyance  of  property,  848 
evidence  of  appointment  of,  349 
remuneration  of,  401 
in  absence  of  remuneration  voted  to,  taxing  officer  to  allow  proper  costs 

and  expenses,  402 
remuneration  voted,  payment  by,  to  persons  for  performing  duties  he 

should  perform  not  allowed,  403 
being  solicitor,  remuneration  may  include  professional  services,  403 
bills  of  costs  and  charges  to  be  delivered  for  taxation  on  request  of,  t%. 
penalty  for  solicitation  for  })roxies  on  behalf  of,  or  in  procuring  trustee- 
ship, 510 
proceedings  on  vacancy  in  office  of,  414 
release  of,  409 
official  name  of,  411 

power  of  creditors  to  appoint  joint  and  successive  trustees,  412 
office  of,  vacated  by  insolvency,  413 
removal  ot  413 
realisation  of  property  by,  340 
to  take  possesnion  of  books,  deeds,  and  documents,  and  all  other  property, 

841 
for  purpose  of  acquiring  or  retaininj;  possession  of  bankrupt's  pro])erty  in 

position  of  receiver,  appointed  by  High  Court,  341 
to  transfer  stock,  shares,  &c.,  same  as  bankrupt  might  have  done,  341 
need  not  be  admitted  to  copyhold  or  customary  tenure  property,  342 
may  deal  with  it  as  if  conveyed  to  such  uses  as  he  may  ap^Miint^  342 
choses  in  action  deemed  to  have  been  duly  assigned  to,  342 
treasurer  or  other  person  to  pay  and  deliver  to,  all  moneys  and  securities 

in  his  iK>ssession,  342 
powers  of,  to  deal  with  bankrupt's  property,  373 
power  of,  by  public  auction  or  private  contract,  to  sell  property,  874 
power  of,  to  prove,  &c.,  for  bankrupt's  debts,  871 
powers  exercisable  by,  with  permission  of  committee  of  inspection,  S7i 
may  carry  on  business  of  bankrupt  so  far  as  necessary  for  the  beneficial 
winmng  up  of  the  same,  876,  379 

bring,  institute  or  defend  any  action  or  legal  proceedings,  876 

employ  a  solicitor  or  other  agent  to  take  proceedings,  376 

or  do  business  sanctioned  by  the  committee  of  inspection,  376 
accept  as  consideration  for  sale  money  payable  at  a  niture  time,  377 
mortgage  or  pledge  any  part  of  bankrupt's  property,  377 
refer  disputes  to  arbitration,  and  compromise  debts,  &c,  877 
compromise  with  creditors  or  make  arrangements  as  to  provable  debts, 

377 
compromise  all  other  claims,  877 

divide  amongst  creditors  property  not  easily  realisable,  877 
distribution  of  property  by,  881 

subject  to  the  retention  of  certain  sums  for  costs,  &c.,  881 
dividends  to  be  declared  and  distributed  with  all  convenient  speed,  881 
first  dividend  within  four  months  of   conclusion  of  first   meeting  of 

creditors,  381 
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subsequent  diyidends  at  iotervals  of  not  more  than  six  months,  S82 

joint  and  separate  dividends,  388 

provision  for  creditors  residing  at  a  distance,  389 

right  of  creditor  who  has  not  proved  debt  before  declaration  of  dividend, 
390 

final  dividend  when  all  property  has  been  realised  by,  891 

with  consent  of  committee  of  inspection,  may  appoint  bankrupt  to  super- 
intend his  property,  893 

payment  of  money  by,  into  Bank  of  England,  404 

not  to  pay  money  into  his  own  private  banking  account,  406 

voting  powers  of,  limited,  414 

discretionary  powers  of,  and  control  thereof,  415 

appeal  to  Court  against,  416 

control  of  Board  of  Trade  over,  417 

form  of  certificate  of  appointment  of,  r.  217 

notice  of  appointment  of,  r.  218 

notification  of  ol)jection  to  High  Court,  r.  219 

trustee  not  accounting  under  sect.  162,  r.  220 

removal  by  Board  of  Trade,  r.  221 

notice  of  resignation  of,  r.  222 

rate  of  remuneration,  r.  223 

trustee  carrying  on  business,  r.  224 

notice  of  application  for  release,  r.  225 

meeting  to  considir  conduct  of,  r.  226 

authority'  for  account  at  local  bank,  r.  227 

application  for  directions,  r.  228 

creditor  may  obtain  copy  of  trustee's  accounts,  r.  229 

fee  for  list  of  creditors,  r.  280 

UNCLAIMED  FUNDS  OR  DIVIDENDS, 
disposition  of,  495 

UNDISCHARGED  BANKRUPT, 
under  sect.  162,  rr.  254,  255 

under  this  Act  obtaining  credit  for  £20  without  informing  person,  guilty 
of  misdemeanour,  205 

VOLUNTARY  SETTLEMENTS, 
avoidance  of,  321 
comparison  of  the  law  as  to,  322 
what  are,  823 

VOTING, 

proof  of  debt  must  have  been  duly  lodged  before,  508 

no  vote  in  respect  of  unliquidated,  contingent,  or  unascertained  debt,  ib. 

secured  creditor  must  state  particulars  of  ser-nrity  in  his  proof,  unless  he 

surrenders  it,  and  vote  in  respect  of  balance,  ib. 
no  vote  in  respect  of  debt  on,  or  secured  by,  current  bill  of  exchange  or 

promissory  note  held  by  him,  except  under  certain  conditions,  509 
joint  creditor  may  pove  for  purpose  of,  ib, 
chairman  may  admit  or  reject  proof  for  purpose  of,  ib, 
creditor,  whose  proof  is  objected  to,  may  vote,  subject  to  its  being  declared 

invalid  afterwards,  510 
creditor  may  vote  by  proxy  or  in  person,  ib. 
special  proxy  given  by  creditor  to  vote  at  specified  meeting,  or  adjournment, 

ib, 
person  acting  under  proxy  in  favour  of  resolution  where  he  is  to  receive 

remuneration  out  of  estate  not  to  vote,  511 
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WAGES, 

to  be  preferential  debt,  248 

future  earnings  of  small  debtors,  456 

WARRANT, 

for  arrest  of  debtor  may  be  granted  bv  the  Conrt,  177 

debtor's  property  may  be  seized  in  nis  possession,  or  that  of  any  other 

person  under,  344 
of  Court  having  bankruptcy  jurisdiction  enforceable  throughout  Her 

Majesty's  dominions,  458 

WARRANTS,  ARRESTS,  AND  COMMITMENTS, 
to  whom  addressed,  r.  75 
custody  of  debtor,  r.  76 
applications  to  cemmit,  r.  77 
notice  and  hearing  of  application,  r.  78 

WITNESS, 

summoned  by  Court  on  application  of  official  receiver  or  trustee,  roust  be 

tendered  a  ressonable  sum,  184 
deceased,  deposition  of,  admitted  as  evidence,  476 

WITNESSES  AND  DEPOSITIONS, 
subpcenas,  r.  58 
service  of  subpcsnas,  r.  54 
proof  of  service,  r.  55 
limit  of  witnesses*  costs,  r.  56 
costs  of  witness  not  examined,  r.  57 
depositions,  &c.,  r.  58 
shorthand  notes,  &c.,  r.  59 
form  of  commission,  r.  60 
production  of  documents,  r.  61 
disobedience  to  order,  r.  62 
conduct  money,  r.  63 

WRIT  OF  ELEGIT, 

not  to  extend  to  goods,  483 
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A  Catalogue  of  Modem  Law  Works  (ittdudirig  the 

leadiTig  American,  Indian,  Irish  and  Scotch)  ; 
together  with  a  complete  ChroTwlogical  List  of  all 
the  English,  Irish  and  Scotch  Reports,  Abbreviations 
used  in  reference  to  Lavj  Reports  and  Text  Books, 
and  an  Index  of  Subjects  (112  pp,),  Svo,  cloth 
lettered,  may  be  had  on  application. 
Acts  of  Parliament. — Public  and  Local  Acts  from  an 
early  date,  Toay  be  had  of  the  Pvhlishers  of  this 
Catalogue,  who  have  also  on  sale  tlie  largest  collection 
of  Private   Acts,  relating  to  Estates,  Enclosures, 

Railways,  Roads,  dec,  <bc. 

ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the 
Proceedings  in  an  Action  under  the  Rules  of 
the  Supreme  Court,  1883.~(l'<nincled  on  "Smith's 
AonoN  AT  Law/')  By  W.  D.  L  FOULKES,  Esq..  Bmriater-at. 
Law.    Third  Bdition.  {In  prqwraUon.) 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENTICE,  Esq.,  one  of  Her  Majesty's  OonnseL 
Second  Edition.    BovaI12ma    1880.  12m, 

ADMIRALTY.— Roscoe^s  Admiralty  Practice.—A  Treatise 
on  the  Jurisdiction  and  Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  therefrom,  with  a  chapter 
on  the  Admiralty  Jurisdiction  of  the  Inferior  and  the  Vice- 
Admiralty  Courts.  With  on  Appendix  containing  Statutes,  Boles 
as  to  iTees  and  Costs,  Fonns,  Precedents  of  Pleadings  and  BlUs  of 
Costs.  By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister- 
at-Law.     Second  Edition.   Revised  and  Enlarged.     Demy  Svo. 

1882.  12. 4s. 

"  A  dear  digest  of  tho  law  and  practice  of  the  Admiralty  Courts." 
**  A  comprehensive  aad  useful  manual  of  practice.''-  SolieUor^  JowmaL 

ADVOCACY — Harris'  Hints  on  Advocacy.  Condnct  of 
Cases  Civil  and  CriminaL  Classes  of  Witnesses  and  snnestions  for 
Cross-Ezamioing  them,  &c.,  &c.  By  RICHARD  HARRS,  Barrister- 
at.Law,  of  the  Middle  Temple  and  Midland  CMivuit.   Sixth  Edition. 

(Further  Revised  and  Enlarffed.)    Royal  12mo.    1882.  7s.  6d. 

'*  Full  of  good  sense  and  just  observKion.  A  very  complete  Mannal  of  tiis  Advo- 
cata's  art  in  Trial  by  Jury."— i9Mlettor«'  JourMU. 

'  *  A  book  at  once  entertaining  and  really  instructive.  .  .  Deserves  to  be  osrsf  ully 
sead  fay  the  young  barrister  whose  career  it  yet  before  him."— Xcrw  MmgmAnf. 
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AGRICULTURAL  LAW.— Beaumont's  Treatise  on  Agri- 
cultural  Holdings  and  the  Law  of  Distress  as 
regulated  by  the  Agricultural  Holdings  (Eng- 
la: ad)  Act,  1683,  with  Appendix  containing  Full  Text  of  the 
A<.t,  and  Precedents  of  NotioM  and  Awards.  By  JOSEPH  BEAU- 
2dONT.Eaq-.SoHcitor.     Royal  12ma    188S.  l^§tL 

Cooke's  'Treatise  on  the  t^BMv  an<l  Praetiee  of 
Agricultural  Tenancies.— New  edition,  in  great  pwt 
rewritten  wkk  especial  relerencetoUnexhaiuited  Lnprovementa,  with 
Modem  Forms  and  Preeedents.  By  6.  PRIOR  60LDNEY,  of 
the  Western  Giranit,  and  W.  RUSSELL  GRIFFITHS,  LLB., 
of  the  Midland  Girooit,  Banisters-at-Law.  Demy  8vo.  1882.  12.  Is. 
"  la  Its  prsMDt  form  it  vrtll  proro  of  grast  vakie  to  politicians,  lawysn  aad  agil- 

eidtaralists/'-  lam  Tkn/u. 
**  A  book  of  great  practical  utility  to  landlorda  and  tenant  fanners,  as  well  as  ta 

tkalsffal  pcofoasitHL  — Lne  Magiulne. 

Griffith's  Agricultural  Holdings  (England)  Act, 
1883,  containing  an  Introduction;  a  Summary  of  the  A<^  with 
Notes ;  the  complete  Text  of  the  Act,  with  Forms,  and  a  specimen 
of  an  Award  mider  the  Act  By  W.  RUSSELL  GRIFFITHS, 
LL.B.,  of  the  Midland  Circuit.  Unifoim  with  **  Cooke's  Agricol- 
tural  Tenancies."    Demy  8vo.     1883.  6«. 

Spencer's  Agricultural  Holdings  (England)  Act, 
1883,  with  £xplanatory  Notes  and  Forms;  together  with  the 
Ground  Game  Act,  1880.  Forming  a  Sui^lement  to  "Dixon's 
Law  of  the  Farm."  By  AUBREV  J.  SPENCER,  RA.,  lEac^., 
Barrister-at-Law,  and  late  Holder  of  Inns  of  Court  Studentship. 
Demy  6va  (/a  She  fwest.) 

ARBITRATION.—Russeirs  Treatise  on  the  Pow^er  and 
Duty  of  an  Arbitrator,  and  the  Law  of  Sub- 
missions and  A>Arards ;  witli  an  Appendix  of  Forma, 
and  of  the  Statntea  relating  te  Arbitration.  By  FRANCIS 
RUSSELL,  Eaq.,  M.A.,  Banistei^^t-Law.  Sixth  BdiHoB.  By 
the  Author  «nd  HERBERT  RUSSELL,  Esq.,  Banister-alt-Law. 
Royal  8vo.     1882.  Sdi;. 

"Ibe  oaaas  are  cnrefuUy  collected,  and  their  effect  is  clearly  and  ahor^  given. 
....    Xhia  edition  majy  be  oommended  to  the  pmieasion  as  cutaiatih— ilTe, 

aocmate  and  practicaL"— Aofieil^rj'  Journal,  Januaxy  IS,  1883. 

AirriCLED  CLERKS — Rubinstein  and  W^ard's  Articled 
Clerks'  Handbook.— Being  a  Condse  and  Practical  Guide 
to  aJl  Uie  Steps  Neoessaxy  for  Entering  into  Articles  of  d^cshSp, 
passing  the  Preliminary,  Intermediate,  Final,  and  Honours  Exami- 
nations,  obtaining  Admiadon  and  Certificate  to  Practise,  with  Notes 
of  Cases,  Suggestions  as  to  Mode  of  Reading  and  Books  to  be  read 
during  Artides,  and  an  Appendix.  Third  EditioiL  By  J.  & 
RUBINSTEIN  and  S.  WARD,  SoHdtors.    12mo.    188L  U, 

**Ho  articled  dark  sboold  be  without  it.**— Zoiir  naiai. 

ARTICLES  OF  ASSOCIATION.— Palmer.— Fide" ConTeysncing.'* 

ASSETS,  ADMINISTRATION  OF.  — Eddis'  Principles  of 
the  Administration  of  Assets  in  Payment  of 
Debts.  By  ARTHUR  SHELLY  EDDIS,  one  of  Her  Majesty's 
CounaeL    Demy  8va    1880.  6a, 

ATTORIIEyS-— Cordery.— Fide  "Solidtora.*' 

Pulling*8    La^^v    of   Attorneys,    General  and  %woiaL 

TUrdEditknu    8m    1802.  IBi. 

SnAith.— The    La^wyer  and    his    Professioxi.— A 

Series  of  Letters  to  a  SoUdtor   oommendng  Bnrinei.    By  J. 

ORlK)N  SMITH.    12mo.    1660.  U, 

^Vhiteway.— Fide  "Solidtors." 

V  AUsUmdatrdl^uoWvkBmnhtfiiHStod^mUmcaifmK^ 


110,  CMAMOEKY  LANE,  LONDOy,  W.C. 8 

AVERAGE.— Hopkins' Hand- Book  on  Average.— Fourth 

Edition.     8vo.  {In  prepttration.) 

Lowndes'  Law  of  General  Average.— Eiurlish  and 

Foreign.    Fonrth  Edition.     By  BIOHABD  L(>WND£^  Anthor 

of  '*  The  Law  of  Marine  Insurance,''  &c.  {In  prepaauUon.) 

BALLOT. — FitzGerald's  Ballot  Act.— "^th  an  Intboduotion. 

Forming  a  Guide  to  the  Prooedora  at  ParMamentary  ^nd  Municipal 

ElectiouB.    Second  Edition.    By  GERALD  A.  B.  FITZGERALD, 

M.A.,  Esq.,  Barrister-at-Law.    Fcap.  8to.     1876.  6i.  6c?. 

'*  We  Bhoiild  itroDgly  mMa»  any  perMo  eonnected  with  elactiona,  wtaetlMf  acting  m 

mwHrtate^  agent,  or  in  any  other  capaoity,  to  becona  pmnmnnil  of  this  manual.'* 

BANKINQ.— AA^alker's  Treatise  on  Banking  Law.  In- 
cluding the  GrosBed  ChedosAct,  1876,  with  diflsertations  thereon,  also 
referenees  to  Miae  American  Gaaea,  and  full  Index.  By  J.  DOUGLAS 
WALKER,  Esq.,  Bazri8ter-at.Law.    Demy  8yo.    1877.  lit, 

BAWICRUPTCY.— Bedford's  Final  Examination  Guide 
to  B  an  kr uptcy.— Fourth  Edition.  {In  preparation. ) 

Chitty's  Index,  Vol.  I.— rMfc"DigeBt8." 
Gray's  Bankruptcy  Manual.— The  Bankruptcy  Act,  1883, 
with  short  Notes,  giving  Gross  References  and  References  to  the 
corresponding  Provisions  of  the  old  Statutes  and  of  the  Roles  and 
Gases  incorporated,  an  Introduction,  showing  the  changes  effected 
by  the  Act,  an  Analysis  of  the  Act,  and  a  full  Index,  furnishing  a 
Time  Table  and  other  lists  of  Special  Provisions.  By  GEO.  G. 
GRAY,  LL.D.,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1888.  10«.  6d 

Joel's  Complete  and  Practical  Manual  of  Bank- 
ruptcy and  Bills  of  Sale  Law,  with  copious  Notes  and 
Comments  and  the  leading  Cases  in  Bankruptcy,  &c,  under  the 
1849,  1861  and  1869  Acts,  inclusive  of  those  of  1883,  and  with 
References  to  the  Conveyancing  and  Property  Act,  1881 ;  the 
Conveyancing  Act,  1882;  the  Settled  Land  Act,  1882;  the  Married 
Women's  Property  Act,  1682;  the  Judicatore  Acts  and  the  New 
Rules  of  Procedure,  1883.  By  J.  EDMONDSON  JOEL,  Esq.,  of 
the  Inner  Temple  and  North-Eastem  Circuit,  Barrister-at-Law. 
Demy  8vo.  {In  the  pnm,) 

Higg's  Bankruptcy  Act,  1883,  and  the  Bills  of 
Sale  Act,  1882,  with  Notes,  ftc.  By  JAMES  MoMTJLLEN 
RIGG,  Esq.,  Barrister-at-Law.     Royal  12mo.  {In  thepreag.) 

Salaman's  Analytical  Index  to  the  Bankruptcy 
Act,   1883.— By   JOSEPH    SEYMOUR   SALAMAN.    Esq., 
Solicitor,  Author  of  "Bankruptcy  Act,  1869,  with  Notes,"  "Liqui- 
dation hy  Arrangement,"  &c.  Uniform  with  the  Act,  1883.  Net,  8c. 
Do.,  with  Bankruptcy  Act  (ofiBcial  copy),  in  limp  leather.  Net,  98. 

Do.,  do.  do.    interleaved,  limp  leather.    Net,  lis. 

*'Tbat  this  Index  is  very  full  may  be  gathered  from  the  fact  that  it  occupies  on 
the  same  sized  paper  aa  tho  Queen's  prlntors'  copy  of  the  Act  exactly  the  same 
number  of  pages  as  the  Act.  It  gives  references  to  the  sections  and  sub-sections  of 
tho  Act,  and  is  prefaced  by  tho  Board  of  Trade  memorandum.  It  will  undoubtedly 
be  found  a  uaeful  addition  to  the  Act."  "BolicUor^  Journal,  September  22, 1883. 

Williams'  Law  and   Practice  in  Bankruptcy: 

ThirdEdition.  ByR.VAUGHANWILLIAMSandW.VAUGHAN 

WILLIAMS,  Esqn.,  Banistess-at-Law.  {In  prepara^um.) 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Ch  eques.    By  M.  D.  CHALMER3,  of  the  Inner  Temple,  Esq., 

Banrister-at-Law.    Second  Edition.    Demy8va    1881.  l6i, 

"In  its  present  form  this  work  contains  a  veiy  complete  digest  of  the  subjects 

to  which  it  relates."— law  Tinut, 

*»*  AU  Mtwtdurd  Law  WorU  aniepim  Stockf  mknocalfamddilm  hmdSngt, 
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BILLS  OF  LADING.— Leggett's  Treatise  on  the  La^w  of 
Bills  of  Lading ;  oomprinng  the  yarious  legal  inddentB 
attaching  to  the  Bill  of  Lading ;  the  legal  effects  of  each  of  the 
daoaes  and  Stipulations ;  and  the  Righte  and  Liabilitiefl  of  Con* 
signon,  Consignees,  Lidorsees,  and  Vendees,  under  the  Bill  of 
Lading.  Wi^  an  Appendix,  containing  Forms  of  Bills  of  Trading 
Ac.  By  EUGENE  LEG6ETT,  Solicitor  and  Notary  PnUia 
Demy  8vo.    1880.  12.  If. 

BILLS  OF  SALE.— Fithian's  Bills  of  Sale  Acts,  1878  and 
1882.  With  an  Litrodnction  and  Ezplanatoiy  Notes  showing  the 
changes  made  in  the  Law  with  Respect  toBUlsof  Sale.  By  EDWARD 
WILLIAM  FITHIAN,  of  the  Middle  Temple,  Esq.,  Baxrister.at. 
lam  {Drafttman  of  the  Bill  of  ISS2).    Royal  12mo.    1882.  5s, 


((' 


'  Mr.  Flthian's  book  will  maintain  a  high  place  among  the  most  practioally  useful 
editions  of  the  Bills  of  Bale  Acts,  1878  and  1882."-  Law  Magatine, 


f> 


Joel. —Vide  ''Bankruptcy.' 
Higg,— Vide  **  Bankraptcy." 

CARRIERS.— Bro^vne  on  Carriers.— A  Treatise  on  the  Law  of 
Gairiers  of  Goods  and  Passengers  by  Land  and  Water.  With 
Beferenoes  to  the  most  recent  American  Decinions.  By  J.  H. 
K  BROWNE,  Esq.,  Barrister-at-Law.    8vo.    1873.  18t. 

CHANCERY,  rnidVide*'  EQUITY." 

Chitty's  Index.— Fufc  "Digests." 

Daniell's  Chancery  Practice.— The  Practice  of  the 
Chancery  Division  of  the  High  Court  of  Justice  and  on  appeal 
therefrom,  heing  the  Sixth  Edition  of  Daniell's  Chancery  Ftactice, 
with  alterations  and  additions,  and  references  to  a  companion 
Yolmne  of  Forms.  By  L  FIELD,  E.  C.  DUNN,  and  T.  BIBTON, 
assisted  by  W.  H.  IJpjohk,  Barristen-at-Law.  In  2  toIb.  VoL  L 
{wiih  TaJtie  of  Ca$e$  and  an  Index),  demy  8vo.    1882.  22.  2f. 

**  This  new  edition  of  the  Standsrd  Chancery  Fraotioe  will  he  generally  welcomed, 
and  we  are  fflad  that  we  can  speak  faTourahiy  of  ^e  manner  in  which  the  editcra 
have  aooompUahed  their  difficult  task  of  deciding  what  parts  of  the  old  woric  ahould 
be  rejected,  and  of  adapting  the  parta  retained  to  tne  new  practice.  There  is  to  be  found, 
in  erety  part  of  the  book  we  mkve  examined,  evidence  of  great  care ;  the  caaea  are 
not  merely  jotted  down,  but  analysed  and  considered,  and  no  pains  appear  to  have 
been  spared  to  render  the  information  given  both  aoeuiate  and  complete.  This  Is 
high  praise,  but  we  think  it  is  fully  warranted  by  the  result  of  our  examination  of 
the  work.  .  .  .  It  is  exactly  what  it  professes  to  bo— a  concise  utd  carefol  digest 
of  the  practice.  "—Mletforv'  Journal 

"All  the  portions  relating  to  the  practioe  introduced  by  the  Judicature  Acts  and 
Bules  are  well  done."— £aw  Timti. 

"  The  learned  authors  have  spared  no  pains  to  make  this  new  book  of  prsettos  as 
oomprehensive  in  scope  and  as  accurate  in  detail  as  that  which  so  long  enjoyed  an 
almost  unique  reputaaon  as  '  Daniell's  Pnwtloe.*  Indeed  if  any  fault  is  to  be  alleged 
It  would  be  that  the  work  U  perhaps  somewhat  too  exhaustive;  alSMilt.  howevsr, 
whidi  is  on  the  right  side  in  a  book  of  practioe,  which  is  not  intended  to  be  read 
through,  but  to  servo  as  a  mine  of  information  for  ready  referenoe  whenever  the 
praotitionw  may  have  occasion  to  seek  for  guidance.'* — Law  lioffostiu. 

%•  Vol,  JL  nearly  ready, 

Danieirs  Forms  and  Px*ecedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Dissertations  and  Notes.  Being  the  Third  Edition  of  "Daniell*s 
Chanoeiy  Fonns."  By  WILLIAM  HENKY  UPJOHN,  ^., 
of  Gray's  Inn,  fte.    I>emy  Sva     1879.  31  St. 
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Haynes'  Chancery  Practice.~The  Pnctioe  of  the  ChAo- 
oery  Dividon  of  the  Ifigh  Conrt  of  Justioe  and  on  Appeal  therefrom. 
By  JOHN  F.  HAYNES,  LL.D.    DemySvo.    1879.  Ufit. 

Morgan's  Chancery  Acts  and  Orders.—'^th  Notes 
Sixth  Edition.  Adapted  to  the  new  Practice  by  the  Right  Hon. 
GEORGE  OSBORNE  MORGAN,  one  of  Her  liajeety's  Coaneel, 
Her  Majesty's  Judge  Advocate  General,  and  E.  A.  WURTZBURG. 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  (In  preparaium^ 

Morgan  and  Wurtzburg's  Chancery  Costs.— 
Vide  "Costs." 

Peel's  Chancery  Actions — ^A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Actions  under  the  Rules  of  the  Supreme 
Court,  1883.— Third  Edition.  By  SYDNEY  PEEL^  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law.    Demy  8vo.    1888.    8s.  fid. 

"  Mr.  Peel's  little  work  gives  a  tsit  commendable  sketch  of  the  modem  prsctfoe 
of  the  Chancery  Dlylslon.  ...  It  contains  some  chapters  upon  Proceecungs  at 
Chambers  and  on  Further  Consideration,  which  are  likuv  to  be  valuable  from  the 
extreme  paucity  of  all  printed  information  upon  these  subjects ;  and  it  is  enriched 
with  a  very  full  list  ox  ca«es  bearing  upon  tae  practice  ox  the  (Sisncery  Division, 
givinff  references  to  all  the  Reports.  -  Lav  Journal. 

'*  T%e  book  will  give  to  the  student's  good  general  view  of  the  effect  on  chancery 
pxactloe  of  the  Jucucature  Acts  and  Orders." — Soheiton'  Journal. 

CHANCERY  PALATINE  OF  LANCASTER.-^Snow  and  TVin- 
stanley's  Chancery  Practice.— The  Statutes,  Consoli- 
dated and  General  Orders  and  Rules  of  Court  relating  to  the  Praotloe, 
Pleading  and  Jurisdiction  of  the  Court  of  Chancery,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Forms. 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WINSTANLBY, 
Esqrs.,  Barristers-at-Law.    Royal  8yo.     1880.  1^.  10s. 

CIVIL  LAW.— Bowyer*8  Commentaries  on  the  Modern 
Civil  Law.— Royal  8vo.    1848.  18t. 

Bov^ryer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— Royal  8vo.    1874.  St. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.— 8to.    1867.  7f.  6d. 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1863  and  1880)  for  preyenting  Collisions  at  Sea ;  and  local  Roles 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  elBe« 
where.  By  REGINALD  G.  MARSDEN,  Esq.,  Barrister-at-Law. 
Demy  8vo.    1880.  12s. 

COLONIAL  LAW.— Clark's  Summary  of  Colonial  Law 
and  Practice  of  Appeals  from  the  Plantations.     8to.    1884.    11,  4s. 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Broom  and 
Hadley*s  Commentaries  on  the  Laws  of  Eng- 
land. By  HERBERT  BROOM,  LLD.,  and  EDWARD  A. 
HADLET,  M.A.,  Bairister»-at-Law.  4  vols.  8to.  1869.  (Pm6- 
luh4!d(U9l.S$.)  Na,lLl$. 

%*  Att  ilandaird  Law  WorhaarehepiinSlodSfinlawealftmdoiktrbindiii^ 
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COMMERCIAL LAW.—Goirand's  Frencn  Code  of  Com- 
merce and  most  usual  Commercial  Lavrs. 
With  a  Theoretieal  and  Fn»tical  Gommeiittty',  and  a  Gompendiam 
of  the  judicial  of>giBBJcsti<m  and  of  the  ooane  of  procedim  before 
the  TzibinudB  of  Gommorce ;  together  wiHi  the  text  of  the  law ; 
the  most  leoast  decmieiia  of  the  CmurtB,  aad  a  gloaaaiy  of  Vnnch 
iodicial  tenas.  By  LEOPOLD  60I&AND,  Lioenci^  c»  droit. 
In  1  voL  (860  pp.).    BemySTO.    1880.  22.2s. 

Levi.— Fttfe  "  Intenatbaal  Law." 
COMMON  LAW.— Allen.— Ftde  <<FleadiDg." 

Archbold's  Practice  of  the  Queen's  Bench,  Com- 
mon jPIeas  and  Exchequer  Divisions  of  the 
High  Court  of  Justice  in  Actions,  etc.,  in  which  they 
have  a  cemmon  juriBdietioft— Thirtaenth  Edition.  By  SAMUEL 
PBENTIOE,  Esq.,  one  of  Her  Majesty'B  CosnaeL  2  Toil;  Demy 
8Te.    187d.  3<.  S«. 

Archibald's  Country  Solicitor's  Practice;  a 
Handbook  of  the  Praetioe  in  the  Qneen^a  Beneh  Difiaiea  of  the 
High  Court  of  Jnatice;  with  Statutes  and  Foraoa.  By  W.  F.  A. 
ABOHIBALD,  Eiq., Barnitor«t-Law,  Aath(»  of  "^Focma  of  Snm- 
monsee  and  Orden,  with  Notes  for  use  at  Js^es'  Chambers."  Boyalr 

12mo.     188L  It  5s. 

'*^We  are  much  mistaken  if  it  docs  not  become  ss  widely  uMd  among  tBe  ptcimtim 

as  the  best  known  editions  of  the  Judicatuve  imte.    ...    In  every  plaoe  in  vfaich 

we  have  tested  the  work  we  find  it  thoroaghW  tnutwoithy.   .    .    .   I-to  amauMoeat 

is  exodlent,  and  altogfetber  it  is  likely  enough  to  become  a  popular  aolidton' nandy- 

Ball's  Short  Digest  of  the  Common  La^w;  bente 
the  Principles  of  Torts  and  Contracti.  Chiefly  founded  upon  t';e 
works  of  Addison,  vith  IQvitiAtiTa  Oasts,  for  the  use  of  Students. 
By  W.  EDMUND  BALL,  LLR,  late  ''Holt  Sohnlar  "  ol  Grey's 
Inn,  Barrister-at-Law  and  Midland  CiMut.  Demy8va  1880.  16s. 
''The  principles  of  the  law  ase  very  dearly  and  concfMly  stated. '— JCav  JomrmL 

Bullen  and  Leake.— Fide" Pleading.'' 

Chitty.— Ficte  ••Forms." 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  the 
cases  oveiTuled  and  impeached  and  references  to  the  Statutes, 
Bules  and  Orders  of  Courts  frem  1756  to  1883.  Compiled  and 
arranged  by  JOHN  MEWS,  asairted  bv  CECIL  MAXTRICE 
CHAPMAN,  HARRY  HADDEN  WICKES  SPARHAM  and 
ARTHUR  HORATIO  TODD,  Barrbters-at-Law.      {In  ikeffrem,} 

Foulkes.— F«c  "Action." 

Prentice.— Ff&  "Actkm." 

Shirley.— Fid^  <•  Leading  Caseft" 

Smith's  Manual  of  Common  Law.— FDrPnsiifcionfin 
and  Students.  Comprialiig  the  fundanental  principles  and  the  points 
most  usually  occurring  in  dalW  life  and  pracAiee.  By  JOSIAH  W. 
SMITH,  B.C.L.,  Q.C.    Ninth  Edition.    12mo.    1880.  lit. 

COMMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
I^slw  relating  to  Commons  bnd  Open  Spaces, 
indnding  Public  Parks  and  Recreation  Grounds,  with  various  offidal 
documents  ;  precedents  of  by-laws  and  rognlations.  Hie  StalRites  in 
full  and  brief  notes  of  leading  esses.    Bv  GEORGE  F.  CHAM- 

BERS,  Ebq.,  Banister^at-Law.    Imperial  8vo.    1877.  6fc  ML 

COMPANY  LAW.— Palmer's  Private  Companies,  their 
Fdmation  and  Advantages ;  or,  How  to  Convert  your  Business 
into  a  Private  Company,  and  the  benefit  of  so  doing.  With  Notes 
on  "  Single  Ship  Companies."  Fourth  EditioD.  1^  F-  B.  PALMER, 
Esq.,  Barrister-at-Law.  Author  of  "Company  IVecadenta.'*  12mo& 
1883.  Ntt,^ 

*«*  AU  tUmdaird  Um  Wcrka  arthept  in  Stode,  ta lemcdf  amd  Mtr  Wmiiii^. 
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COMPANY  LAW.-am<i*«-rf. 

Palmer.— Fub  ''CoDToyaaetng.*' 

Palmares  Shareholders'  and   Directors'  Legal 

Connpanion.— A  Maaiiftl  of  every-d^r  Law  Mid  IVaetioe  for 
Flromoten,  Sluundioklen,  Diraetora,  Secretariet,  Crediton  and  Solid- 
ton  of  Compudea,  under  the  Companies'  Acta,  1862  to  1880. 
Fourth  Editioo.  With  an  Appendix  on  the  Convenion  of  BoslneH 
Concema  into  PriTale  Companiea.  By  F.  B.  PALMER,  Eaq.,  Bar- 
riater-at-Law.     12moi      1883.  NH,2i.(id 

Th ring.— Fide  "Joint  Stocka." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises.   Litended  for  the  Use  of  Stndenta.    By  W.  M.  C.    Bo^ 

8vo.    1878.  (Utfd. 

«  Thartadant  will  flad  a  penual  at  thia  apltamaof  gnat  valna  to  hlUL^^Lam  Ummi. 

CONTRACTS.— Addison  on  Contracts.— Being  a  IVeatiae  on 
the  Law  of  Contracta.  Eighth  Edition.  By  HORACE  SMITH, 
Eaq.,  Barriater-at-Law,  Recorder  of  Lincoln,  Author  of  ''A  Treatiao 
on  the  Law  of  Negligence,"  kc    Royal  8vo.     1883.  21^  10a. 

"  To  the  present  editor  must  be  given  nil  praise  which  untiring  Industry  and  in- 


tdligent  reaoorch  can  command.    He  has  presented  the  profession  with  the    aw 
iBQugbt  down  to  the  preeent  date  clearly  ana  fully  stated." — Law  Timet. 

"  We  think  that  this  edition  of  Addison  wiU  maintain  the  reputation  of  the  wsrk 
aaa  satiafactinyguide  to  the  vast  stocehouse  of  dfirisions onoontcact law.'  (Jt^imtm^ 
/Qumal. 

Fry,— Tide  "  Specific  Performanoe." 

Leake  on  Contracts.— An  Elementary  IMgeat  of  the  Law 
of  Contracta  (being  a  new  edition  of  **  The  Elementa  of  the  Law  of 
Contracts").  By  STEPHEN  MARTIN  LEAKE,  Bsrrister-at- 
Law.    1  voL    Demy  8vo.    1878.  12. 18a. 

Pollock's  Principles  of  Contract.— Being  »  Treatiae 
on  the  General  Principlea  relatbg  to  the  ValiditT  of  Agieementa 
in  the  Law  of  England.  Third  Xdltfen,  revised  and  partly  re- 
written. By  FREDERICK  POLLOCK^  of  Unooln'a  Inn,  Eaq., 
BaRiatM^at-Law.    Damy  8to.    1881.  lL8a. 

Tbalata  UarA  ObUt  JvtaMmm  of  Bngiand  inhlaJnd«maBain  JMpapoIMM  Jtattsar 
CbflMMmy  T.  Bro9d0u andothert,  sakU  "Tba  Iaw  im  waU  vat  tar  Mr.  Rredertok 
PDlioek  iB  ble  vary  able  and  laanied  wovk  on  Oaolbmata."—lh»  Tfmm. 
'*  We  have  nothing  but  praise  for  this  (third)  edition.    The  material  recent  eaaoa 
haye  been  added  and  the  whole  work  has  been  carefully  revised.  "—£oliCTtor«'/imnuU. 
*'  A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
oomprehensiye  mind,  and  painstaking  industry."— low  JoamaL 
**  fat  the  porposea  of  the  student  ihece  is  no  book  eqoaL  to  Mr.  PsUoek'a'' 
**Ha  has  soeceeded  in  wvitiog  a  book  oa  Oontxaets  which  the  working  lawyer  will  find 
as  nsefU  for  lefteenoe  as  any  of  its  predecenora,  and  widch  at  the  same  time  will  give 
the  student  what  he  will  seek  fbr  in  wda  elaewaara,  a  oism^ktLat  ntiamali  at  the  lair,'*<~ 


Smith's   Law   of  Contracts.  —  Serenth  Edition.     By 
Y.T.THOMPSON, Ewi.,BaannBleMi|.Iiaw.  DemySro.  1878.  111$, 

CONVCYANCINC-Dart.— Ftds  *<  Vendora  and  Pnrchaaera.*' 

Harris  and  Clarkson^s  Conveyancing  and  L.avw 
of  Property  Act.  1881,  and  the  Vendor  and 
Purchaser  Act,  1874;  with  Introdnotion,Notea  and Cq^iona 
Index.  By  W.  MANNING  HARRIS,  M.A.,  and  THOMAS 
CLARKS0N,M.A.,Barri8teni-at-Law.  Demy8vo.  1882.  U. 
"The  notes  in  this  ▼olume  are  more  eogiooB  and  ezhaustiye  than  those  in.  any  other 
•AOon  of  these  Acta  which  has  at  present  appesred."— 3^  Law  JoaraaL 

^J*  AU  ttandaird  Law  Work$ainktpimSioek,inlai9ca^imdothierlnMding$» 


8  STEYXNB  AND  SONS'   LAW  PUBLICATIONS. 


CONVEY  ANCINC- 

Green^vood's  Manual  of  Conveyancing.— A  Maniud 
of  the  Practice  of  ConveyaaoingyBhowing  the  present  Practice  reUting 
to  the  daily  rotttine  of  Conveyancing  in  SolidtoTs'  Offices.  To  which 
are  added  Concise  Common  Forms  and  Precedents  in  Conveyancing. 
Seventh  Edition.  Including  a  Snpplemo&t  written  with  special 
referrace  to  the  Acts  of  1882,  and  an  Appendix,  comprising 
the  Order  under  the  Solicitors*  Braiuneration  Act,  1881,  with  Notes 
thereon.  Edited  by  HABBY  GREENWOOD,  M.A.,  Esq.,  Bar- 
rister-at-L»w.     Demy  8vo.    1882.  16i. 

%*  The  SuppUmefU  may  be  had  mpanxtdy.    Price  2s. 

"  We  should  like  to  see  it  placed  hy  his  principal  in  the  hands  of  evexy 
articled  elerk.    One  of  the  most  useful  practical  works  we  have  ever  seen."— 

fndennavr'i  law  StttdenW  JcwmaL 

"The  Aathor  haa  carefully  worked  the  provisions  ot  the  Act  into  his  text,  calling 
■pedal  attention  to  the  effect  ot  those  aectlona  which  make  absolute  changes  in  the 
law,  as  distinguiBhed  from  those  which  are  merely  optional  for  adoption  or  exclusion.'* 
-^Tw  Late  Magaztne. 

Humphry's  Common    Precedents  in  Convey- 
ancing.   Adapted  to  the  Conveyancing  Acts,  1881-82,  and  Uie 
Settled  Land  Act,  1882,  &c.,  together  with  the  Acts,  an  Introdnction, 
and  Practical  Notes.    Second  Edition.     By  HUGH  M.   HUM- 
PHBY,  M.A.,  Esq.,  Barrister-at-Law.    Demy  8vo.  1882.     12s.  Gd. 
"The  collection  of  Precedents  is  sufficiently  comprehensive  for  ordinary  use,  and  is 
aupplemciited  by  conciso  foot  notes  mainly  composed  of  extracts  from  statutes  neoe^ 
aary  to  be  borne  in  mind  by  the  draftsman." — Lav  Magazine. 

**  A  work  that  we  think  the  profession  will  appreciate."— Xaw  Tbtui. 

Palmer's  Company  Precedents. — ^For  use  in  relation 
to  Companies  subject  to  the  Companies'  Acts,  1862  to  1880. 
Arranged  as  follows  : — Agreements,  Memoranda  and  Artides  of 
Association,  Prospectus,  ^iolutions,  Notices,  Certificates,  Deben- 
tures, Petitions,  Orders,  Beconstruction,  Amalgamation,  Axranfle- 
ments.  Private  Acts.  With  Copious  Notes.  Second  Edition.  By 
FBANCIS  BEAUFOBT  PALMEB,  of  the  Inner  Temple,  Esq^ 
Barrister-At-Law.    Boyal  8vo.    1881.  12.  10s. 

*'  To  those  concerned  in  getting  up  companies,  the  assistance  giTen  by  Mr.  Palmer 
must  be  very  valuable,  because  he  does  not  confine  himself  to  bare  precedents,  bat 
Qy  intelligent  and  learned  commentary  lights  up,  as  it  were,  each  step  that  he  takes. 

.    .    iniere  Is  an  elaborate  index." — Law  Rmst. 

"  To  those  who  are  acquainted  with  the  first  edition  we  recommend  the  seoon 
edition  as  a  great  improvement." — Law  J<ntmal. 

Prideaux's  Precedents  in  Conveyancing.— With 
Dissertations  on  its  Law  and  Pftkotioe.  Twelfth  Bdition.  Tho- 
roughly revised  and  adapted  to  the  Conveyancing  Acts,  1881, 1882, 
the  Settled  Land  Act,  1882,  the  Married  Women's  Properly  Act, 
1882,  and  the  Bills  of  Sale  Act,  1882.  By  FBEDEBICK  PBI- 
DEAUX,  late  Professor  of  the  Law  of  Beai  and  Personal  Property 
to  the  Lms  of  Court,  and  JOHN  WHITCOMBE,  Esqrs.,  Banis. 
ters-at-Law.    2  yds.    Boyal  8vo.    1883.  32L  10s. 

'*  The  most  usefnl  work  oat  on  Conyeyancing." — Lav  Journal. 

"This  work  is  accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know 
of  no  treatise  upon  conveyancing  which  is  so  generally  useful  to  the  practitioner.'*— 
Law  Timet. 

**  The  conciseness  and  scientific  precision  of  these  Precedents  of  the  Future  are  at 
once  pleasing  and  startling.  ....  The  Valuable  Dissertations  on  the  law  and 
Practice,  which  have  always  formed  a  feature  of  these  volumes,  have  been  revised 
Uioroughly."— Xoi9  MagaziM, 

"  The  student  who,  in  good  time  before  his  examination,  can  peruse  these  mos 
valuable  dissertations  and  refer  to  pome  of  the  precedents  will  have  an  <™wi<i*f^ 
adTantage  over  thos^e  who  have  not  done  io.'*—Law  StudenU  JommaL 

%*  AU  tkmdord  Law  Worke  are  kei>t  in  SU)ck,  inlaw  caff  tmdoikerh'ndk^B. 
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CONVICTIONS.— Palay's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris* 
diction  Acts,  1848  and  1879;  including  Prooeedinga 
preliminary  and  sabseqnent  to  Gonyictions,  and  the  retponaibiLity 
of  oonvicldng  Magifltratea  and  their  Officers,  with  FormB.  Sixth 
Edition.  By  W.  H.  MAONABfARA,  Esq.,  Barriater-at-Law- 
Demy  8to.    1879.  1{.  4<, 

Templer. — Vide  "Smnmaiy  Gonvictiona." 

Wigram.— -Ftde  "  Jnatioe  of  the  Peace.' 


If 


CORONERS. — Jervis  on  the  OfHee  and  Duties  of 
Coroners.— l^th  Forma  and  Preoedenta.  Fourth  Edition.  By 
R.E.MELSHEIMEB»Eaq.,Bairiaterat-Law.  PoafSTO.  1880.  12c 

COSTS.— Morgan  and  ^A/'urtzburg*s  Treatise  on  the 
Law  of  Costs  in  the  Chancery  Division  of  the 
High  Court  of  Justice.— Being  the  Second  Edition  of 
Morgan  and  Dayey'a  Goata  in  Ghanoery.  With  an  Appendix; 
containing  Forma  and  Preoedenta  of  Billa  of  Goata.  By  the 
Right  Hon.  QEORGE  OSBORNE  MOiiQAN,  one  of  Her 
Majesty'a  Goonael,  Her  Majeaty'a  Judge  Advocate  General,  and 
K  A.  WGRTZBURG,  of  Lincohi*a  Inn,  Eaq.,  Barrister-at-Law. 
Demy  8to.    1882.  S0«. 

"  Cannot  fail  to  be  of  use  to  soUdton  and  their  Chancery  managjiig  derka.*— Xow 

Scott*s  Costs  in  the  High  Court  of  Justice 
and  other  Courts.  Fourth  Edition.  By  JOHN  SGOTT, 
of  the  Inner  Temple,  Eaq.,  Barriater-at-Law,  Reporter  of  the  Gom- 
mon  Pleaa  Diviaion.    Demy  8vo.    1880.  12.  6i. 

"  Mr.  Scott's  tntroductui7  notes  are  Tsry  useful,  and  the  work  Is  now  a  compendium 
on  the  law  and  practioe  regarding  ooft »«,  as  well  as  a  book  of  preoodents."— law  ThuM. 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the  Bankruptcy  Act,  1869.  Royal  12mo. 
1878.  Net,  Zi. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's  Bench. 
Probate  Divorce  and  Admiralty  Divisions  of 
the  High  Court  of  Justice ;  in  Gonveyandxur;  the  Grown 
Office ;  Lunacy ;  Arbitration  under  the  Lands  Glauses  Gonsolidation 
Act ;  the  Mayor^s  Gourt,  London ;  the  Gounty  Gourta ;  the  Privy 
Gouncil ;  and  on  Paadng  Reaiduary  and  Succeaaion  Acoounta ;  with 
Scaiea  of  Allowancea;  Rulea  of  Court  relating  to  Gosta  ;  Forma  of 
Affidavita  of  Increaae,  and  of  Objectiona  to  Taxation.  Fourtii 
Edition.  By  Wv.  FRANK  SUMMERHATS,  and  THORNTON 
TOOGOOD,  Solicitors  of  the  Supreme  Gourt    Roval  8vo.    1888. 

(Nearly  ready,)     \U  8«. 

^A/'ebster's  Parliamentary  Costs.  —  Private  Billa, 
Election  Petitiona,  Appeala,  House  of  Lorda.  By  EDWARD 
WEBSTER,  Eaq.,  of  the  Taxing  and  Examinera'  Office.  Fourth 
Edition.  By  G.  GAVANAGH,  Eaq.,  Barriaterat-Law.  Author 
of  "TheLawof  Money  Securitiea.     Poat  8yo.  1881.  20<. 

"  This  edition  of  a  well  known  work  Is  tn  groat  part  a  new  publication :  and  it 
contains,  now  printed  for  the  first  time,  the  Table  ox  Fees  charged  at  the  House  of 

Lords We  do  not  doubt  that  Parliamentary  agonta  will  find  the  work 

eminently  useful.  "—lav  Jovavni, 

*«*  All  etandard  Law  Worke  are  lejpi  in  Stock,  in  law  cdlfaMid  other  hmdingt, 
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V>  STBYBNB  ANP  MOlXSr  LAW  FUBUGATIONS. 

COUNTY  COURTS^Piti-Lewis'  County  Court  Prac- 
tice.— ^A.  Complete  PrMtiee  of  the  Connty  Courti,  indading  Adzni- 
xalty  and  Baakruptcy,  embodyisg  the  Acts,  Boles,  Fomis  and  CoBts, 
with  Additional  FormB  and  a  Full  Indeju  Second  Edition.  By  6. 
PITT-LEWIS,  of  the  Middle  Temple  and  Western  Ciicmt,  Esq., 
Banister-at-Law,  sometime  Hdder  of  the  Studentship  of  the  Foot 
Inns  of  Conrt,  assisted  by  H.  A.  Db  Goltab,  Esq.,  Banister-at- 
Law.    In  2  paits.    Demy  8vu.    1883.  2{.  10«. 

*«*  Part  I.,  vnth  Table  of  Catei,  Index,  <Crc.,  9M  teparatdy,  price  30f. 

mr  This  Edition  deals  fiOLy  ioith  the  Empioyere  Liability  Act,  and  is  the 
only  County  Court  Practice  vhieh  contains  the  County  O^urts  (Costs  and 
Salaries)  Act,  1882,  the  important  legiallation  {as  to  Married  Women's  Pro- 
perty, JBUls  of  Sale,  Inferior  Courts*  Judgments,  <6c)  of  the  Session  of  1882, 
crnd  also  the  County  Court  Rules  of  March,  1883. 

"  It  is  vtryiOlMrly  writtSA,  and  is  always pxaetieaL  The  Index  is  Tuy 
^bomte,  and  there  is  an  ^MoUent  tabular  Index  to  the  Coimty  Court 
Aets  and  BjtXm.^—SoUcitorjf  JowmaL 

^One  of  the  best  books  of  praetieo  whioh  is  to  be  iMUid  in  ov  legal 
Utoratsre."— Z«M0  Times. 

**Wt  haTO  rarely  met  with  a  work  displaying  move  honest  industry 
OB  the  part  of  the  anther  than  the  one  before  us." — Law  JoumaL 

**  Hi,  Pitt-Lewis  has,  in  faet,  aimed— «nd  we  are  glad  to  say  meeoss- 
ftally— at  providing  for  the  County  Courts'  practitioner  what '  Chitty** 
Arehbold'  and  *  Daniell's  Chancery  Praotiee'  haye  long  been  to  praeti- 
tioners  in  the  High  Court  "—Xom  Magataime, 

"Mr.  Pitt-Lewis*8  work  was  at  onee  admitted  by  the  profession  to  the 
rank  of  a  standard  authority,  and  it  must  be  now  genenilly  looked  upon 
as  the  eomplete  County  Court  Praotiee."— CHYy  Press. 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutes,  Precedents  of 
Indiotmonts,  &c.,  and  the  Evidenoe  necessary  to  support  them. 
Nineteenth  Edition.  By  WILLIAM  BRUCE,  Esq.,  Beoister-at. 
Law,  and  Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Demy 
8ya    1878.  U.  lis,  ed. 

Roscoe's  Digest  of  the  Law^  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMI'm, 
Esq.^Bairister-at-Law.    Royal  12mo.    1878.  lZ.llt.6tf. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Eifth  Edition.  By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  toIs.    Royal  8yo.      1877.      62. 15t.  6<L 

**  Wket  bsttor  Dlgaat  of  Griaiinal  Xaw  oonld  m%  possibly  kope  for  ttaao  'Snasall  pa 
Orimetr '  *'''«rJam»$fimamueUfhm*§  Bpesak  on  OiWeatim. 

**  AlteratioDB  haye  been  made  in  the  anaogameikt  of  the  vork  wldeli  without  interferiBg 
vith  the  genera!  plan  are  •nlBcient  to  ehow  that  great  care  and  thought  hare  been 
bestowed.  ....  We  are  amaaed  at  ttie  patlenoe,  indnetry  and  ekill  which  are  exhibited 
in  the  collection  and  arrangement  of  all  this  bums  of  teaming.  "—At  Timet. 

Shirley's  Sketch  of  the  Criminal  Law.— By  W. 
SHIRLEY  SHIRLEY,  M,A.,  Esq.,  Banister-at-Law,  Author  of 
«  Leading  Cases  made  Easy/'  assisted  by  C.  M  ATKINSON,  MJL., 
B.C.L.,  Esq.,  Barrister-at-Law.    I>emy  8vo.    1880.  7s.  td. 

"  As  a  primary  introduction  to  Criminal  Iaw,  it  will  be  found  Toy  aooeptahle  to 
Students/'— Xaiff  Studenti^  Joumol 

DECREES.— Seton.--F«Ie  <<  Bqnity.'* 

V  AU  standard  Law  Works  wrsJpq^  in  Stod^  in  laiw  calf  emd  other  Undim^s. 
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DIARY.— Lawyer^s  Companion  (The),  Diary,  and  La-w 
Directory  for  1884.— For -the  oae  of  the  Legal  Rmfeetkm 
PoUio  Componiee,  Jnetiees,  MercliMitB,  Ertrte  Agouti^  Anotioneeny 
Ae.,  Ac.  Edited  by  JOHN  THCnCPSOK,  of  ikB  Inner  Temple^ 
Seq.,  Benjeter*ftt-Lftw;  end  oonlaine  TaiUeB  of  Ooets  in  Oonyey- 
andng,  &c.;  a  Digeet  of  Ueefol  Dedeioiui on  Ooete;  Mesthlj  Diery 
of  Oounty,  Local  Grovemment^  and  Pariah  Buaineai;  OaULi  in 
Bupreme  Court;  Bnmmaiy  of  LMnlatiao  of  1883;  Alidiabetical 
Index  to  tiie  Fractieal  Statatea;  a  Goptooa  Table  of  Stamp  Dntiee; 
Legal  Time,  Litereet,  Dieconnt,  Inoome,  Wages  and  other  Tables; 
Probate,  Legacy  mad  Snooession  Duties ;  and  a  variety  of  matters  of 
l»aetieal  ntUity.    PuBLiiraiD  AmuALLT.    Thirty-eighth  lasae. 

{N<no  reetdy,) 

Contuns  the  most  complete  List  pnUished  of  the  Knglish  Bar,  and 
London  and  Country  Solicitors,  with  date  of  admission  and  appointments, 
and  is  iasaed  in  the  following  f oirns^  oetavo  sise,  strongly  bonna  in  doth  :— 

i,    d, 

1.  Two  days  on  a  page,  plain 5    0 

2.  The  aboye,  DrmLBAycD  for  Arbrdanoob  .70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  .ooliimns  5  0 
i.  The  above,  nfrxBLXAyXD  for  Astekdaxqmb  •        •                .80 

5.  Whole  page  for  each  day,  plain 7    6 

6.  The  above,  intibleatid  for  AimrDAiroQB  .96 

7.  Whole  page  for  each  day,  ruled,  with  or  withont  money  ools.      8    6 

8.  The  above,  nrrsBiJuyBD  for  Attkhdavozs  •        •    10    6 

9.  Three  days  on  a  page,  mled  bine  lines,  withont  money  cols.      5    0 
T7u  Diary  eonUdna  memcrcmda  of  Legal  Buiinaa  throughout  the  Tear, 

**  An  ozoellent  work."—19W  TtmM. 

**  A  pablloation  which  has  Ions  ago  leciued  to  Itsdf  (he  fsToor  of  the  ptOfcaaton,  and 
whidi,  aa  haretofore,  Jnstlflaa  by  Tta  oontants  the  title  aaaumed  by  It."— Xaw  Journal. 

**  OWitaiDa  all  th«  intemation  whioh  cosld  ba  looked  tor  im  such  a  work,  and  gives  it 
in  a  most  oonTanient  tem  and  verj  oaeiidalalj.  We  bmj  nnhaaltattngiy  raoovunend  the 
work  to  our  raadera."— fioIt«itor«'  JowrnaL 

«*The  *  Lawyer'a  Companion  and  Diary'  ia  a  book  that  on|(ht  to  be  in  the  peasaaaion  of 
eveiy  lawver,  and  of  avary  noan  at  baatneaa.'* 

**The '  Lawyer'a  CompanifOii  *  is,  indaad,  what  It  ia  aailad,  Ibr  it  oomMaea  ererythlag 
nQuired  for  refiereooo  In  the  lawyer'a  offlea.*— Xow  TImu, 

'*  It  Is  a  book  withoat  which  no  hvwTsr'a  libniry  or  ofBoe  can  be  complete."— /riiA 


DICTIONARY.— Student's  (The)  Pocket  La^w  Lexicon 
Ezplaininff  Technical  Words,  Phrases  and  Maxims  of  the  Engliih, 
Scotch  and  Roman  Law,  to  which  is  added  a  complete  last  of  Law 
Beports,  with  their  Abbreviations.  Second  Edition,  Revised  and 
Enlaiged.  By  HENRT  O.  BAWSON,  B.A.,  Esq.,  Barnster-at- 
Law.  {In  the  press ) 

**  A  wonderful  little  legal  Dictionaiy.''— /wfarmaer'j  Lav  ShtdeiUf  JotmtaL 
"  A  very  bandy,  complete,  and  nacful  little  work."    Aaurdof  Review. 

^A^harton's  Law  Lexicon.— Forming  an  Epitome  of  the 
Law  of  England,  and  containing  fall  explanations  of  the  Teohnioal 
Terms  and  Phrases  thereof,  both  Ancient  and  Modem  ;  inolading 
the  various  Legal  Terms  used  in  Commeicial  Business.  Together 
with  a  Translation  of  the  Liatin  Law  Marims  and  selected  Titles  from 
the  Civil,  8<Mtoh  and  Indian  Law.  Seventh  Edition.  By  X  M. 
LELY,  Esq.,  Barrister.«t-Law,  Editor  of  ''Chitty's  Statutes,"  Ac. 

Super-royal  8vo.    1888.  1/.  18t. 

"  On  almoat  every  point  both  atadant  and  praditionflr  can  gatherinfannation  from 
thia  invaloabJa  book,  whidk  ought  to  be  iu  evoy  lawyai'a  o£Boe."— 4KAs0n'«Xaw  JFato. 

"  Aa  it  now  atooda  the  Ijezieon  oontaina  allit  need eontain, and  toihoae  wh^vehie 
aoch  a  work  it  is  made  mope  vahiaUa  atUL"— Zow  l^am ,  June  9, 1688. 

^^*AU  ttemdmrd  Zmw  Worhi  urt  hq^i  im  Btodt,  in  low  oa{f  and  oiker  hmdkiffs* 
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IS  STEVENS  AND  SONS'    LAW  FUBLIGATlONa. 

OIQESTS.~Bedfor<l— Fide  **  Examiii»tion  GnldM." 

Chitty's  Index  to  all  the  Reported  Cases  decided 
in  ttie  aeyenl  Couiia  of  Equity  in  England,  the  Privy  Council,  and 
the  Honae  of  Lords,  with  a  selection  of  Irish  Cases,  on  or  relating 
to  the  Pnmciples,  Pleading,  and  Practice  of  Equity  and  Bankruptcy ; 
from  the  earliest  period.  The  Fourth  Edition,  wholly  revised, 
reclassified  and  brought  down  to  the  date  of  publication  by 
WILLIAM  FRANK  JONES,  RGL.,  K.A^  and  HENRY 
EDWARD  HIRST,  B.C.L.,  M.A.,  both  of  Lincoln's  Inn,  Esqrs., 
Barristers-at-Law.    Volume  I.    Roy.  8ya    1883.  IL  IIjl  6d. 

*«*  This  Volume  eontaini  the  TltlM  "  AbaadonmMit "  to  <-  Bank- 
raptey."  The  Title  Bankruptcy  ii  a  Completa  Bigwt  of  all  eaaoo, 
indnding  the  Deoiaioni  at  Common  Law. 

Volume  n.  ii  in  the  proai,  and  will  bo  iaavod  ihertly. 
The  Work  will  bo  eomplotod  in  6  or  6  Volnmoo. 
Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  tho 
cases  overruled  and  impeached  and  references  to  the  Statutes^ 
Rules  and  Orders  of  Courts  from  1756  to  1883.    Compiled  and 
arranged    by  JOHN  MEWS,  assisted   by  CECIL  MAURICE 
CHAPMAN,  HARRT  HADDEN  WICKES  SPARHAM,  and 
ARTHUR  HORATIO  TODD,  Barnsten-at-Law.      {In  the  prw,) 
Notanda  Digest  in  I^slw^  Equity,  Bankruptcy, 
Admiralty,  Divorce,  and  Probate  Cases. — ^By 
H.  TXTDOR  BODDAM,  of  the  Inner  Temple,   and  HARRT 
GREENWOOD  and  K  W.  D.  MANSON,  of  linoofai's  Inn,  Esqrs., 
Barristers-at-Law. 
Third  Series,  1878  to  1876  indusiye,  half-bound.  Net,  IL  IIjl  6d. 
Ditto,  Eourth  Senes,  for  the  yean  1877, 1878, 1879, 1880, 1881,  and 
1882,  with  Index.  Back,  net,  IL  Is. 

Ditto,  ditto,  for  1888.  By  E.  W.  D.  BiANSON  and  PROCTER 
T.  FULMAN,  Esqn.,  Barristersat-Law.  Plain  Copy  and  Two 
Indexes,  or  Adhesive  Copy  for  insertion  hn  Text-Books  (without 
Index).    Annual  Subscription,  payable  in  adTanoe.  Net,  21s. 

\*  The  numben  are  issued  regulaily  every  month.  Each 
number  contains  a  oondse  analysis  of  eveiy  caae  reported  in  the 
Law  JUpcrte,  Law  Joumalj  Weeldy  Reporter,  Lam  Tvmu,  and  the 
Iriek  lim  Rqporte,  up  to  and  including  the  cases  contained  in  the 
parts  for  the  current  month,  with  references  to  Text-booka,  Statutes^ 
and  the  Law  Reports  Consolidated  Digest,  and  an  ALPHABcnoAL 
INDEL  of  the  subjects  contained  in  xaoh  vukbib. 

DISCOVERY.— Hare's  Treatise  on  the  Discovery  of 
Evidence.— Second  Edition.  By  SHERLOCK  HARE,  Bar- 
rister«t-Law.    Post  8to.    1877.  12s. 

Siciiel  and  Chance's  Discovery.— The  Law  relating  to 
Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
coveiy,  as  well  in  the  Superior  as  in  the  Inferior  Courts,  together 
with  an  Appendix  of  the  Acts,  Fonns  and  Orders.  By  WALTER  & 
SICHEL,  M.A.,  and  WILLIAM  CHANCE,  MJL,  Esqrs.,  Bar- 
listers-at-Law.    Demy  Svo.    1883.  12i. 

**  The  work  will,  we  think,  be  Teiy  useful  In  practice,  and  may  be  confidently 
veoommended  for  use  in  Judges*  chamberB."— law  Thnet, 

*'  It  will  be  of  much  use  to  practitioners  to  be  able  to  find,  as  we  do  in  the  woric 
before  us,  an  intelligent  account  of  the  whole  set  of  dedaions."— S0<teafor«'  JournoL 

'*  It  is  evident  toat  this  work  is  the  result  of  much  careful  and  painstaking 
research,  and  we  can  confidently  recommend  it  as  a  careful  and  oonTenient  com- 
pendium, and  particularly  as  likely  to  be  of  material  aaslatance  to  those  vHio  aiv 
much  engaged  in  Judges'  chambers  or  in  the  county  courts.*'— loit  Magagifu. 
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DIVORCE.— Brow^ne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statates,  Roles.  Fees 
and  Forms  relating  thereto.  Fourth  Edition.  By  GEORGE 
BROWNE,  Esq..  Bamster-at-Law.    Demy  8?o.    1880.  12.  4$. 

'*  The  book  ia  a  dear,  pnotiaal,  and,  ao  far  as  wo  hare  beea  able  to  test  it,  accurate 

•xpodtloii  of  diYorce  lair  and  procedure."— fidltcilor**  Joumdi. 

OOMICiL.— Dicey  on  the  Law  of  Domicil  as  a  branch 
of  the  Law  of  England,  stated  in  the  form  of 
Rules.— By  A.  V.  DIOBY,  B.C.L.,  Barrister-at-Law.  Author  of 
"  Rules  for  the  Selection  of  Parties  to  an  Action."  Demy  8vo.  1870. 18«. 

EASEMENTS.- Goddard's   Treatise    on   the    Law    of 

Easements.— By  JOHN  LETB0X7RN  GK)DDARD,  Esq., 

Barrister^kt-Law.    Second  Edition.    Demy  8to.    1877.  16«. 

"  Tho  book  ie  ioTaluable :  vhere  the  oaaee  are  allent  tiie  anthor  hae  taken  paina  to 

•Mertain  vhat  the  law  wtrald  be  if  brooght  into  question."— Xow  Journal. 
**  Nowhere  has  the  sak^vct  been  treated  ao  exhasatlTelj,  and,  we  nay  add,  ao  aoieBtUh 

oally,  aa  by  lir.  Ooddard.  We  recommend  it  to  the  moat  oaroful  atadyofthe  law  atndent, 

aa  weU  aa  to  the  library  of  the  praetltioner.''^£aia  Thnti. 

ECCLESIASTICAL  LAW — Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880 :— With 
Notes.  By  J.  T.  DODD,  M.A.,  Barrister-at-Law.  Royal  12mo. 
1881.  U 

Phillimore's  (Sir  R.)  Ecclesiastical  Law.  —  The 
Ecclesiastical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Dedsions  to  end  of  1875.  By  the 
Right  Hon.  SiB  ROBERT  PHILLIMORE,  D.C.L.  2  vols.  8yo. 
1878-76.  8«.  7#.  6d. 

*«*  The  Supplement  may  be  had  separately,  price  is.  6i2.,  sewed. 
ELECTIONS — Carter's  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  with  Notes  and  an  Index.    Edited 
by  JOHN  OORRIE  CARTER,  Esq.,  Recorder  of  Stamford.   Form- 
ing a  Supplement  to  ^  Rogers  on  Elections.'*  Royal  12mo.  1883.    5s, 
FitzGerald.— Ffflte  •*  Ballot." 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition,  including  Petitionb  and  Muni- 
cipal Elections  and  Registration.  With  an  Appendix  of  Statutes 
and  Foxms.  By  JOHN  CORRIE  CARTER^  of  the  Inner  Temple, 
Esq.,  Barrister^t-Law.    Royal  12mo.     1880.  1^  12«. 

"  Petitiob  has  been  added,  setting  forth  the  procedure  and  the  dedsionB  on  that 
aaUect;  and  the  atatutee  paaaed  ainco  the  lost  edition  are  explained  down  to  the 
P^Ilamentary  Slectiona  and  Corrupt  Praoticea  Act  (1880)."— 2%«  Tbim. 

'*  We  hare  no  hesitation  In  commending  the  book  to  our  readers  as  a  useful  and 
adequate  treatise  upon  election  law."— iSlo/ieitorc'  Jommal, 

*'  A  book  of  long  standing  and  for  Information  on  the  ccnnmon  law  of  deotloni^  of 
which  it  contains  a  mine  m  extracts  from  and  referenoea  to  the  older  authosiasB, 
will  always  be  reeorted  to.**— Late  Jmtmal 

ELECTRIC  LIGHTING -Cunynghame's  Treatise  on  the 
Law  of  Electric  Lighting,  with  the  Acts  of  Par- 
liament, and  Rules  and  Orders  of  the  Board  of  Trade,  a  Model 
Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a  Descrip- 
tion of  the  Principal  Apparatus  used  in  Electric  Lighting,  with 
Illustrations.  By  HENRY  CUNYNGHAME,  Barrister-at-Law. 
Royal  8yo.    1883.  12s.  M, 

"  As  an  original  work  it  demands  especial  praise,   and  we   congratulate  Mr. 

Cunynghame  on  his  production."— Xaw  Tinus. 
"  Among  tho  many  works  upon  electric  lighting  which  have  come  before  us,  we 

think  that  Mr.  Cunynghame's  cannot  fail  to  gain  and  keep  a  high  place."— ^GMidton' 

Jtnumolm 

EMPLOYERS'  LIABILITY  ACT.— Macdonell.- FK2e<<  Master  and 
Serrant.** 
Smith.— Ficfe  "Negligence." 
\*  AUsUiiUtardLawWorksareMtptinSUi^tinlawcdfandMe^ 
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Chitty's  Index.- WJe-Digwto." 

Saton*s  Forms  ot  Decrees.  Judgments,  and 
Orders  in  the  Hlgli  Court  or  Justice  and  Courts 
of  Appeal,  hftTing  especial  cefaranoe  to  tile  CQuoioerf  BMiloiiy 
with  Fnotical  Notes.  FonrtL  Edttion.  By  R  H.  LEAOH,  Sin^ 
Senior  Begirtnr  of  the  COiADOsiyDivirion;  F.  G.  A.  WTTJJAMB, 
of  the  Inner  Tempje,  Beg. ;  end  the  late  H.  W.  BfAT^Ew}.;  bdc- 
eeeded  by  JAMEs  ISASTWICE,  of  Linooln'a  Inn,  JSaq^  Baaisteie- 
at-L»w.    2  vols,  in  3  parti.    Boyal  8to.    1877—79.  4L  lOi. 

*«*  VoL  n.,  Parte  1  and  2,  sepacately,  price  each  li.  lOt. 
"The  EdItoTS of  this  now  edition  of  Baton dMorve  mudi  jmiM  for  what  Is  almost.  If 


Tliere  cm  be  no  doubt  tbuKt  in  abook  of  practioe  like  Seton,  it  is  much  mora  tnqnztant 
to  be  able  to  see  at  once  what  the  law  is  tlian  to  know  how  it  has  become  wfaat  it  Is ; 
and  the  Editors  have  evidently  taken  great  pains  to  cany  out  this  mindple  in  pre- 
seiiMiw  the  law  on  each  dlvldon  of  the&  labours  to  their  leaders."— Tftc  fms* 

«•  Of  aU  the  editions  of 'Seton' this  is  the  best  .  .  .  We  can  hardly  speak  too 
highly  of  the  industry  and  inteUigenoe  wfaloh  have  been  bestowed  on  the  preparation 
cf  the  notee.  "—fiotieiforj*  JonmaL 

*'  Now  the  book  is  before  us  complete ;  and  we  adyiscdly  eay  eompUU,  because  it 
hes'soeroely  ever  been  oiar  fortune  to  see  a  more  eenqtlele  law  book  than  this.  Sxten- 
sivein  sphere,  and  exhaustlTe  in  treatise^  comprehensive  in  matter,  yet  apposite  in 
details,  it  presents  all  the  features  of  an  excellent  work  .  .  .  The  index,  extend- 
iag  over  t78  pages,  is  a  model  of  ocmpcehoisiveneBs  and  accuracy."— lev /eemaJL 

Smith's  Manual  of  Bquity  Jurisprudence.— 
A  Manual  of  Eqmty  Jnxiepradenoe  for  Practitionen  and  Students, 
fbimded  on  the  woncs  of  Stoiy,  Spenise,  and  other  writen,  and  on 
more  thaa  a  thooauod  aafaieqiient  oaeee»  conrarislng  the  FtmdamentaJ 
Prfnetelea  and'  the  pointi  of  Equity  mnally  ooeorring  in  General 
Piaotioe.  By  JOSIAH  W.  SMITH,  B.O.L.,  Q.a  Thirteenth 
Edition.    12mo.    1880.  ISil  «d. 

"There  is  no  disguising  the  truth ;  thepropgiaed^totteetfatibeekisteleanittipegeB 

YvOT^^^^KvC  ^^^^Kh^M   ^^^^^^efl^^^tf  jH^a^K  .Je^mb^^mb 

<*le  wiU  be  foond  as  oseful  to  the  pnetltieDer  as  to  the  B\uUaA,*—Sol)UUon*  JaurnaL 

Smith's  Practical  Exposition  of  the  Principles 

of  Elquity,  Ultutrated  by  the  Leading  Decjeione  thereon.    For 

the  nee  of  Studentaaad  PraotitionefB.    By  H.  ABTHUB  SMITH, 

MJL»  LL.R,  of  the  Middle  Temple^  Esq,,  Bacrister-at-Law.  Bemy 

8Ta    1882.  SQt. 

"  The  book  seems  to  us  to  be  one  of  gnat  value  to  stodants:"— fiUMnnf  Jseme/. 

"In  a  modemtely-sised  volume,  snoh  as  no  lawyer  who  has  his  own  advantage  in 

view  could  object  to  '  read,  mark,  learn,  and  inwardly  digest,'  Mr.  Smith  eeCsforth 

snoelnetly  and  in  due  order  all  the  fundamental  prtnctalee  administenMi  by  Ooerts  of 

SKfiity,  uiowing  how  they  hsive  by  recent  enactment  been  engmfted  on  the  Gammon 

and  carefully  abstaining  from  overlaying  his  snbject-mattsrwttli  nmltthrioas 

defcslli  of  practice  which  mi^t  tend  to  confuse  end  myeUfyv    .    .    .    Wemnst  again 

our  opinion  that  this  is  a  most  remarkable  book,  containing  in  a  reasonable 


aoKC.  more  information,  and  that  better  arranged  and  conveyed,  than  almost  any 
oimr  law  book  of  recent  times  which  has  come  under  ournotice."— Anentay  Rniem, 

EXAHnNATION^  QUIOeS.— Bedford's  Guide  to  the  Pre- 
Uminary  Examination  for  Solicitors.— Fourth 
Edition.    12ma    1874.  i^ei;  St. 

Bedford's  Digest  of  the  Preliminary  B^saniina- 
tion  Questions  in  Latin  Grammar,  Arith- 
metic,. French.  Grammar,  History  and  Geo«- 
graphy,  with  the  AanrBn<  aeoondScUHon* DemydTOw  IBXL  Ifln. 

Bedford's  Preliminary  Guide  to  Latin  Grains- 
mar.— 12ttia    1872.  Nti,  St. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts.   Demy  8to.    1879.  8fc  6dL 
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EXAMINATION  QUIDES.- 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.— ^FourUi  Editioxi.  {In  preparation,) 

Bedford's  Student's  Guide  to  the  Ninth  Edition 
of  Stephen's  New  Commentaries  on  the  L.a'ws 
of  England.~Thiid  Edition.    Demy8yo.    1883.  79.  Hd, 

Bedford's  Final  Examination  Digest :  oontalning  a 

Digest  of  the  ^nal  Examination  Questions  in  matten  of  Law  and 
Procedure  determined  by  the  Chancery,  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justioe,  and 
on  the  Law  of  Real  and  Personal  Property  and  the  Practice  of 
Conveyancing,  with  the  Answers.    8vo.    1879.  18c. 

"  Wfll  furnish  students  with  a  large  armoury  of  weapons  with  wliich  to  meet  the 
attaoks  of  the  examiners  of  the  Incorporated  Law  Boelety*"— ^'M'  Tinm. 

Haynes  and  Nelham's  Honours  Examination 
Digest,  comprising  all  the  Questions  in  Conveyancing,  Equity, 
Common  Law,  Baiunrnptey,  Ph)bate^  Divorce,  Admindty,  and 
Ecclesiasttcal  Law  and  Practice  asked  at  the  Solidtors*  Honours 
Examinations  since  their  establishment  to  the  present  time,  with 
Answers  thereto.  By  JOHK  F.  HATKES,  LL.D.,  ANithor  of 
"Chancery  Practice,"  '*The  Students'  Leading  Cases,'*  &c.,  and 
THOMAS  A.  NELH AM,  Solicitor  (Honours).  Demy  8vo.  1883. 16s. 
"Students  going  in  for  honours  will  find  this  one  to  their  advantage."  —  law 
3^me$t  September  ^,  1888. 

'*  Answers  are  ivppended  which,  Judging  from  an  examination  of  seveml  of  them, 
appeaxa  to  be  careful  and  accurate."— <9oItabk>r<'  Journal,  October  13, 1888. 

Shearwood's  Law  Student's  Annual.— Containing 

the  Questions  with  Answers  to  tiie  Solicitor's  and  Bar  Examinations 

(Michaelmas  Term,  1881,  to  Trinity  Term,  1882,  inclusive),  with 

Remarks  and  Comments.    A  list  of  Books  suggested  for  Students 

&».,  kc    Edited  by  JOSEPH  A.  SHEARWOOD,  Esq.,  Barrister- 

at-Law,  Author  of  *'A  Concise  Abridgment  of  Real  Property,"  and 

of  "  Personal  Property,"  etc    Demy  8vo.    1882.  St. 

''This  is  a  book  of  a  thorouc^  character.    .    .    .    Much  care  and  labour  have 

evidently  been  expended  on  tbe  hociLf  whldi  will  be  found  of  great  advantage  to 

Btodenta."— £ai9  Journal. 

"  We  tcnow  of  no  other  manual  w4>ich  contains  the  same  quantity  of  information 
In  such  a  concise  form." — Selieiton'  Journal. 

'*The  remarks  on  the  examinations  are  very  interesting,  and  there  are  some 
vahiBble  hints  as  to  what  books  the  candidate  for  honouxs  and  a  pees  respectively 
Shoold  UBO,"'-0ib9(M't  Lav  Nbtet. 

Shearwood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and   Final  and  the 

Universities  Lav^Exeminations^—Wiih  Suggestions 

as  to  the  books  usually  read)  and  the  passages  therein  to  wldch 

attention  should  be  psid.    By  JOSBPH  A.  SHEABWOOD,  B.A., 

ISaa,,  Banister-atJaW.    8va    1879.  5$,  6d 

*'  Aay  student  of  average  intelligence  who  oossdentioasly  follows  the  path  and  obeys  the 

iBSlniclfone  given  fate  by  the  author,  ntsd  not  fear  to  present  himself  as  a  candidate 

for  aay  of  the  ezsminatlons  to  vhldi  this  book  Is  intended  as  a  gaide.'*— Jkiw  JmtmaL 

EXECUTORS.— Macaskie's  Treatise  on  the  La^Ar  of 
Executors  and  Administrators,  and  of  the  Adminis- 
teation  of  the  Estates  of  Deceased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.  By  STUABT  CUNNINGHAM  MA- 
OASKIE,  of  Gray's  Inn,  EBq.«BarrlBter-at-Law.  8vo.  1881.  lOs,  6d, 
"  AH  able  siumnary  of  the  law  of  adminlstxation,  now  forming  one  of  the  subjects 

SSt  forthe  general  esuonination  for  oaU  to  the  bar." 
**  SlddebtB  may  read  the  book  with  advantage  as  an  introduction  to  *  Williszns.'  and 

Iw  practltloneiB  not  possessing  the  larger  work  it  will  undoubtedly  be  found 

useful."— law  JouniaL 

\^  AUtUmdardJjom  Wm'Imaink^inJSUfd^inUmcaifmdoihitrbMit^ 
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EKECUTORS.-CofUintud. 

Williams'  Law  of  Executors  and  Adminis- 
trators.—By  the  Et.  Hon.  Sir  EDWARD  VAUGHAN 
WILLIAMS,  lata  one  of  the  Judges  of  Her  MajeiW'B  Oovrt  of 
Oommon  Pleas.  Eighth  Edition.  Bj  WALTEB  VAUGHAN 
WILLIAMS  sad  BOLAND  VAUGHAN  WILLIAMS,  Ssqm, 
Banisten-st-Law.    2  vols.     Royal  8to.    1879.  82.  IQi. 

**  A  treatlM  which  occupies  an  unique  position  and  whteh  la  reoognlaed  by  the 

Benoh  and  theprofeaslon  as  having  paramottnt  authority  In  the  domafa  of  law  with 

which  it  deal*.  — Xaw  JourruU. 

EXTRADITION— Kirchner'sL'Extradition.—RecueURenfer. 
mant  in  Eztenno  tons  lea  Traits  oonclus  joaqu'au  ler  Janvier, 
1888,  entre  lea  Nations  dvilia^es,  et  donnant  la  solation  pr^dae  dea 
difficult^  qni  peuvent  anigir  dans  leur  application.  Avec  une  Pre- 
face de  McGEORGES  LACHAUD,  Avocat  k  la  Gour  d'Appel  de 
Paiia.  Publie  aona  les  auapicea  de  M.  C.  £.  HOWARD  VINCENT, 
Directenr  dea  Aflfairea  Criminellea  de  la  Police  M^tropolitaine  de 
Londrea ;  Membre  de  la  Faculty  de  Droit  et  de  la  Sod^t^  G^n^rale 
dee  Priaona  de  Paris.  Par  F.  J.  KIRCHNER,  Attach^  k  la  Direc- 
tion  dea  Affairea  Criminellea.  In  1  voL  (1160  pp.)  Itoyal8To.  22.2fL 

FACTORY  ACTS.— Notcutt's  Law  relating  to  Factories 
and  Workshops.    Second  Edition.    12mo.    1879.         9s. 

FARM,  LAW  OF.->Cooke.— FK2e  *«  Agiicoltnral  Law." 

Dixon's  Law  of  the  Farm.—A  Digeat  of  Cases  connected 

with  the  Law  of  the  Fann,  and  including  the  Ag^cultoral  Cnatoms  of 

England  and  Wales.  Fourth  Edition.    By  HENRT  PERKINS, 

Esq.,  Barxister-at-Law  and  Midland  Circuit.  DemySvo.  1879.  U8«. 

"  It  U  impoaaible  not  to  be  atnick  with  tho  extraordinary  reaearch  Uut  must  have  been 

Uied  In  the  compilation  of  tucb  a  book  as  thia"— Z«tw  Jommal. 

*«*  Supplement  to  above,  containing  the  Agricultural  Holdings  (Eng- 
land) Act,  1888,  with  explanatory  Notes  and  Forms;  toge&er  with 
the  Ground  Game  Act,  1880.  By  AUBREY  J.  SPENCER,  Esq., 
Barriater-at-Law.    Demy  8vo.     1888.  {In  the  prew.) 

FOREIQN  JUDCMENTS.~Piggotrs  Foreign  Judgments 
their  effect  in  the  Cnglish  Courts.  Part  I.  The 
English  Doctrine,  Defences,  Judgments  in 
Rem.  Status.— By  F.  T.  PIGGOTT,  M.A.,  LL.M.,  of  the 
Middle  Teinple,  Esq  ,  Barriater-at-Law.    Royal  8vo.    1879.      15s. 

Part  II.— The  Effect  of  an  English  Judgment 
Abroad.  Service  on  Absent  Defendants.  Boyal 
8to.    1881.  ISf. 

FORWIS.— Allen.— F*d«  "Pleading." 

Bullen  and  Leake.— Fufe  ''Pleading:' 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notea  containing  the  Statutes,  Rules  and  Piaotice 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLES 
CHITTY,  Esq.,  Barrister-at-Law.    Demy  8yo.    1879.  It.  ISt. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  ; 
with  Dissertations  and  Notes,  fonning  a  complete  guide  to  the 
Practice  of  the  Chancery  Division  of  ttie  High  Court  and  of  the 
Courts  of  Appeal  Being  the  Third  Edition  of  "  Darnell's  Chancen 
Ponns."  By  WILLIAM  HENBY  UPJOHN,  Esq.,  of  Gfmy^ 
Inn,  Ac,  &c.    Demy  8vo.  1879.  SL  Sil 
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PRENCH  COMMERCIAL  LAW.-Golrand.-ruie«<ConunereUlLaw.*' 

HIQHWAYS.-Baker's  Law  of  Highways  in  England 

and  Wales,  including  Bridges  and  LooomotiTos.    Comprising 

»  snodnct  code  of   the  several  provirionB  under  each  head,  the 

statutes  at  length  in  an  Appendix;  with  Notes  of  Cases,  Forms, 

and  copious  Index.    By  THOMAS  BAKER,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law.     Royal  12mo.    1880.  15«. 

"This  ia  aUtlnctly  a  well-pUnned  book,  and  cannot  fail  to  be  useful,  not  only  to 

lawyers,  but  to  those  who  may  bo  locally  engaged  in  the  maoagomont  of  highways." — 

loMJowmal. 

"  The  general  plan  of  Mr.  Baker's  book  Is  good.  He  groups  together  condensed 
statements  of  the  effect  of  the  provisions  of  the  different  Highway  Acts  relating  to 
the  same  matter,  giving  in  all  cases  references  to  the  sections,  which  are  printed  in 
full  in  the  appenduL  To  each  condensed  section,  or  gfroup  of  sections,  he  appends  a 
note,  stating  concisely  the  effect  of  the  decisions." — SoUeUwi  JoumaL 

Chambers*  Law  relating  to  Highways  and 
Bridges,  being  the  Statutes  in  full  and  brief  Notes  of  700 
Leading  Cases;  together  with  the  Lighting  Act,  1888.  By  GEO. 
F.  CHAMBERS,  Esq.,  Barrister-at-Law.     1878.  12f. 

INJUNCTIONS.— Seton.—Fuie  **  Equity.*' 

INLAND  REVENUE  CASES.— Highmore's  Summary  Pro- 
ceedings  in  Inland  Revenue  Cases  in  England 
and  Wales.  By  NATHANIEL  JOSEPH  HIGHMORE,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  of  the  Inland 
Bevenue  Department.    Royal  12mo.    1882.  6«. 

*'  A  complete  treatiso  on  procedure  Applied  to  cases  under  the  Revenue  Act.  and  as 
a  book  of  practice  it  is  the  bdst  we  have  seen." — Tki  Justiei  ^f  the  Peaee^  Jan.  28, 1882. 

INSURANCE.— Arnould  on  the  Law  of  Marine  insu- 
rance.—Fifth  Edition.  By  DAVID  MACLACHLAN,  Esq., 
Barnster-at-Law.    2  vols.    Royal  8va    1877.  82. 

'*  AS  a  text  book,  '  AnoiUd '  is  now  all  the  pnM>titioner  oaa  want,  end  we  oongratalate 
the  editor  npon  the  sldll  with  which  he  has  incorporated  the  new  deeinlons.**— low  Hunev. 

Lowndes  on  the  Law  of  Marine  Insurance.— A 

Practical  Treatise.  By  RICHARD  LOWNDES.  Author  of  "The 

Law  of  Greneral  Average,"  &c.    Second  Edition.      {In  preparaHon.) 

"  It  is  rarely,  indeed,  that  we  have  been  able  to  express  such  unqualifled  approval 

of  A  new  legal  work."— Solicitors'  Journal. 

INTERNATIONAL  LAW— Amos'  Lectures  on  Inter- 
national Law.— By  SHELDON  AMOS,  M.A.,  Professor 
of  Jurisprudenoe  (including  Intematioual  Law)  to  the  Inns  of 
Court,  &c.     Royal  8yo.     1874.  10«.  6d. 

Dicey.— Fide  "Domicil.;' 

Kent's    International    Law^.  —  Kent's  Commentary  on 

International  Law.      Edited  hy  J.  T.  ABDT,  LLD.,  Jud^  of 

County  Courts.     Second  Edition.    RcTised  and  brought  down  to 

the  present  time.     Crown  8to.    1878.  10«.  6cf. 

"  Altogether  Dr.  Abdy  has  performed  his  task  io  a  manner  worthy  of  Us  reputation. 

His  book  will  be  useful  not  onlj  to  Lawyers  and  Law  Stadents,  for  whom  it  was  primsrily 

intended,  out  also  for  laymen.*— &>lidtor«'jMniai. 

Levi's  International  Commercial  La w^.— Being  the 
Fkinciplee  of  Mercantile  Law  of  the  following  and  other  Countries 
—viz.  :  England,  Ireland,  Scotland,  British  Lidia,  British  Colonies, 
Austria,  B^^um,  Brazil,  Buenos  Ayres,  Denmark,  France,  Germany, 
Qreece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Prunia, 
Russia,  Spam,  Sweden,  Switzerland,  United  States,  and  Wttrtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.a,  Banrister.at'Law,  Ac. 
Seoond  Edition.    2  toIs.     Royal  8yo.     1863.  1^.  15f. 

V  AU  ttandard  law  WoriiQinhqidinStecktinlawealfmuioiUtldndi^^ 
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INTERNATIONAL  LM/ -OnUntud. 

Vattel's  L^w  of  Nation8.--B7  JOSEPH  CHTTTY,  Biq, 

So^  8to.    1884.  12. 1<. 

VV^heaton's    Elementa  of  International   La^vv; 

Seocmd  English  Edition.     Edited    with  Notes  and  Appendix  of 

Stfttntes  and  TresfeieB,  bringing  the  work  down  to  the  pieeant  time. 

By  A  C.  BOYD,  Esq.,  LL.B.,  J.P.,  Baoister-at-Law.      Author  of 

**  The  Mettshaat  fflnpping  Lawa."    Demy  8vo.  1880.  12.  lOt. 

"Mr.  Boytf.  the  lateat  editor,  has  sddad  many  owfrn  notes ;  he  baa  isMrCed  in  the 

AmModlx  paUic  doofaments  of  permaDent  Ttfne,  and  there  \m  the  proraect  that,  as  edited 

fij  Mr.  Boyd,  Mr.  Wheatoo'a  TOhiiDe  wiB  eater  on  a  new  lease  of  lift.*'— Tfte  ftact. 

*' Beth  the  plan  and  exeentton  of  the  work  before  iia  deaerTea  commendati<m.  .  .  . 
The  text  of  wheaton  ia  preaeoted  wif^oot  alteration,  and  Mr.  Daaa'a  nnmberiDf  of  the 
aeetiOBa  is  preserved.  .  .  .  The  Index,  which  eoold  not  hare  been  eompiled  'wtttioBft 
mnch  thought  and  labour,  makes  the  book  handy  for  referenoe."— lav  JomrnmL 

*'  Stadenta  who  reqnixe  a  kneadedce  of  Whsatoa'a  text  wiU  find  Mr.  Boyd's  ^rohune 
Tiry  oonmiient^'^Iaas  JfafOiiafc 

INTERROQATORIES.-Sichel  and  Chance.— P^uie^Duooyeiy." 

JOINT  OWNERSHIP.-FosCer.—  Vide ""  Beal  Estate.^ 

JOINT  STOCKS.— Palmer.-- Fide  "Ooiiyqraadiig"  and  «'0QiDpaii3r 
Law." 
Thring's  (Sir  H.)  Joint  Stock  Companies'  La'^^. — 
The  Law  and  Praetioe  of  Joint  Stock  and  other  Companies,  inolTiding 
the  Companies  AGti^  1862  to  1880,  with  Notes,  Orders,  and  Bnles  fai 
Chanoeiy,  a  CoUeotion  of  Pieoedenti  of  Memoranda  and  Aitides  of 
Association,  and  all  the  other  Forma  required  in  Making,  Administei^ 
ing,  and  Winding-np  a  Company ;  also  the  Partnership  Law  Amend- 
ment Act,  The  life  Assqraaoe  Companies  Acts,  smd  other  Acta 
relating  to  Companies.  By  Sm  HENkT  THBIN6,  K.C.R,  Hie 
Parliamentary  ConnseL     Fourth  Edition.     By  6.  A.  B.  FTT^ 

GERALD,  Esq.,  MJL,BaRister«t-Law.    Demy8ya   1880.   IL  U, 
"  This,  aa  the  wuik  of  the  ori|iiial  dvaaghtsnaa  of  the  Ooaipaailsi^  Aot  of  1S61,  and 

woll-known  ParUamentary  ooansiu.  Sir  Henry  Thrtng,  is  Bstimuy  the  highest  antfaoci|y 

OB  the  aabjeet*'— flks  Tlam. 
*'  One  of  its  most  Yaluoble  featOree  ia  its  collection  of  preoede&ta  of  Memonoida  and 

Artidea  of  Association,  which  has,  in  this  Edition,  been  lai^aly  incxeaaad  and  isip 

proTed."— Xow  JmtnuU. 

Jordan's  Joint  Stock  Companies.— A  Hand^y  Book  of 
Practical  InstmotioBS  for  Um  Fonnation  and  Management  of  Joint 
Stock  Companiea.    Seyenth  Edition.    12ma     1881.      N€l,  2t.  8dL 

JUDQMENTSi—Piggott.— Ftde  "Fore^  Judgmental" 

^A^alker's   Practice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    With  Forma.    By  H.  H. 

WALKEK,  Esq.,  of  the  Judgment  Department,  Ezcheqner  Diyisioo. 

Crown  8yo.    1879.  4&  8dL 

"  nie  book  undoubtedly  meeta  a  wafft,  and  mmlshea  inftmsatloa  aTaflaUs  for 


eveiybmieh  of  praetiee." 
*'  We  think  that  sulidton  and  their  derkawiU  ilad  it taUeaiely  nsafM."— J 

JUDICATURE  ACTS.-Whiteway's  Hints  on  Practice ;  or 
Practical  Notes  on  the  Jtidicatore  Acts,  Orders,  Boles  and  Begiiln* 
tions  of  the  Supreme  Conrt.  Illastiated  by  the  Latest  Casea. 
Together  with  the  Bolei  of  the  tapvema  Court,  1888.  With  an 
Introduction,  Beferences,  Notes,  and  Index.  By  A  K  WHITE- 
WAT,  MA.,  of  the  Equity  Bar  and  Midland  Curooit^  Anthor  of 
"Hints  to  Solidton."    Seoond  Edition.    Boyal  12mo.    1888.    14a. 

Sold  separately  "  Hints  on  Praetioe,'*  with  Cases  and  Index,  7«.  6<2. 
The  Bules,  edited  with  Notes,  Cross  Bef  erenoes,  and  Index,  limp  ietOher,  7t.  fkL 

**  An  excellently  printed  edition  of  the  new  Rules,  with  notes  containing  cnaa  refsr- 
encea  and  stating  the  sources  of  the  Rules."— ^SMceirorx*  Jommal,  Ootober  IS,  1888. 

V  ^UMamdardlxiimWm^mnh9ptim3iod^iii^Umeaifamd4rik^ 
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JUDICATURE  ACTS.-OmttmMrf. 

AA^ilson's  Supreme  Court  of  Judicature  Acts, 
Rules  of  the  Supreme  Court,  1883,  and  Forms. 
With  other  Acts,  Orders,  Bules  and  Regulations  relating  to  the 
Supreme  Court  With  Praetioal  Notes.  Fourth  Edition.  By  M. 
D.  CHAIiMEBS,  of  the  Inner  Temi^e,  and  1^  MUIBMAOKEN. 
ZI£,of  LiDOohi'sInn,B«Tuter8-at-LAW.  Boyall2mD.    1888.    2&«. 

*«**  A  LABOX  PAFBR  IDinON  FOB  XABOIWAL  HOTIS.  BOTAL  8V0.  1888.  S0«. 

Extract  from  Pr^act  to  the  Fourth  Edition Th«  protent  edition  ooutains  the  Rules 

of  the  Supretno  Court,  1883,  with  notes  and  comments.  Where  a  repealed  rule  is 
rqiroduced  without  alteration  a  referenee  to  its  former  Order  and  number  is  given  in 
the  margin.  Where  a  repealed  rule  Is  reproduced  with  modifications  the  marginal 
reference  to  it  is  prncodea  by  the  prefix  </.  Where  a  rule  is  new  it  is  stated  to  be  so 
in  the  note,  and  reference  is  made  to  any  statute,  consolidated  order,  or  common  law 
or  Admiralty  rule  upon  which  it  appears  to  be  fonnded. 

This  edition  further  includes  tne  provisions  of  the  Bankruptcy  Act,  1888,  In  so 
far  as  they  relate  to  or  affect  the  Supreme  Court,  and  tho  Statute  Law  Revision  and 
Civil  Procedure  Act,  188S,  Ac. 

The  Editors  have  alBo  entirely  re-oonstructed  the  Index. 

"  Wilson's  'Judicature  Acts'  remains  what  it  always  was,  one  of  the  most  handy 
as  well  as  one  of  the  best  appreciated  editions  uf  the  Acts."— Z<xw  Magtttine, 

"Wilson's  'Judicature  Acta'  Ib  now  the  latest,  and  we  think  it  is  the  most  eon* 
venient  of  the  works  of  the  same  class.  .  .  .  The  practitioner  will  find  that  it 
supplies  all  his  wants."~/iat0  Tima. 

Woodfall.— Fufc  '*  Boles  of  the  Supreme  Court" 

JU8TINIAN,  INSTITUTES  OF.-Meara— Fu2e««BoBian  Law." 

RUegg's  Student's  **Auxilium"to  the  Institutes 
of  Justinian. — ^Being  a  complete  synomiB  thereof  in  the  form 
of  Qneedon  and  Answer.  By  ALFRED  HBNBT  RUEGO,  of  the 
Wddle  Temple,  Barrister-at-Law.    Post  8vo.    1879.  6«. 

*'*nie  student  will  be  greatly  assisted  in  clearfag  and  arranging  his  knowledge  by  a 
work  of  this  kind."— ^w  Journal, 

JUamCE  OF  THE  PEACB.--Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  under  the  Superintendence 
of ^OHN  BLOSSBTT  MAULE,  Esq.,  Q.O.  The  ThiUMh  Bdition. 
live  large  toUl    8yo.    1869.  71,  7«. 

Stone's  Practice  for  Justices  of  the  Peace,  Justices 
Cflerks  and  Solidtors  at  Petty  and  Spedal  Sessions,  in  Summary 
matters,  and  Indictable  Offences,  witii  a  list  of  Summary  Convic- 
tions, and  matters  not  CriminaL  Witii  Forms.  Ninth  Bdition.  By 
WALTER  HENRT  MAGNAMARA,  Esq.,  Barrister-at-Law. 
Demy  8vo.    1882.  25$. 

**'A  veiy  creditable  effort  has  been  made  to  condense  and  abridge,  which  has  been 
soeceflsful,  whilst  the  oompleteneBs  of  the  work  has  not  been  impsned."— Xow  Tfmei, 

Wigram's  Justices'  Note  Book. — Containing  a>  shofrt 
account  of  the  Jurisdiction  and  Duties  of  Justices,  and  an  Epitome 
of  Criminal  Law.  By  W.  KNOX  WIGRAM^  Bk}.,  Barrister-afe- 
Law,  J.P.  Middlesex  and  Westminster.  Third  Edition.  Corrected 
and  revised  to  Desember,  1882.  With  a  copious  Indob  Boyal 
ISmiw    1888.  12s.  6d 

"iRM^Iiave  found  in  it  all  the  infonnation  wfaioh  a  Jtistlee  eaa  require  as  to  recent 
leg|slation."~7A«  Titmt, 

"TMs  isattogether  a  capital  book.  Mr.  Wlgnua  is  agoed  lawynr  sad  a  good 
ustloea^  lawyer.'^— Zaw  JSourtuU, 

"  Wift  esa  thoroug^ily  recommend  the  Tolmne  to  msglstntes.*— £a«  Aiies. 
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LAND  ACT.— 5ee'«  Settled  EsUtes."— Middle  ton. 

LAND  TAX.— Bourdin*8  Land  Tax.— An  Expodtion  of  the 
Lftod  Tax  ;  its  AflMHment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Bedemption  Acts.  By  BIABK  A.  BOUE- 
DIN  (late  Begistrar  of  Land  Tax).    Second  Edition.    1870.        ii. 

LANDLORD  AND  TENANT.— W^ood fall's  Law  of  Landlord 
and  Tenant.— With  a  foil  Collection  ot  Fk^oedents  and 
Fonns  of  Prooednie.  Containing  also  an  Abstract  of  Leadinic  Pro- 
positions, and  Tables  of  certain  Customs  of  the  Country.  Twelfth 
Edition.  In  which  the  Precedents  of  Leases  have  been  zevised  and 
enlarged,  with  the  assistance  of  L.  G.  G.  Bobbins,  Esq.  By  J.  M. 
LELT,  Bm).,  Barristerat-Iiaw.    Boyal  8yo.    1881.  U  18s. 

**  The  editor  hat  expended  elsbonte  tndoBtiy  and  qntematlc  ability  in  makliig  the 
work  aa  perfect  aa  poaatDle.'*— Aiidlorff*  Jl»iirnal 

LANDS  CLAUSES  ACTS.— Jepson's    Lands  Clauses  Con* 
sol  idation  Acts:  with  Dedsions,  Forms,  &  Table  of  Costs.  By 
ARTHUB  JEPSOy,£sa.,  Banister-at-Law.  Demy  8to.  1880.  18s. 
The  work  concludes  with  a  number  of  fonna  and  a  remarkably  good  Index.'  — 


"  Aa  far  aa  we  bave  been  able  to  diacorer,  all  the  dedalona  have  been  atated,  and 
the  effect  of  thmn  correctly  given." — Lam  JoumaL 

LAW  LIST.— Law^  List  (The).— Comprising  the  Jndges  and  OfBcen 
of  the  different  Conrts  of  Justice,  Coonsel,  Special  Pleaders, 
Draftnnen,  Conveyancers,  Solicitors,  Notaries,  &c.,  in  Wngjand 
and  Wales ;  the  Cincnits,  Judges,  Treasnxeis,  Begirtrais,  and  Hi^^ 
Bailiffs  of  the  Conn^  Coorts ;  Metropolitan  and  Stipendiaiy 
Magistrates,  Law  and  rublic  Officers  in  Kngland  and  the  Colonies, 
Foreign  Lawyers  with  their  English  Agents,  Sheriffs,  Under-Sheriffs, 
and  their  Deputies,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  &c., 
kc,  and  Commissioners  for  taking  Oaths,  Conveyancen  Practising 
in  England  under  Certificates  obtained  in  Scotland.  So  far  as 
relates  to  Special  Pleaders,  Draftsmen,  Conveyancers,  Soliciton, 
Pioctois  and  yotariesi  Compiled  by  WTTJ.TAM  HENBT 
COUSINS^  of  the  Inland  Bevenne  Office,  Somerset  Hooae, 
Begirtrar  of  Stamped  Certificates,  and  of  Joint  Stock  Companies, 
and  Published  b^  Uie  Authority  of  the  Commiadonert  of  Xnland 
Bevenne.    1888.  {Net  Cash,  9t.)    10».6d. 

LAW  REPORTS. — ^A  very  large  Stock  of  second-hand  and  new  Bepoits. 
Prices  on  application. 

LAW  STUDENT'S  ANNUAI Fuitf*' Examination  Guides." 

LAW  SUIT.— The  Humourous  Story  of  Farmer  Bump- 
kin's Law  Suit.  By  BICHABD  HABBIS.  Bamster-at- 
Law,  of  the  Middle  Temple  and  Midland  Circuit,  Author  of  **  Hinte 
on  Advocacy."    Second  Edition.     Boyal  12mo.     1888.  6& 

"  Most  of  the  ntancmig  grievances  of  Buitora  find  a  place  in  thla  book."— law  Timta. 
"  Be  was  obviously  quite  as  eager  for  a  good  battle  In  ooort  as  ever  was  Sandy 
Dlnmont."— AKurdoy  Revitw,  September  16, 188S. 

LAWYER'S  COiWPANION.— Ftde  "Diary." 

LEADING  CASES.— Haynes'  Student's  Leading  Cases. 
Being  some  of  the  Principal  Dednons  of  the  Courts  in  Constitational 
Law,  Common  Law,  Conveyancing  and  Equity,  Ptohate^  Dfroroe, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  nee  of  Studente. 
By  JOHN  F.  HATNES,  LL.D.    Demy  8yo.    1878.  10s. 

"  WUl  prove  of  great  utilltj,  not  only  to  8tndenta»  bat  PracUttonen^    The  Kotss  ace 
dear,  pointed  and  condaeL"— Jkiw  Jimm. 

**  We  think  that  this  book  will  sspp^  a  want the  book  Is  ih^elaily  waD 

anaaged  ftir  refereaoe."— Xow  JoumaL 

\*  AU  Handard  Lam  WorkM  ors  hqpi tn iSitodb, ta tots cdfamd oikir  hindm^i. 
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LEADING  CASES.-(M<«ti«i. 

Shirley's  Leading  Cases.— A  Seleddon  of  Leading  CasM 
in  the  Common  Law,  with  N otee,  and  a  Sketch  of  some  of  the  prin- 
cipal changes  introduoed  by  the  Bulee  of  Supreme  Court,  1883.  By 
W.  SHIBLEY  SHIBLEY,  ILA^  RC.L.,  Esq.,  Banister-at-Law. 
Second  Edition.    I>emy8T0.    1883.  16& 

"The  hook  is  deaerving  of  high  pnUae,  and  we  oommend  It  in  oil  confidonco."— 
Oibaon't  Lorn  Notet,  April,  1888. 

** The  aelaction  is  very  large,  though  all  are  dlstlnotly  'leading  caees,'  and  the  notes 
are  bv  no  moAns  the  least  meritorious  part  of  the  ■work.'*— 'Law  JounuU. 

"  Mr.  Shirley  writes  well  and  clearly,  and  erldsntly  undentanda  what  he  la  writing 
about"— Xow  TVsMf. 

LEGACY  DUTIES.- Fuie  "  Taxes  on  Sacoesdon." 

LEXICON.— Ftde  **  Dictionary.** 

LIBEL  AND  SLANDER.-Odaers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander,  with  the  Evidence,  Pro- 
cedure and  Practice,  both  in  Civil  and  Criminal  Cases,  with 
Precedents  of  Pleadings.  With  Appendix  of  Statutes  including 
the  Newspaper  Libel  and  Begistration  Act,  1881.  By  W.  BLAKE 
ODGEBS,  M.A,  LL.D.,  Barrister-at-Law.  DemySvo.  1881.  2it. 
'*We  have  rarely  examined  a  work  which  ihowi  so  mnoh  indnitry. 
.    .    8o  good  is  the  book,'  which  in  Its  topieal  arrangement  it  vastlT 

superior  to  the  general  run  of  law  books,  that  oritioism  of  it  is  a  oompU- 

ment  rather  tlum  the  reverse." — Law  Journal, 
**The  excuse,  if  one  be  needed,  for  another  booii  on  Libel  and  Slander,  and  that  an 

BngUsh  one,  may  be  found  in  the  exoellenoe  of  the  author's  work.    A  clear  head  and 

a  skilled  hand  arc  to  be  leen  throughout.'*— Artroet/noat  Prefae§  to  ilmsnocM  rtprimt. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the 
Law  relating  to  Public  Libraries  and 
Museums  and  Literary  and  Scientific  Insti- 
tutions generally.  Second  Edition.  By  G.  F.  GEUL&f- 
BEBS,  Barrister-at-Law.     Imperial  8vo.     1879.  8«.  6d 

LICENSING.— Hindle*s  Treatise  on  the  Legal  Status  of 
Licensed  Victuallers  and  other  License- 
HolderSy  as  affected  by  recent  Legislation 
and  Decisions  ;  containing  a  full  Beport  of  the  Proceedings 
and  Judgment  in  the  recent  Darwen  Licensing  Appeals,  with  Notes. 
Third  Edition.  By  FBEDE.  O.  HINDLE,  Esq.,  Solicitor. 
Demy  8vo.    1883.  Net,  2t,  6d. 

Leiy  and  Foulkes'  Licensing  Acts,  1828.  1869, 
1872,  and  1874;  containing  the  Law  of  the  Sale  of  Liquors 
by  Betail  and  the  Management  of  Licensed  Houses ;  with  Notes  to 
the  Acts,  a  Summary  of  the  Law,  and  an  Appendii  of  Forms. 
Second  Edition.  By  J.  M.  LELT  and  W.  D.  L  FOULKES, 
Esqrs.,  Barristers-atLaw.    Boyal  12mo.    1874.  8t 

LIQUIDATION  BY  ARRANGEMENT.- Salaman's  Practical 
Treatise  on  Liquidation  by  Arrangement  and 
Composition  with  Creditors,  under  the  Bank- 
ruptcy Act,  1 869  :  comprising  the  Practice  of  the  Office  for 
Begistration  of  Arrangement  Proceedings;  the  Practice  as  to 
Beceivers,  Injunctions,  Meetings  of  Creditors,  &c. ;  all  the  Autho- 
rised and  Original  Forms,  BiUs  of  Costs  under  Liquidation  and 
Composition ;  Notes  of  CsJses ;  the  Sections  of  the  Bankruptcy  and 
Debtors*  Acts ;  and  the  Bules  applicable  to  Liquidation  and  Com- 
position ;  the  Bules  of  1871.  With  Index.  By  JOSEPH  SEYMOUB 
SALAMAN,  Solicitor.    Crown  8vo.    Be-issue.  lOt. 

LUNACY.— Elmer's  Practice  in  Lunacy.— Seventh  Edition. 
By  JOSEPH  ELMEB,  of  Um  Office  of  the  Mastem  in  Lunacy. 

{In  preparaUon,) 

V  AUiiandMrdLoM  WarkimnlBiptinSMk^mlaweaVmidoiharHwiikigt. 
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MAGISTERIAL  LAW.— Shirley's     Elementary  Treatise 

on  Magisterial   L.a.^w,  and  on  the  Practice  ol 

Magistrates*  Court8.-^y  W.   6BIRLEY  8HIBLET, 

M.A.,  KC.L.,  £iq.,  BMRUter^st^Law.  Boyal  ISmo.  1881.     Sm.  dd. 

^A/igrsLm.—  VuU  *'J«tioeoflhePeMe." 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdictioii,  Proc6B8,Fnurlice, «iid3fode  of  Plead- 
ing in  Ordinary  Actions  in  tibeMayor'B  Gout,  London  (ooBiDMiily  c^ed 
the  "Lord  Mayor's  CooTt").  Fooaded  OBBzsBdon.  By  GEOBOE 
CANDT,  Esq.,  Barrister-at-Law.    Demy  Svo.    1879.  14t. 

MARRIED  WOMEN'S  PROPERTY.  —  Smith's  Married 
Women's  Property  Act,  1882,  with  an  Introduction 
and  Critical  and  Esrolanatoiy  DIoteB,  together  with  the  Manried 
Women's  Property  Acts,  1870  jmd  1874,  kc  By  H.  AETHUB 
SMITH,  Esq.,  Barri8ter'at-La:vir.    Boyal  12ma    1882.  6m, 

"  There  aro  some  excellent  critical  and  explanatory  notes,  together  -with  a  good 

index,  and  reference  to  aomething  like  two  hundred  decided  caaes."— Zow  Tuma. 

MASTER  AND  SERVANT.— Macdonell's  Law  of  Blaster 

and  Servant.   Part  I,  Common  Law.    Part  II,  Statute  Law. 

By  JOHN  MAGDONKLL,  M.A«  Esq.,  Banister-at-Law.    Bemy 

8va     1888.  IL  5c 

'*']Cr.  Macdonell  Las  done  bia   work  ^orooghlT  and  welD.     He  has  eridentlr 

bestowed  great  care  and  labour  on  his  task,  and  has,  therefore,  produced  a  work 

whicAi  will  be  of  real  -value  to  the  practttioDer.    The  Informatian,  too,  is  pteaontod  in 

amost  accessible  form." — Law  ThMi,  January S7, 1888. 

MERCANTILE  LAW.— Russell's  Treatise  on  Mercantile 
Agency.    Second  Edition.    8vo.    1878.  14«. 

Smith's  Compendium  of  Mercantile  Law.— Ninth 
Edition.  By  O.  M.  POWBEBWELL,  ol  the  Inner  Temple,  Esq., 
one  of  Her  Majesty's  CounseL    Boyal  8to.    1877.  IIL  18t. 

Tudor's  Selection  of  Leading  Cases  on  Mercan«- 
tile  and  Maritime  Law^.— With  Notea.  By  O.  D.  TUDOR, 
Esq^  Banister-at-Law.    Third  Edition.  {In  the  pnu,) 

AA^ilson's  Mercantile  Handbook  of  the  Liabili- 
ties of  Merchant,  Shipowner,  and  Under- 
'writer  on  Shipments  by  General  Vessels.  By 
ALEXANDEB  WILSON,  Solicitor  and  Notaiy.  Boyal  12mo. 
1883.  6t. 

METROPOLIS  BUILDINQ  ACTS^W^oolrych's  Metropoli- 
tan  Building  Acts,  together  with  such  danses  of  the  Metro- 
polis Management  Acts  as  more  particularly  relate  to  the  Boilding 
Acts,  with  Notes  and  Forms.  Third  Edition.  By  W.  H.  MAC- 
NAMABA,  Efq.,  Banister-at-Law.    12mo.    1882.  10a. 

*'  We  may  safely  recommend  this  new  edition  to  those  who  hare  to  find  their  way 
among  tbese  statutes."— TTke  Buttder,  March  81, 188S. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Sritain  and  Ireland; 

with  a  Smnmary    of  the  Laws  of  Foreign  States,  ftc.    Second 

Edition   Enlarged.    By  ABUNDEL    BOGEBS,  Eeq.,  Jodge  oC 

Coonty  Courts.     8ya    1876.  U  lit.  M. 

*"nie  Tolane  will  proTe  invalaable  aa  a  woik  of  legal  refaenoe.*— n<  Mmk^  J^mimL 

MONEY  SECURITIES.— Cavanagh's  Law  of  Money  Secu- 
rities.—In  Three  Books.  L  Penonal  Securities.  IL  Secnritlea 
on  Property.  III.  MisceUaneouB;  with  aa  Appendix  of  Statatesi 
By  C.  GAVANAGH,  BA.,  LLB.  (Lond.),  of  the  Middle  Temle, 
Esq.,  Bazrister-at-Law.    In  1  yd.    Bemy  8vo.    187J9.  21j: 

**  An  admirable  synopsis  of  the  whole  law  and  practice  with  rogard  to  aeeoiitlea 

«f  every  aort**— Atfiirday  Jlnriew. 

\^  Mlt$tmdmr4£MKW^rkimmh9ptii^moA,mUmmffamd4itkm^Um^ 
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MORTQAQE.— Coote's  Treatise  on  the  Law  of  Mort- 

[age.— Fourth  Edition.    Thoroughly  revised.    By  WILLIAM 

^TLLYS  MACKE80N,  Eaq.,  one  of  Her  Majesty's  CounseL* 

In  1  Vol.  (1436  pp.)    Royal  8to.    1880.  2/.  2t. 

"A  complete,  terse,  and  praotiosi  trmtise  for  the  modem  lawyer." — SoUeitort'  J<n$rmat. 

"  Will  be  found  a  valuable  addition  to  the  library  of  every  praotiaing  lawyer."— 

ZanaJtmrnal. 

MUNICIPAL  CORPORATiONS.-Lely'8  Law  of  Municipal 
Corporations. — Containing  the  Municipal  Corporation  Act, 
1882,  and  the  Enactments  incorporated  therewith,  with  a  Selection 
of  Supplementary  Enactments,  including  therein  the  Electric  liight- 
ing  Act,  1882,  with  Notes  thereon.  By  J.  M.  LELY,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.  Editor  of  **  Chitty's  Statutes,"  &c. 
Demy  Svo.    1882.  15^ 

"  An  admixuble  edition  of  one  of  the  mo^  important  oonaoUdating  statutes  of  the 

year.    .    .    .    The  summary  is  tersely  written,  and  the  notes  appoar  to  be  to  the 

point.    Nothing  required  for  the  due  imderatanding  and  working  of  the  Act  seems 

to  be  absent."— £at9  JoumaL 

NAVY.— Thring's  Criminal  La>?v  of  the  Navy,  witii  m 
Introduct<»7  Chapter  on  the  Early  State  and  Biaolpline  of  the  Navy, 
the  Rules  of  Evidence,  and  an  ^pendix  comprising  the  Naval 
Discipline  Act  and  Practical  Tonus.  Seoooad  Edition.  By 
THEODORE  THRING,  Barrister-at-Law,  and  C.  E.  GIFFORD, 
Assistant-Paymaster,  Royal  Navy.    12mo.    1877.  12i,6d. 

NEGLIGENCE — Smith's  Treatise  on  the  Law^  of 
Negligence,  with  a  Supplement  containing  *'The  Employers' 
liabiUty  Act,  1880,"  with  an  Introduction  and  I^tas.  By  HORACE 
SMITH,  B.A.,  Esq.,  Bancister<*at-Law,  Recorder  of  Lincoln.  Demy 
8vo.    1880.  lOf.  6d. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 
on  the  Trial  of  Actioas  at  Nisi  Pri us.— Fifteenth 
Edition.       By   MAURICE  POWELL,  Esq.,    Bairister^t-Law. 

{JnthePre88,} 

NOTANDA.— Fu2e  "Digette." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England.— With  a  full  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A., 
of  Lincoln's  Inn,  Banister-at-Law.    ayo.    1876.  lU  4m. 

OATHS.— Braithwalte's Oaths  in  the  Supreme  Courts 
of  Judicature. — ^A  Manual  for  ihe  use  of  Coaumssioners  to 
Administer  Oatibis  in  the  Supreme  Courts  of  Judicature  in  England 
and  Ireland,  &c.  Fourth  Edition.  By  T.  W.  BRAITHWAITE^ 
of  the  Central  Office.    Foap.  Sra    1881.  4i.  6(f. 

"  Tbe  recognised  guide  of  commissioners  to  admioiater  oaths."— AoNdC«rA'  JmtmaL 

PARISH  LAW.— Steer's  Parish   Law ;  being  a  Digest  of  the 

Law  relating  to  the  Civil  and  Ecclesiastical  Government  of  Parishes 

and  the  Relief  of  the  Poor.    Fourth  Edition.    By  W.  H.  MAC- 

NAMARA,  Esq.,  Barrister-at-Law.    Demy  8to.    1881.  16j. 

*'  An  exceedingly  useful  oompondium  of  Faririi  Law."^Xat9  riiiMf . 

MRTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership.— Second  Edition,  with  Appendix,  containing  an  anno- 
tated reprint  of  the  Partnership  Bill,  1880,  as  amended  in  Committee. 
By  FREDERICK  POLLOCK,  Eeq.,  Barriater-atLaw.  Author  of 
"Prindplea  of  Contract  atLawand  in  Equity."Demy  8va  18^0. 8«.  6d. 
**  Of  the  execution  of  the  work,  we  can  speak  in  terms  of  the  highest  praise.  The 
language  is  simple,  concise,  and  clear."— l<uv  Magaane. 

••llr.  Pollock  s  work  appears  eminently  satisfactory    ...    the  book  Is  praise- 
worthy In  design,  scholany  and  oomplete  in  execution."— &i<«nlsf  Mttnem. 

%*  AUdmidMrdlMwWori$0nh^in8todt,iHUmeitlfw»dcih^ 
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PATENTS.— Hindiw arch  on  the  Law  of  Patents  for 
Inventions.  Second  Edition,  brought  down  to  the  present 
time.  By£.  MACRORY,  and  J.  C.  GRAHAM,  Esqn.,  Bar- 
xisten-at-Law.  {In  preparaticn.) 

PAWN.— Turner's  Contract  of  Pawn,  as  it  exists  at 
Common  Law,  and  as  modified  by  the  Factors'  Acts,  the  Pawn- 
brokers'Acts,  and  other  Statutes.  By  FRANCIS  TURNER,  Esq., 
Barristec-at-Law.  Second  Edition.  8vo.  1883.  12s. 

Turner's  Pa-wn brokers'  Act,  1872.— With  Explanatory 
Notes.  By  FRANCIS  TURNER,  Esq.,  Barrister-at-Law.  Third 
Edition.    188S.  Net,  2s.  M. 

PERPETUITIES.— Marsden's  Rule  against  Perpetui- 
ties.— ^A  Treatise  on  Remoteness  in  Limitation ;  with  a  chapter 
on  Accumulation  and  the  Thelluson  Act.  By  REGINALD  G. 
MARSDKN,  Esq.,  Barrister-at-Law.    Demy  8vo.     188S.  26s. 

"  Mr.  Maradeu's  work  is  entitled  to  be  called  a  new  one  both  in  treatment  and  in 

design.    He  has  handled  a  difficult  subject  with  Intelligence  and  deamesa.**— JLov 

Times. 

PERSONAL  PROPERTY.— Shearwood's  Concise  Abridg- 
ment of  the  La^w  of  Personal  Property:  showing 
analytically  its  Branches  and  the  Tities  by  which  it  is  held.  By 
J.  A.  SHEARWOOD,  Esq.,  Barrister-at-Law.     1882.  5a  6d, 

.     .     .     *' Will  be  acceptable  to  many  BtndentB,  as  giving  them,  in  fact,  a  ready-made 

note  book."— /ndcrmoiirt  Law  Stmlm^i'  JoutmU. 

Smith.— Ftde  "  Real  Property." 

PLEADING.— Allen's  Forins  of  Indorsements  of  Writs 
of  Summons,  Pleadings,  and  other  Proceed- 
ings in  the  Queen's  Bench  Division  prior  to 
Trial,  pursuant  to  the  Hules  of  the  Supreme 
Court,  1883 ;  with  Introduction,  showing  the  principal  changes 
introduced  by  these  Rules,  and  a  Supplement  of  Rules  and  Forms 
of  Pleadings  applicable  to  the  other  DivisioDs.  By  GEORGE 
BAUGH  ALLEN,  Esq.,  Special  Pleader,  and  WILFRED  R 
ALLEN,  Esq.,  Barrister^t-Law.    Royal  12mo.     1883.  18t. 

Bullen  and  Leake's  Precedents  of  Pleadings, 
with  Notes  and  Rules  relating  to  Pleading.  Fourth  Edition. 
By  THOMAS  J.  BULLEN,  Esq.,  of  the  Inner  Temple^  and 
CYRIL  DODD,  Esq.,  Bairister-at-Law.  Part  L  (containing  (1) 
Introductory  Notes  on  Pleading ;  (2)  Forms  of  Statements  of  Claim 
in  Actions  on  Contracts  and  Torts,  with  Notes  relating  thereto). 

Royal  12mo.     1882.     {PaH  IL  in  the  pren,)  \L4». 

"  Mr.  Thomas  Bullen  and  Mr.  Cyril  Dodd  have  done  their  wox^  of  sdaptatkn 
admirably."— Xaw  Jcwnal, 

POISONING. —  Reports  of  Trials  for  Murder  by 
Poisoning ;  by  Prussic  Acid,  Strychnia,  Anti- 
mony, Arsenic  and  Aconitine;  including  the  trials 
of  Tawell,  W.  Palmer,  Dove,  Madeline  Smith,  Dr.  Pritchait), 
Smethurst,  and  Dr.  Lamson.  With  Chemical  Introductions  and 
Notes  on  the  Poisons  used.  By  G.  LATHAM  BROWNE,  of  the 
Midland  Circuit,  Banister-at-Law,  Author  of  "Narratives  of  State 
Trials  in  the  Nineteenth  Centuiy,"  and  C.  G.  STEWART,  Senior 
Assistant  in  the  Laboratory  of  St  Thomas's  Hospital,  &a    Demy 

8vo.    1883.  12t.e<< 

*'  The  work  will  be  found  alike  useful  to  the  lawyer  as  to  the  medical  man." — 

LavB  Timu. 
"  As  a  guide  to  barristera  anxious  to  poet  themaolyes  up  in  points  to  ask,  and  to 

scientific  witneesea  to  see  the  posail^  pitiaUs  to  avoid,  it  will  oe  iuTaluabls.**— Tftc 

Analjfit^  August,  1888. 

*«*  AU  standard  law  Workt  am  h§pt  m  Stock,  in  Zav  caJfanddUr  Umdingt. 


119,  OHANCSBY  LANE,  LONDON,  W.O.  25 


POWERS.— Farwell    on    Powers.— A   ConciBe   Treatise  on 

Powers.    By  GEORGE  FABWELL,  KA.,  of  Lincoln's  Inn,  Esq., 

Barrister-at-Law.    8to.     1874.  12. 1«. 

*'  We  neoDUDMid  If  r.  Farwell's  book  as  eooUining  within  «  small  eomiMM  what  would 

otherwiaa  h*Te  to  be  aought  out  in  tbe  pagea  of  hundrada  of  confoaiiig  reporta.*— Tlb<  Lax. 

PROBATE.— Bro>?vne'8  Probate  Practice :  a  TreatiM  on  the 
Principles  and  Practice  of  the  Conrt  of  Probate,  in  Contentions  and 
Non-Gontentioas  Business.  Revised,  enlarged,  and  adapted  to  the 
Practice  of  the  High  Court  of  Justice  in  Probate  business.  By  L.  D. 
POWLES,  Barrister-at-Law.  Induding  Practical  Directions  to 
Solicitors  for  ProceedLigs  in  the  Registry.  By  T.  W.  H.  OAKLET, 
of  tbe  Principal  Registry,  Somerset  House.  8va  1881.  12.  10«. 
"  Thia  edition  will  thtia  supply  the  practitionen  in  both  branchea  of  the  profeaslon 

with  aU  the  information  that  they  may  require  in  connection  with  the  probate  of 

wills. "— 2V  TivMt. 
"  In  ita  present  form  thia  la  undoubtedly  the  moat  complete  work  on  the  Practioe 

of  the  Court  of  Probate This  la  strictly  a  practical  book.    No  principle 

of  law,  statute  or  form  which  could  be  of  service  to  the  practitioner  in  the  Probate 

Division  appears  to  have  been  omitted."— rA<  Lom  Timu. 

PUBLIC  HEALTH.— Chambers'  Digest  of  the  Law^  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  Notes  of  1260  leading  Cases.  The  Statutes 
in  fuU.  A  Table  of  Offences  and  Punishments,  and  a  Copious 
Index.  Eighth  Edition  (with  Supplement  corrected  to  February  8, 
1888).     Imperial  8yo.     1881.  12.  lit. 

Oty  the  above  with  the  Law  relating  to  Highways  and  Bridges.  7L, 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Sunmioning  and  Manage- 
ment of  them.  By  GEORGE  F.  CHAMBERS,  Esq.,  Barrister- 
at-Law.    12mo.    1879;  Ntt^  2«.  6d 

QUARTER  SESSIONS.— Leemina  <Sb  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Judge  of  County  Courts,  and  H.  F. 
THURLOW,  Esq.,  Barrister-at-Law.    8vo.    1876.  U  \t. 

Pritchard's  Quarter  Sessions.— The  Jurisdiction, Praocioe 
and  Procedure  of  the  Quarter  SoasionBin  Criminal,  Civil,  and  Appellate 
Matters.  By  THO&  SIRRELL  PRITCHARD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.    8vo.    1875.    2^  2t. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Rail- 
way Companies.— Being  a  Collection  of  the  Acts  and  Orders 
relating  to  Railway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  Esq., 
Registrar  to  the  Railway  Commissioners,  and  H.  S.  THEOBALD, 
Esq.,  Bairisters-at-Law.    Demy  dvo.    1881.  1/.  12«. 

"Contains  in  a  Teiy  concise  form  the  whole  law  of  railwurs."— 3%e  Timu. 
"  A  marrel  of  wide  deelffn  and  accurate  and  complete  fulmment.    .    .   A  complete 
and  valuable  repository  ofall  the  learning  as  to  railway  matters."— AKtrntoy  Be^iew, 
'*  As  far  as  we  have  examined  the  volume  the  learned  authors  seem  to  have  pre- 
sented the  profession  and  the  public  with  the  most  ample  information  to  be  foiuid 
whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  ite  bye-laws,  how 
to  work  lt»  how  to  attack  it  for  injury  to  person  or  property,  or  how  to  wind  it  up.' 
—law  limi$, 

RATES  AND    RATING.— Castle's  Practical  Treatise  on 

the  Law  of  Rating.   By  EDWARD  JAMES  CASTLE,  of 

the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  8vo.   1879.    \L  It. 

"  Itr.  Castle's  book  is  a  correct,  exhaustive,  clear  and  concise  view  of  the  law."— 

lawTlmei. 

*«*  AU  tktndardLaw  Wcrhi  art  hgptin  Stode^  in  km  eiUfandMgrhmdingt* 
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RATES  AND  RATING.-CbiKwiii«d. 

Chambers'  La-w  relating  to  Rates  and  Rating  ; 
with  eepedal  reference  to  the  Powen  and  Duties  of  BAte-levying 
liOCftl  Anthoritiee,  and  their  OAcera.  Being  the  St^bntoe  in  full 
and  brief  Notes  of  ^50  Cases.  By  6.  F.  CHAMBEBS,  Esq., 
BairiBter-at-Law.    Imp.  Sva    1878.  JUdueed  ta  lOi, 

REAL  ESTATE.— Foster's  La^w  of  Joint  O^wnership 
and  Partition  of  Real  Estate,  By£DWABD  JOHN 
FOSTER,  1C.A.,  late  ol  Uneofai's  Inn,  Banisier.«t-Lft».  8to. 
1878.  10«.  6dL 

REAL  PROPERTY.—  Green^vood's  Real  Property  Sta- 
tutes. Second  Edition.  Bj  HAKBY  6BEENW00D,  M.A., 
Esq.,  Banister-at-Law.  (In  tkejpreu,} 

Leake's  Hlementary  Digest  of  the  La'w  of  Pro- 
perty in  Land. — Geotaining :  Introdnotion.  Part  L  Tlie 
Boorces  of  the  Law.—Ptet  IL  Brtates  in  Land.  Bj  STEPHEN 
MARTIN  LEAKE,  BazTBter-al.Law.    8to.    1874  11.  Sil 

\*  The  above  forms  a  complete  Introduction  to  t^c  Study  of  the  Law  of  Bcal  Propeorty. 

Shear^/vood'b  Real  Property.— A  Concise  Abrid^i^ent 

of  the  Law  of  Real  Property  and  an  Introduction  to  ConTeyaucing. 

Designed  to   facilitate   the   subject   for   Students  preparing  for 

Examination  (incorporating  the  changes  effected  fay  tlw  Convej- 

ancing  Act).     By  JOSEPH  A.  SHEAJRWOOD,  of  lineofai's  In^ 

Esq.iBarrister-at-Iiaw.    Second  Edition.  Demy8TO.   1882.    7$,M. 

'*  We  heartUy  leoommend  the  wcork  to  stedents  for  any  f>¥aT»inati<»n  on  real  pto* 

party  and  conveyancing,  adviaing  them  to  read  it  after  a  pearusal  of  other  works  and 

ahoxtly  before  going  in  for  the  examination."— I<4Mv  Shtdeafg  Journal,  April  1, 188S. 

"  A  very  useful  little  work,  particularly  to  atadenta  Just  befose  thetr  nramination." 
-^Oibton's  Late  Nutet,  May,  1863. 

'*  Excellently  adapted  to  ita  purpose,  and  is  in  the  present  edition  brous^t  we 
down  to  date.' — Xow  MagaaiUy  May,  18S2. 
**  A  very  excellent  spednen  of  a  stDdenfa  maimal."' — Lam  Jamnml,  May  SO,  1882. 
**  WUl  be  found  useful  aa  a  stepping-stone  to  the  study  of  mora  oompndienalTe 
works."— Z«w  Timet,  June  17, 1882. 

Shelford's  Real  Property  Statutes.— Ninth  Edition. 

ByT.  H.  CABSON.  Esq.,  Barrister-at-Law.  (/n  C^  joren.) 

Smith's  Real   and   Personal   Property.— A  Com- 

pendiiim  of  the  Law  of  Beal  and  Penonal  IVoperty,  prhnnrily 

connected  with  ConTeyanefaig.     Designed  as  »  seoond  hook  for 

Students,  and  as  »  digest  of  the  Most  nsefol  leaming  far  Practi* 

tioners.    By  JOSIAH  W.  SMTFH,  B.CJi.,  Q.C.    Sixth  Edition. 

(Enlarged,  and  embodying  the  alterations  made  by  the  reosnt  Star 

totes.)    By  the  AUTHOR  and  J.  T&USTRAM,  LL.M.,  of  Lin- 

coin's  Inn,  Banister-at*Law.    2  vols.    Demy  8va        {Ia  ikMpreat.) 

**^He  has  giTen  to  tltoatadent  abook  which  ha  may  raad  overaod  ever  agalo  wifca  profit 

and  pleasne."— lew  Hmms. 

"The  work  befbre  ns  mill,  we  tUnk,  be  fnand  of  very  freas  ssrviee  te  the  iwssttHoaar." 


REGISTRATION.— Brovvne's(G.Lathoni)Parliamentary 
and  Municipal  Registration  Aet,  1878  (41  A  42 
Tict.  cap.  26);  with  an  Introdnction,  Notes,  and  Addftloiial 
IV>ims.  By  6.  LATHOM  BBOWNE,  of  the  Middle  TempIe,Esa., 
BMrrirter-ai-Lsw^    12mo»    187&  6il  6flL 

Rogers.— Ftdg  "  Eleefciona.'* 

RECISTRATION  CASES.— Hopwood  and  Coltman's 
Registration  Cases.— VoLL (1868-1872).  A«»2L18j;  Gait 
Vol.  n.  (187S-1878).  Net,  2^  lOfc  Calf. 
Coltman's  Registration  Cases.— Vol.  I.  Part  L  (1879 
—80.  Net,10t.  Part  n.  (1880).  JVtf(,S«.6dL  Pftrtin.(1881}.  iVe^dc 
Part  IV.  (1882).    Net,  4«. 

\^JM9tmMdmdlMm^mr1ei<»nil^m8iod^imimemlfm^dMkwhi^^ 
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ROMAN  LAW.— Greene's  Outlines  of  Roman  Law.  Con- 
iifiing  chiofl j  of  an  AluJyBb  and  Snmmairy  of  the  Tiiafcitiitrti.  For 
the  UMol  Stode&ta  B7T.WHITCOMB£GB££N£,&0.L.,of  Lin- 
eoln'^Iim,  Banister-at-Law.  Third  Edition.  Foolw^p  8to.  1875.  7s.6d. 
Mears'  Student's  Gaius  and  Justinian.— The  Text 
of  the  InBtitntee  of  Gains  and  Jnstinian,  The  Twelve  Tables, 
and  the  OXVni.  and  CXXVII.  Novels,  with  Introduction  and 
Transhfction  by  T.  LAMBERT  MEARS,  M. A.,  LL.D.,  of  the  Inner 
Temple,  Barriater-at-Law.     Post  Sto.  1882.  18«. 

"  The  tnuiMlation  seoms  to  be  carefully  done,  and  displays  more  neatness  and 

elegance  thim  is  tisutUly  found  in  renderings  of  Roman  legal  texts."— TAe  Timen. 

Mears'  Student's  Ortolan.— An  AnalysiB  of  M.  Ortolan's 
Institutes  of  Justinian,  indnding  the  History  and 
Generalization  of  £omak  Law.  By  T.  LAMBERT  MEARS, 
M.A.,  LL.D.  Lond.,  of  the  Inner  Tenmle^  Bazrister-at-Law. 
PvhlishedhypermiinonofthelaUM.OfioUuu  PostSro.  1876.  18a. 6d. 

Ruegg.— Vide  "  Jnstinian." 

RULES   OF   THE   SUPREME   COURT:    The    Rules    of   the 

Supreme  Court,  188S  (official  copy).    Sewed.   Na,  2*.  2d 

Do.  interleaved.         do.        Net,  is.  6d, 

Do.  bonnd  in  limp  leather.  Aef,  6s,  6d, 

Do.  do.  do.  interleaved.    Net,  Ss,  6d. 

Do.,  with  an  Index.  By  M.  D.  CHALMERS  and  M.  MUIR 

MACKENZIE,  Esqr^.,  BarriHten-at-Law,  Editors  of  "Wilson's 

Jndicatnre  Acta.'     Sewed.  Net,  4«.  6c2. 

Do.  bound  in  limp  leather.  Net,  9iu 

Do.  do.  da         interleaved.    Net,  10s.  6fi{. 

The   Rules   of  the  Supreme  Court,  1883,— With 

Introduction,  References,  Notes,  and  Index,  by  A.  R.  WHITEWAY, 

M.A.,  of  the  Equity  Bar  and  Midland  Circuit.    Author  o£  "  Hints  to 

Solidton  "  and  '*  Hints  on  Pnctice.*'    Koyal  12mo.     1883.    7s.  6(2. 

"  An  excellently  printed  edition  of  the  ne^v;  Rules,  with  notes  containing  crosa 

raferenoee  and  stating  the  sources  of  iheRaica.'^—SolteUoi'i'  Journal,  October  13, 1683. 

AA^oodfall's  Guide  to  the  New  Rules  and  Prac- 
tice.— Being  a  Synopsis  of  the  Rules  of  the  Supreme  Coort,  1883, 
with  Notes  and  References  to  Cases  overraled  and  illustrative.  By 
ROBERT  WOODFALL,  of  the  Inner  Temple  and  South  Wales 
Circuit,  Barrister-at-Law.    Royid  12mo.     188^$.  5«. 

SETTLED  ESTATES  STATUTES.— Middleton*s  Settled  Es- 
tates  Statutes,  including  the  Settled  Estates 
Act,  1877,  Settled  Land  Act,  1882,  Improve- 
ment of  Land  Act,  1864,  and  the  Settled 
Estates  Act  Orders,  1878,  with  Introduction,  Notes  and 
Forms.  Third  Edition.  With  Appendix  of  Rules  and  Fonns  under 
the  Settled  Land  Act,  1882.  By  JAMES  W.  MIDDLETON, 
B.A.,  Barrister-at-Law.     Royal  12mo.     1882.  7s.  6d. 

"In  form  the  book  is  very  8im|>Ie  and  practical,  and  having  a  good  todex  It  is  sure 
te  afford  material  assistance  to  every  practiUoner  who  seeks  its  aid." — Lam  Joumaf. 
**  The  book  Is  intended  for  the  legal  adviser  and  equity  dreftaman,  and  to  these  it 
wlllgive  considerable  assistance."— Xaw  Timet. 
"  The  best  manual  on  the  subject  of  settled  estates  which  has  yet  apposcwL* 

SHERIFF  LAW,— Churchill's  Lavr  of  the  OfHce  and 
Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relating 
to  the  Office.  Second  Edition.  By  CAMERON  CHURCHILL, 
B.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Demy  8vo.  1882.  12.  is. 

"A  very  complete  treatise."— «8MMior«'  Jownuti. 

**Under>sheriffs,  and  lawyers  gonemlly,  will  find  this  a  useAil  book.'*— JCow  Mag. 

%**  M  ttandard  Law  Wwhg  am  kqpt  m  Skfde,  in  la/»  coif  and  other  bindinfft. 
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SHIPPING,— Boyd's  Merchant  Shipping  Laws:  being » 
CcmsoUdation  of  all  the  Merchant  Shipping  and  Pojuenger  Acta  firam 
1854  to  1876,  inclusive;  with  Notes  of  all  the  leading  English  and 
American  Cnaet,  and  an  Appendii.  By  A.  C.  BOYD,  LL.B.,  Esq., 
Banister- at-Law.    Sva    1876.  It  5«. 

' '  We  osn  reoommeiid  tbe  work  as  a  rery  qmAiI  eompeiidiius  of  shippiof  lav.** — Lem  Tkmu. 

Foard's  Treatise  on  the  La^w  of  Merchant 
Shipping  and  Freight— By  JAMES  T.  rOABD,  Bar- 
rister-at-Law.    Royal  Syo,    1880.  Haif  eaJlf^  \l.  Is. 

SLANDER.— Odgers.—Fu2e  <'  Libel  and  Slander." 

SOLICITORS.— Cordery's   Law  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.— With  an 

Appendix  of  SUtutes  and  Rules.    By  A.  CORDERY,  of  the  Inner 

Temple,  Esq.,  Barrister-at-Law.    Demy  8yo.    1878.  14i. 

"  Mr.  Cordeiy  writes  tersley  and  clearly,  and  displaya  in  gmeral  great  industiy  and 

care  in  the  collection  of  caaes.'  —SoU^Uurt*  Jotwnal, 

Turner.— Vufc  "Vendors  and  Purchasers" 

Whiteway's  Hints  to  Solicitors.— Being  a  Treatise 
on  the  Law  relating  to  their  Duties  as  Officers  of  the  High  Court 
of  Justice;  with  Notes  on  the  Recent  Changes  affecting  the 
Profession ;  and  a  vade  mtcum  to  the  Lsmr  of  Costs.  By  A.  B. 
WHITE  WAY,  M.A.,  of  the  Equity  Bar  and  Midhmd  Circuit 
Author  of  "Hints  on  Practice."    Royal  12mo.     1883.  6t. 

"  A  oonciae  treatise  of  usefiil  information." — haw  Timet, 

"  He  writes  tersely  and  practically,  and  the  cases  he  gives,  if  not  exhaustive  of  the 
subject,  are  ntimeroiis  and  pithily  explained.  The  book  wtil  altogether  be  found  of 
great  practical  value."  -Lato  /owma/.  May  19, 1883. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.— By  the  Hon.  Sir 
EDWARD  FRY,  one  of  the  Judges  of  the  High  Court  of  Justice 
(now  a  Lord  Justice  of  Appeal).  Second  Edition.  By  the  Author 
and  W.  DONALDSON  RAWLINS,  of  Uncohi's  Inn,  Esq., 
Barrister-atLaw,  M.A.    Royal  8vo.    1881.  IL  16*. 

STAMP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
L.a'ws.— 8to.    1871.  18f. 

STATUTE  LAW.— ^A^ilberforce  on  Statute  Lavv.— The 
Principles  which  govern  the  Construction  and  Operation  of  Statutes. 
By  E.  WILBERFORCE,  X^.,  Banister-at-Law.     1881.  18# 

STATUTES,  and  vidt  <'  Acts  of  Parliament'* 

Chitty's    Collection    of  Statutes  from   Magna 

Charta  to  1880.— A  ColleotioB  of  Stotutasot  Practical  Vtilitj; 

arranged  in   Alphabetical  and   Chronological  order,  with  Notes 

thereon.    The  Fourth  Edition,  containing  the  Statutes  and  Csaea 

down  to  the  end  of  the  Second  Session  of  the  year  1880.     By  J.  M. 

LELY,  Esq.,  Barrister^at-Law.    In  6  very  thick  vols.    "Baytl  8to. 

(8,346  pp.)     1880.  122. 12s. 

Supplements  to  above,  44  <t-  45  Vict,    (1881).     8s.     45  <^  46    VitL 

(1882).  Ids. 

**  This  Edition  is  printed  in  larger  type  than  fbrmer  Sditiona,  and 
with  increased  facilities  for  Reference. 

*'  It  is  needless  to  enlarge  on  the  value  of  "  Chitty  a  Statutes  "  to  boUi  the  Bar  and 
to  solicitors,  for  it  is  attested  by  the  experience  of  many  years.  It  only  remains  to 
point  out  that  Mr.  Lely's  work  in  bringing  up  the  collemon  to  the  jirseent  time  is 
distinguished  by  care  and  judgment.  The  difficulties  of  the  editor  were  chiefly  thoee 
of  selection  and  arrangement.  A  very  slight  laxnewt  of  rule  in  including  or  exduding 
certain  classes  of  Acts  would  materially  affect  the  sixe  and  compendiouaneas  of  the 
work.  StiU  more  important*  however,  is  the  wav  in  which  the  mechanical  difficultlea 
of  arrangement  are  met.    The  Statutes  are  compiled  imder  sufficiently  comprehenalve 

*«*  All  itandard  Law  Workg  an  kept  in  Stockt  in  law  calf  and  other  hindinffe. 
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STATUTES. 

tiUos.  In  alphAbetical  order.  Mr.  Lely.  moreover,  supplies  us  with  three  indices— 
the  llrst,  at  the  head  of  each  title,  to  the  enactments  comprised  in  it;  secondly, 
an  index  of  Stattites  in  ohronolo£^(Ml  order;  and,  lastly,  a  general  index.  By 
these  cross  references  research  into  every  branch  of  law  governed  by  the  Statutes  u 
made  easy  both  for  lawyer  and  layman."— 7^  Tinui. 

"  A  very  satisfactory  odition  of  a  time-honoured  and  most  valuable  work,  the  trusty 
guide  of  present,  as  of  former  judges,  Jurists,  and  of  all  others  connected  with  the 
administration  or  practice  of  the  law."--^u«<ici  <ifUu  F§aef. 

"  The  practitioner  has  only  to  take  down  one  of  the  compact  volumes  of  Chitty, 
and  he  Has  at  once  before  him  all  the  legislation  on  the  subject  in  hand."— Aolicilor*' 

"  '  Chitty '  is  jMie-eminently  a  friend  in  need.  Those  who  do  not  possess  a  complete 
set  of  the  statutes  turn  to  its  chronological  index  when  they  wish  to  consult  a  par- 
ticular Act  of  Parliament  Those  who  wish  to  know  what  Acts  are  in  force  with 
reference  to  a  particular  subject  turn  to  that  head  in  '  Chitty,'  and  at  once  And  all 
the  material  of  which  they  are  in  quait.  Moreover,  they  are,  at  the  same  time, 
referred  to  the  most  importanft«ases  which  throw  Ught  on  the  subject." — LamJownuU, 

^Public  General  Statutes,  royal  8vo,  iaraed  in  pArti  and  in 
oomplete  Tolnmes,  and  supplied  immediately  on  publication. 

*  Printed  by  Her  liajeety's  Printen,  and  Sold  by  Stxvbns  k  Sonv. 

SUMMARY  CONVICTIONS.— Highmore.—FMi6  *' Inland  Rerenue 
CaeeB.*' 
Paley's  Law  and  Practice  of  Summary  Convic- 
tions under  the  Summary  Jurisdiction  Acts, 
1848  and  1879  ;  including  Proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsibiUty  of  convicting  Mari- 
strates  and  their  Officeia,  with  Forms.  Sixth  Edition.  By  W.  H. 
MAGNAMAIlA,£sq.,Barrister-at-Law.  DemvSvo.  1879.  U  4s. 
"  We  glsdly  welcome  this  good  edition  o£  a  good  book."— Seit^itors'  JoumaL 

Tennpler's  Summary  Jurisdiction  Act,  1879.— 
Itules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLEH, 
Esq.,Barrister-at-Law.    Demy  8vo.    1880.  Si. 

•*  We  think  shto  ediUoa  eTerrthlng  that  eoald  be  desired.'*-.aA«#bU  Ami. 

W^igram.— FMie  ''Justice  of  the  Peace.*' 

TAXES  ON  SUCCESSlON.-Trevor's  Taxes  on  Succes- 
sion.— ^A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
Duties,  with  Practical  Observations  and  Offidai  Forms.  Completely 
learranged  and  thoroughly  revised.  By  EVELYN  FBKETH 
and  ROBERT  J.  WALLACE,  of  the  Lesaoy  and  Succession  Duty 
Office.  Fourth  Edition,  containing  full  imonnation  as  to  the  Altera- 
tions made  in  the  above  Taxes  by  the  44  Vict  c.  12,  and  the  Stamp 
Duty  thereby  imposed  on  ''Accounts."  Royal  12mo.  1881.  12f.6cl. 
"  Contains  a  great  deal  of  practical  information,  whi<ui  is  likely  to  make  it  very 

wefol  to  solidtors." — Lcm  JomrmaL 
"  The  mode  of  treatment  of  the  subject  adopted  by  the  authors  is  eminently  pnc- 

tieaL**— AMeMorf*  JottrnaL 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  «The  Law  of  Contracts."  Fifth  Edition.  Re-written. 
By  L.  W.  CAVE,  Esq.,  M.A.,  one  of  Her  Majesty's  Counsel 
(now  a  Justice  of  the  Hiifh  Court).    Royal  8vo.  1879.  R  18j. 

*'  As  now  presented,  tbla  Taluabltf  are«tlse  most  prove  highly  soceptable  to  Jodgea  and 
the  proi'ession.'*-'Zaiv  Tbmet. 

"  Cave's  *  Addlsun  on  Tons '  wiU  be  reeogulaed  as  an  Indlspunsable  additiaa  to  svsiy 
lawTif's  library.**— Low  JIoffOMime. 

Ball.—  Vide  " Common  Law.*' 

*«*  A  a  Standard  Lam  Workt  arc  kepi  in  Stodt^  in  Urn  ealf  and  othMr  Hndinge, 
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TRADE  MARKS.— Hardingham's  Trade  Marks:  NotoBcn 
the  British,  Foreign,  and  Colonial  Laws  relating  thereta  Compiled 
for  the  use  of  Mannlactorers,  Merchants,  and  others  intereated  in 
Commeroe.  By  GEO.  6ATT0N  MELHUISH  HABDINaHAM, 
AsRoc.  Mem.  Inst.  C.E.,  Mem.  Inst  M.E.,  Consulting  Engineer  and 
Patent  Agent.    Boyal  12mo.    168L  N€t,2s,6d. 

Sebastian  on  the  Law  of  Trade  Marks.— The 
Law  of  Trade  Marks  and  their  Begistration,  and  matteis  connected 
therewith,  including  a  chapter  on  Goodwill.  Together  with  Appoi- 
dioes  containing  Precedents  of  Injunctions,  kc ;  The  Trade  Miala 
Begistration  Acts,  1875—7,  the  Boles  and  InstracCions  thereunder; 
llie  Merchandise  Marks  Act.  1862,  and  other  Statotorj  enactmenta; 
The  United  States  Statute,  1870  and  1875,  the  Treaty  with  the 
United  States,  1877 ;  and  the  Bules  and  Instmctifms  issued  in 
Pebruary,  1878.  With  a  oopions  Index.  By  I/EWIS  BOYD 
SEBASTIAN,  B.C.L.,  M.A.,  Esq.,  Banister-at-Law.  8yo.  1878.  14i. 

«  The  Master  of  the  RoUsinhiBjudgmentinJIf  Palmer's  Trade  Marks,  said  'He  was 
glad  to  see  that  the  well-known  writer  on  trade  marks,  Mr.  Sobastian,  had  taken  the 
same  view  of  tho  Act.'  "—Th*  TinuM. 

*'  Mr.  SebRsUan  has  written  the  fullest  aad  most  methodical  book  on  trade  naxfcs 
which  has  appealed  in  Sagland  sinee  the  paadng  of  the  Trade  Masks  BOKtitratioB 
Aoti."— 2Vvd«  Marki. 

Sebastian's  Digest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  Goodwill,  Ac,  de- 
cided in  iha  Courts  of  the  United  Kingdom,  India,  the  Colonies,  and 
the  United  SUtes  of  America.  By  LEWIS  BOTD  SEBASTIAK, 
B.C.L.,  M.A.,  Esq.,  Baniater-at-Law.     8yo.    1879.  IL  Is. 

**  A  digest  whioh  will  be  of^yery  great  value  to  all  prastitloiierB  who  have  to  advlM 
on  matters  cotmected  with  trade  marks.  "-nAMtctf on'  JcmmaL 

Trade  Marks  Journal. — 4to.  Sewed.    {Imud  foHmghtlff,) 

Not.  1  to  294  are  now  ready.  Nil,  eack  Is, 

Index  to  Vols.  L  to  VI.  Net,  each  St. 

Do.    VoLVII.  Net,U.^ 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United 
ICingdom  ;  with  Notes  on  the  Law  and  Practice,  an  Introdac- 
tion,  including  the  Proceedings  before  the  Committees,  Decisions  oi 
the  Referees  with  respect  to  Locos  Standi,  and  a  Snmmaiy  of  the 
Principles  ot  Tramway  Bating,  and  an  Appendix  contaimng  the 
Standing  Orders  of  Parliament,  Kales  of  the  Board  of  Trade  relating 
to  Tramways,  &c.  Second  Edition.  By  HENRY  SIJTTON, 
B.A.,  assisted  by  ROBERT  A.  BEN]^TT,  B.A.,  Barristeis-at- 
Law.    DemySvo.     1883.  15t 

*'The  book  is  exceedingly  well  done,  and  cannot  fall  not  only  to  be  tibo  standard 

work  on  its  own  subject  but  to  take  a  high  plaeo  anuwg  le^al  text^booka.'* — Lata 

Journal,  AprU  21, 1883. 

TRIALS    FOR    MURDER    BY    POISONING.— Browne     and 

Stewart.— r«i«  "Poisons." 

TRUSTS  AND  TRUSTEES.— Godefroi's  Digest  of  the 
Principles  of  the  La^w  of  Trusts  and  Trus- 
tees.—By  HENRY  GODEFROI,  of  Lfaicoln's  Inn,  Esq., 
Bam8ter>at-Law.  Joint  Author  of  **  GodeCroi  and  Shortfs  Law  of 
Railway  Companies."    Demy  8to.    1879.  IL  Is. 

"  As  a  digest  of  the  law,  Mr.  Godefrol's  work  merits  commendation,  for  the  author's 
statements  are  brief  and  desr,  and  for  his  statements  he  refers  to  a  goodly  snay  of 
authorities.  In  the  table  of  oases  the  references  to  the  serenl  contemporaaBOus 
reports  are  given,  and  there  is  a  very  eopioos  Index  to  subjects.  "•— Imp  JommiU 

USES— Jones  (V/.  Hanbury)  on  Uses.— Sva    18W.       7s. 
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VEMOORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 

chasers. — ^A  Treatise  on  the  Law  and  Praotioe  relating  to  Veil- 

dors  and  Pnrchaaeis  of  Real  Estate.      By  J.  HENBT  DART, 

Esq..  <ne  ^'the  Six  ConTeyanoing  Counsel  of  the  High  Court  of 

Justice,  Chancery  Dividon.    fifth  Edition.    By  the  AUTHOR 

and  WILLIAM  BARBER,  Esq.,  Barrister^t-Law.  2  vols.  Royal 

8vo.    187«.  SL18«.6<i. 

**  A  standard  work  like  Mr.  Dart* ■  is  beyond  aU  praiM."— 1%«  Law  JournmL 

Turner's   Duties   of  Solicitor  to   Client   as   to 

Sales,  Purchases,  and  Mortgages  of  Land.    By 

EDWARD  F.  TURNER,  Solicitor,  Lecturer  on  Real  Property  and 

Conveyancing,  and  one  of  the  Assistant  Examiners  for  Honours  to 

the  Incorporated  Law  Society  for  1882-3.     {PMiihed  hy  permMon 

of  the  Incorporated  Law  Society).    Demy  8vo.     1888.  10«.  6(2. 

**A  careful  perusal  of  tbeite  lectures  cannot  fail  to  bo  of  great  advantaRo  to 

students,  and  more  partictilarly,  we  think,  to  young  practising  solicitors."— Xaw  Timet, 

September  23,  I8S3. 

VOLUNTEER  LKYi — A.  Manual  of  the  Law  regulating 
the  Volunteer  Forces — By  W.  A.  BURN  and  W.  T. 
RAYMOND,  Esqrs.,  Barristers-at-Law,  and  Captains  in  H.M. 
Volunteer  Forces.    Royal  12mo.    1832.  Net,  28. 

WILLS.— RawUnson's  Guide  to  Solicitors  on  taking 

Instructions  for  \Vills.—8vo.    1874.  is. 

Theobald's  Concise  Treatise  on   the    Law   of 

AVills.— With  SUtutes,  Table  of  Cases  and  Full  Index.    By  H. 

S.  THEOBALD,  Esq.,  Barrister-at-Law.    Beeond  Edition.    Demy 

8m    1881.  12.  is. 

"Mr.  Tlieobald  has  oertainlj  siTeQ  evidenoa  of  sxtenstre  invMtigatJon,  oonsdentioiis 
labour,  and  dear  exposition."— Zaao  Magogttu, 

"  A  book  of  great  ability  and  value.  It  bears  on  every  page  traces  of  oare  and  sound 
jodgnent.    It  is  certain  to  prove  of  great  praotieal  ascawness."— vSoHflftorjVovniai. 

"  His  arTangement  being  good,  and  his  slatainens  oi  tlse  efEectofCbe  decisiOBS  bafng 
elsar.  Us  ipork  eannot  fail  to  be  of  prsctical  otUitj.'*— Za«r  Turn. 

'Weaver's  Precedents  of  AVills. — ^A  coUecfcion  of  con- 
cise Precedents  of  Wills,  with  Introduction,  Notes,  and  an  Appendix 
of  Statutes.      By  ChaarUs  Weaver,  B.A.    Post  8va     1882.  6«. 

WRONGS^Addison.— Fufc  -Torts." 


:BBFO^&a7g. — a  large  etock  n&v  and  second-hcmd. 
Prices  on  application. 

• — ExeGoied  in  the  best  manner  at  mode^ 


nde  prioea  a/ad  wUh  dispatch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Offlee  Patterns,  at  Offtoe  Prices. 

FRX-^A.a?J53  A.oa?s — The  Publishers  of  this  Cata- 
loffwe  possess  the  largest  knorvn  collection  of  Prvvaie 

Acts  of  ParliameTit  (including  Public  and  Local), 
amd  can  supply  9mgU  copies  oommenomg  Jrofn 
a  very  early  period. 
^A.XiXrA.a?i03srs — For  Probate,  PaHnership,  or 
other  purposes. 


STEVENS  &  SONS'  ANNOUNCEMENTS  OF 

NEW  WORKS   AND  NEW  EDITIONS. 


Amos  and  Ferard's  Law  of  Fixtures.— Third  Edition. 
Bevised  and  adapted  to  the  present  state  of  the  Law,  including  the 
Agricultural  Holdings  Act,  1888.  By  Charies  Agace  Ferard  and 
Walworth  Ifatdand  Roberts^  Esqrs.,  Barristers-at-Law.      {In  ike  preit.) 

Aston's  Patents,  Designs  and  Trade  Marks  Act, 
1883;  with  Notes  by  Theodore  Aston,  Q.G.,  of  Linooln*8  Inn 
Royal  12nio.  {In  the  press, 

Chitty's  Index  to  all  the  Reported  Cases  decided  in 
the  several  Courts  of  Equity  in  England,  the  Privy  Council,  and  the 
House  of  Lords.  With  a  selection  of  Irish  Cases,  from  the  earliest 
period.  The  Fourth  Edition,  wholly  revised,  redassified  and  brought 
down  to  the  date  of  publication  by  WiUiam  Frank  Jonea,  RC.L.,  B£A., 
and  flenry  Edward  Hint,  B.C.L.,  M.  A.,  both  of  Lincoln's  Inn,  Esqra., 
Bartisters-at-Law.    In  5  or  6  vols.  ( VoL  II,  nearly  ready.) 

Daniell's  Chancery  Practice.— Sixth  Edition.    By  L.  Fidd, 
B,    C,    DufMi,  and  T,  RSUon,  assisted   by   W.  H,  Ufiohn^  Esqrs. 
Barristers-at-Law.    In  2  Vols.    l>emy  8va      ( VoL  11.  nearly  ready.  \ 

Everest  and  Strode's  Principles  of  the  Law  of 
Estoppel.— By  Lanedot  Feilding  Everest,  M.A.,  LL.ML,  of 
the  Midland  Circuit,  and  Edmund  Strode,  M.  A.,  of  the  South-Eastem 
Circuit,  Esqrs.,  Barristers^at-Law.  {In  the  press.) 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  the  cases 
overruled  and  impeached  and  references  to  the  Statutes,  Rules  end 
Orders  of  Courts  from  1756  to  1883.  Compiled  and  arranged  by 
John  Mews,  assisted  by  C,  M.  Chapman,  H.  H.  W,  Sparham  and 
A.  H.  Todd,  Esqrs.,  Barristera-at-Law.  (/»  ike  prea.) 

Joers  Complete  and  Practical  Manual  of  Bank- 
ruptcy and  Bills  of  Sale  Law,  with  copious  Notes,  Ac. 
By  /.  Edmiondson  Jod,  Esq.,  of  the  Inner  Temple  and  North-Esstem 
Circuit,  Banister-at-Law.    Demy  8va  {In  tks  press.) 

Lu8h*s  Law  of  Husband  and  Wife;  with  a  ehsoter  on 
Marriage  SetUements.  By  C.  Montague  Lush,  of  Gray's  Inn  and  North 
Eastern  Circuit,  Esq.,  Barnster-at-Law.     Demy  8vo.       {In  ike  press.) 

Peter*s  Digest  and  Analysis  of  the  Judgments  of 
Sir  George  Jessel,  Ute  M.  R.,  with  Notes  and  References, 
intended  for  the  use  of  Practitioners  and  Studenta  By  Apdey  Peire 
Peter,  Solicitor,  Law  Society  Prizemen.     Demy  8va        (In  the  press.) 

Rigg's  Bankruptcy  Act,  1883,  and  the  Bills  of  Sale 
Act,  1882,  with  Notes,  &c.  By  James  McMttlUn  Rigg,  of  Lincoln's 
Inn,  Esq  ,  Barrister-at-Law.    Royal  12ma  {In  thepress.) 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the  xrial 
of  Actions  at  Nisi  Pri us.— Fifteenth  Edition.  By  Maurice 
Poweli,  Esq.,  Barrister-at-Law.  {In  the  press.) 

Spencer's  Agricultural  Holdings  (England)  Act, 
1883,  with  explanatory  Notes  and  Forms;  together  with tiie Ground 
Game  Act,  1880.  Forming  a  Supplementto  "Dixon^s  Lawof  the  Farm." 
By  Aubrey  /.  I^eneer,  B.A.,  Esq.,  Barrister-at-Law.         {In  the  press.) 

Student's  (The)  Pocket  Law  Lexicon.  Explaining  Tech- 
nical Words  Phrases  and  Maxims  of  the  English,  Scotch  and  Roman 
Law,  to  which  is  added  a  ct^mplote  List  of  Law  Reports,  with  their 
Abbreviations.  Second  Edition,  Revised  and  Enlarged.  By  Henry 
0,  Jtaufson,  B.A,  Esq.,  Barrister>at-Law.  {In  the  press,) 
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Russell's  Arbitration   and  Award.  — A  Treatise  on  the 

Power  and  Duty  of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards.  With 
an  Appendix  of  Forms  and  of  the  Statutes  relating  to  Arbitration.  By  FBANCIS 
BU6SELL.  Esq.,  M.A.,  Barrister-at-Law.  Sixth  Edition.  By  the  A17TH0B  and 
HERBERT  RUSSELL,  Esq.,  Barrister-at-Law.  Royal  Svo.  1882.  Price  IL  16«. 
**  This  edition  may  bo  commended  to  <he  profession  as  oonprehensiTe,  MOixrato  and  piaetioaL"— 
Solicitor^  Journal,  January  IS,  1883. 

Lely'8  Law  of  Miinicipal  Corporations.— The  Municipal 

Corporation  Act,  1883 ;  the  Enactments  incorporated  therewith,  and  a  selection  of 
Enactments  supplementary  thereto.  With  Introduction,  Explanatory  Notes  and 
Index.  By  J.  M.  LEL7,  Esq.,  Barrister-at-Law,  Editor  of^'Chitty's  Statntat," 
Ac.,  Ac.  Demy  8vo.  1882.  Price  15«.  cloth, 
**  The  summary  is  tersely  written,  and  the  Notes  appear  to  be  to  the  point  Nothing  rsqiiired 
for  the  due  imdentanding  and  working  of  the  Acts  seems  to  be  absent"— Low  JourmaL 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales.  Purchases* 

and  Mortgaffes  of  Land.  By  ED>¥ARD  F.  TURKElt,  Solicitor,  Lectoror  on  Real 
Property  and  Conveyancing,  and  one  of  the  Assistant  Examiners  for  Hononra  to  the 
Incorporated  Law  Society  for  1882-3.  {Puhliehed  by  permission  qf  the'Incorporated 
Law  Society),    Demy  8w.    1883.    Price  10s.  6d.  cloth, 

Addison  on  Wrongs  and  their  Remedies. — ^Beinga  Treatise 

on  the  Law  of  Torts.    Fifth  Edition,    Be-wriiten,    By  L.  W.  CAVE,  Esq.,  one  of 
Bar  MMesty's  Counsel.    (Now  a  Justice  of  the  High  Court.)    Royal  8vo.    1879- 
Priee  it.  18s.  cloth, 
"  Care's  '  Addison  on  Torts '  will  be  recognised  ss  an  indlspMisable  addition  to  erery  lawyer's 
library.  "—Xav  JUoffatine. 

Browne  and  Theobald's  Law  of  Railway  Companies.— 

Being  a  CoUeotion  of  the  Acta  and  Orders  relating  to  Rs&way  Companies.  With 
Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of  Bye-Laws,  and  Standing 
Orders  of  the  House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  Registrar  to 
the  Railway  Commissioners ;  and  H.  S.  THEOBALD,  Bsqn.,  Bamst«n-at-lAw. 
In  1  vol..  Demy  Bvo,  1881.  Price  II,  12«.  dotK 
**  Contains  in  a  very  concise  form  the  whole  law  of  railways."— 7k<  Tima, 

Harris'  Hints  on  Advocacy. — Conduct  of  Cases,  Civil  and 

Criminal,  Classes  of  Witnesses  and  suggestions  for  Cross-Examining  them.    By  i 

RICHARD  HARRIS,  Barrister^it-Law,  of  the  Midhmd  Circuit.    Sixth  Edition.  > 

(Further  Revised  and  Enlarged).    Royal  l^mo.  1882.    Price  Ts.  6d.  doth,  I 

"  Full  of  good  senseand  Just  observatian.    A  very  complete  llanxial  of  the  advocate's  srt  In  trial  , 

by  jvtTy,"—aolieitor^  Journal  I 

Theobald's  Concise  Treatise  on  the  Law  of  Wills.— With 

Statutes,  Table  of  Cases  and  full  Index.  By  H.  S.  THEOBALD,  Emi.,  Banister. 
at-Law.  Second  Edition,  With  Addendum,  containing  a  Summaryof  the  Altera- 
tions made  in  the  Law  relating  to  Wills  by  the  Married  Women's  Property  Act, 
1882,  and  the  Convevancing  Act,  1882.  Demy  800.  1881.  Price  12.  4s.  cloth, 
*'  A  book  of  great  ability  and  Talue.  It  bean  on  every  page  traces  of  earo  and  Miiad 
judgment    It  is  certain  to  prove  of  groat  practical  naefiilneM." — SoUciton^  JourmaL 

Smith's  Practical  Exposition  of  the  Principles  of  Equity. 

Illustrated  by  the  Leading  Decisions  thereon,  for  the  use  of  Students  and  Prao- 
titioners.  By  H.  ABTHUB  SMITH,  M.A.,  LL.B.,  of  the  Middle  Temple,  Blaq., 
Barrister-at-Law.    Demy  Svo,    1882.    Price  20s.  cloth, 

*'  We  must  sgain  state  our  opinion  that  this  is  a  really'remarkable  book,  containing  la  a  rsaaon- 
able  space  more  information,  and  that  better  arranged  and  conveyed  than  almost  any  other  la^w 
book  of  recent  times  which  has  come  under  our  nouce."— jSdiwntojr  Beviev,  July  8,  t88S. 

Fry's  Treatise  on  the  Specific  Performance  of  Contracts. 

By  the  Hon.  Sir  EDWABD  FB7,  one  of  the  Judges  of  the  High  Conttof  Jnstioe, 
Second  Edition,     By  the  Author  and  W.  DONALDSON  BAWLINS,  Esq.,  M.A.. 

Barrister-at-Law.    Boya2  8vo.    188L    Price  II,  Ids.  cloth, 

Chitty's  Statutes  from  Magna  Charta  to  1880. — New  Edition. 

A  Collection  of  Statntes  of  Practical  TTtility.    Arran^  in  Alphabekieal  and  dnosio. 
logical  Order;  with  Notes  thereon.    The  Fowrth  Editioii.    Containing  the  Statetea 
and  Cases  down  to  the  end  of  the  second  Session  of  the  year  1880.    By  J.  M.  LBLiT. 
Esq.,  Barrister-at-Law.  In 6 vols.  Roual^o,    (8346  pp.)    Pnca  1221. 12s.  eZotJL 
Sv^plement  to  above,  4A  and  45  Vict,    (1881).    Rmfol  %vo.    Price  Be.  sewed. 
Ditto  45  and  46  Vict.    (1882).    Royal  Qvo,    Price  16s.  sewed. 

"  The  practitioner  has  only  to  take  down  one  of  the  compact  volumes  of  Chltty,  and  ha  has  at 
I         once  before  him  all  the  leglalation  on  the  subject  in  hand."— £Mi<»lorf'  JoumaL 

^ JjJ 

•^*  AU  Standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  oiker  ' '    " 
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Humphry's  Common  Precedents  in  Conveyancing;  to- 
gether with  the  Gonyeyanoing  Acts,  1881—82,  and  the  Settled  Land  Act,  1883,  and 
other  Acts  to  which  the  Precedents  haTe  been  adapted,  wiUi  an  Introduction  and 
Notes.  Second  Edition.  By  HUGH  M.  HUMPHBT,  M.A.,  Barrister-at-Law. 
Demy  8vo.  1882.  Price  128.  ed.  cloth, 
**A  work  that  we  think  the  profwaion  will  appreciate."— iiaw  Timu,  December  28, 1882 

Morgan  and  Wurtzburg's  Treatise  on  the  Law  of  Costs  in 

the  Chancery  Division  of  the  High  Court  of  Justice. — Being  the  Second  Edition  of 
Morgan  and  Davey's  Costs  in  Chancery.  With  an  Appendix,  containing  Forms  and 
Precedents  of  Bills  of  Costs.  By  the  Bight  Hon.  GBOBGE  OSBOBNE  MOBGAN, 
one  of  Her  Majesty's  Counsel,  Uer  Majesty's  Judge  Advocate  General,  and  E.  A. 
WURTZBUBG,  Esq.,  Barrister-at-Law.  Dsmy  8vo.  1882.  Price  iOs,  cloth, 
"It  is  well  arranged,  accurate,  and  terse.  .  .  .  The  standard  authority  on  the  subject"— 
Solieitort'  Journal, 

Greenwood's  Manual  of  the  Practice  of  Conveyancing, 

showing  the  present  Practice  relating  to  the  daily  routine  of  Conveyancing  in 
Solicitors'  Offices.  To  which  are  added  Concise  Common  Forms  and  Precedents 
in  Conveyancing.  Seventh  Edition,  With  new  Freoedenta,  inoluding 
AgreementB  under  the  SoUcitors  Remuneration  Act,  188L  Indud- 
ing  a  Supplement  written  with  special  reference  to  the  Acts  of  1882;  and  an 
Appendix,  comprising  the  Order  under  the  Solicitors  Remuneration  Act,  1881, 
witn  Notes  thereon.  Edited  by  Habby  Gbbenwood,  M.A«,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.     Demy  8vo.    1882.    Price  16s.  doth, 

%*  The  Supplement  may  he  had  separaiely.    Price  2s.  net. 
"  One  of  the  most  oiefiil  practical  worka  we  have  ever  seen." — Indermaur^s  Law 
Students  Journal, 

Beports  of  Trials  for  Murder  by  Poisoning ;  by  Frossic  Acid, 

Strychnia,  Antimony,  Arsenic,  and  Aconitine ;  including  the  trials  of  Tawell,  W. 


* 
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State  Trials  in  the  Nineteenth  Century,"  and  C.  G.  STiiWABT,  Senior  Assistant  i» 
the  Laboratory  of  St.  Thomas's  Hospital,  Associate  of  the  Boyal  College  of  Science, 
Dublin;  and  of  the  Society  of  Public  Analysts.  DemySvo.  1888.    Price  128, 6d,cloth, 

Sichel  and  Chance's  Discovery.— The  Law  relating  to  In- 
terrogatories^ Production,  Inspection  of  Documents,  and  Discovsry,  as  well  in  the 
Superior  as  in  the  Inferior  Coiurts,  together  with  an  Appendix  of  the  Acts,  Forms  and 
Orders.  By  WALTEB  S.  SICHEL,  M.A.,  and  WILLIAM  CHANCE,  M.A.,  Esqrs., 
Barristers-at-Law.  Demy  Svo,  1883.  Price  12s.  cloth, 
**  The  work  will  we  think  be  very  useful  in  practice,  and  may  be  oonfidently  reeemmended  for 
use  In  judges'  chambers."— ^w  Timetf  April  4, 1888. 

Button's  Tramway  Acts  of  the  United  Kingdom. — With 

Notes  on  the  Law  and  Practice,  an  Introduction  including  the  Proceedings  before 
the  Committees,  Decisions  of  the  Beferees^  with  respect  .to  Locus  Standi,  and  a 
Summary  of  the  Principles  of  Tramway  Bating.  Witn  an  Appendix  containing  the 
Standing  Orders  of  Parliament,  Bules  of  the  Board  of  Trade  relating  to  Tramways, 
&o.  Second  EdUion.  By  HENBY  BUTTON,  B.A.,  assisted  by  BOBEBT  A. 
BENNETT,  B.A.,  Barristers-at-Law.    Demy  8vo.    1888.    Price  16s.  doth, 

Fithian's  Bills  of  Sale  Acts,  1878  and  1882 ;  with  an  In- 

troduction  and  Explanatory  Notes,  showing  the  changes  made  in  the  Law  with  respect 
to  Bills  of  Sale,  with  Bules.  By  EDWABD  W.  FITHIAN,  Esq.,  Barrister-at-I^w 
(Draftsman  of  the  Bill  of  1882).    Royal  l^mo,    1882.    Price  Be.  cloth. 

Smith's  Married  Women's  Property  Act,  1882;  with  an 

Introduction  and  Critical  and  Explanatory  Notes,  and  Appendix  containing  the 
Married  Women's  Property  Acts,  1870  and  1874,  Ac.    By  H.  ABTHUB  SmTH, 
Esq.,  Barrister-at-Law.    Aoya{12mo.    1882.    Price  Be,  cloth, 
"A  cmful  and  useful  little  treatise    .    .    .    condse  and  well  arranged."— A>Zki(orj^ /oicnuU. 

Whiteway's  Hints  to  Solicitors. — Being  a  Treatise  on  the 

Law  relating  to  their  Duties  as  Officers  of  the  High  Court  of  Justice ;  ?nth  Notes  on 
the  Becent  Changes  affecting  the  Profession ;  and  a  vade  mecum  to  the  Law  of 
Costs.  By  A.  B.  WHITEWAY,  M.A.,  of  the  Equity  Bar  and  Midland  Circuit. 
Author  of   '*HinUon  Practice.'^     Royal  12mo.     1883.    Price  68,  cloth. 


*^*  A  Catalogue  of  Modem  Law  Workt,  Reporttf  dtc,  cloth  Utteted,  price  6(2.  poet  free. 
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